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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KITTY KNAPP, )
Plaintiff, ; 15C754
VS. ; JudgeGaryFeinerman
EVGEROS, INC. d/b/a Olympic Star Restaurant ;
Defendant ;
TIMOTHY A. CASWELL, )
Plaintiff, ; 15C 7516
VS. ; JudgeGaryFeinerman
WAL-MART STORES, INC. ;
Defendant ;

M EMORANDUM OPINION AND ORDER

Kitty Knapp and Timothy A. Caswell, each represented by Attorney Jason R. Gtaddoc
Sr,, seekrelief under Federal Rules of Civil Proceduréeg@and60(b) from judgments entered
againsthemin these two cased5 C 754Doc. 109; 15 C 7516, Doc. 63. The motions,
materially identical and thus capable of resolutiva single opinionare denied

Background

A. Knapp v. Evgeros, Inc., No. 15 C 754

Knappsuedher former employer, Evgeros, Inc., alleging violations of the Axaes
with Disabilities Act (“ADA”), 42 U.S.C. 8L2101et seq, the Age Discrimination in

Employment Act (“ADEA”), 29 U.S.C. § 624t seq, and the lllinois Human Rights Act
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(“IHRA"), 775 ILCS 8§ 5/1-101et seq 15 C 754, Doc. 1-1. Evgeros moved for sumyma

judgment on March 31, 2016, and the court set a briefing schedule requiring Knapp to respond
by May 13, 2016. 15 C 754, Docs. 57, 61. At 11:57 p.m. on May 13, Craddock moved for an
extension 15 C 754, Doc. 64. The court granted the extension amdssv briing schedule
requiring Knapp to respond by June 3, 2016, but it warned that “no further extensions” would be
granted “absent extraordinary circumstances.” 15 C 754, Doc. 66.

Instead of filing the response on June 3, Craddock again moved for an extetmsson—
time at 11:53 p.m. 15 C 754, Doc. 67. Again, the court granted the motion, pushiegthine
back to June @nd again it warned th#tere would be “no further extensions absent
extraordinary circumstances.” 15 C 754, Doc. 69. Craddock missed the June 6 deadline as well
but this time waited until June 9 to ask for a third extension. 15 C 754, Doc. 72. Etren so,
court granted the requestd set yet another briefing schkguhis time requiring Knapio
respond by June 14, and Evgeros to reply by June 28. 15 C 754, Doc. 74. The court also warned
that “[n]o further extensions for the response papers will be granteid.’

Craddock filed Knapp’s summary judgment response on June 14, including a brief
opposing summary judgment, a Local Rule 56.1(b)(3)(B) response to Evgeros’s utecal R
56.1(a)(3) statement, and a Local Rule 56.1(b)(3)(C) statement. 15 C 754, Docs. 75-76. Those
filings were defective in wéous ways. For one, thecal Rule 56.1(b)(3)(C) statement at times
cited whole deposition transcripts without specifying page or line numbers. 15 C 754, Doc. 75 at
3-4 1 13;see Packer v. Trs. of Ind. Univ. Sch. of M&30 F.3d 843, 850 (7th Cir. 2015) (“It is
not the court’s role or obligation to reademtiredepositioror affidavit in an effort to locate the
particular testimony a party might be relying on; the court ougknaavwhat portion of a

witness’s testimony the party is invoking so that it can focus its attention on that tesént



assess whether it is admissible and actually supports the fact or infiEnewbéch it iscited.”);
Ammons v. Aramark Unif. Servs., 868 F.3d 809, 817-18 (7th Cir. 2004) (affirming the
district court’s decision to disregard Local Rule 56.1 responses on the groundyttfaitéaean
entire deposition transcript rather than specific page references”). Ckaaldo@ttached
evidentiarymaterials thahis papers did natite at all, and therief containé no citations to the
record,theLocal Rule 561(b)(3)(B) response, or the Local Rule 56.1(b)(3)(C) statement. 15C
754, Docs. 76, 79.

On June 28, 2016, the day that Evgeros’s reply was due, Crafilddokhat purported
to be “corrected” versions of Knapp’s brief, Local Rule 56.1(b)(3)(B) response, aatiRwle
56.1(b)(3)(C) statement. 15 C 754, Docs. 83-84. The court immediately struck both filings on
the ground that they were untimely and baen filedwithout leave of the court. 15 C 754, Doc.
85. Later that dayCraddockmoved for leave tfile instanterthose documents. 15 C 754, Doc.
86. The court denied that motion onglgrounds:

It is best to consider Knapp’s motion for leave to ifilgtanteramended

summary judgment response papEssa request for another extension of time

to file her summary judgment respons&ge Keeton v. Morningstar, Inc.

667 F.3d 877, 883 (7th Cir. 2012) (treating a late motion for leave to file
instantera summary judgment response as a motion to extend the deadline for
filing the response). Rule 6(b)(1)(B) provides that when a party moves to
extend a deadline that has already passed, the court slemytdhe motion

unless the movant can show that her failure to meet the deadline was the result
of “excusable neglect.” Fed. R. Civ. P. 6(b)(1)(8&eHassebrock v.

Bernhoff 815 F.3d 334, 341 (7th Cir. 2016) (“Rule 6 provides that when a
request for extension of time is maaféer an expiredeadling ‘the court

may, forgoodcause, extend the time ... if the party failed to act because of
excusableneglect”). The determination whether a party’s neglect is

excusable is “at bottom an equitable one, taking account of all relevant
circumstances surrounding the party’s omissidaibneer Inv. Servs. Co. v.
Brunswick Assocs. L.507 U.S. 380, 395 (83) (interpreting a parallel

provision of the Federal Rules of Bankruptcy Procedwsex);also Flint v.

City of Belvidere791 F.3d 764, 768 (7th Cir. 2015) (applyiPigneeis

definition of “excusable neglect” to Civil Rule 6(b)(1)(BBjobal Tech. &

Trading, Inc. v. Tech Mahindra Ltd789 F.3d 730, 732 (7th Cir. 2015)



(same);Raymond v. Ameritech Corgl42 F.3d 600, 606 (7th Cir. 2006) (“We
have held thalPioneerapplies whenever ‘excusable negleapears in the
federal procedural rules.”Relevantircumstances include “the danger of
prejudice to the [nomovant], the length of the delay and its potential impact
on judicial proceedings, the reason for the delay, including whether it was
within the reasonable control of the movant, and whether the movant acted in
good faith.” Pioneer 507 U.S. at 395ee also Peters v. Whlart Stores E.,

LP, 512 F. App’x 622, 628 (7th Cir. 20133aymond442 F.3d at 606The

“[mJost important” of those factors is “the reason for the delay”; if the moving
party fails to demonstrate “genuine ambiguity or confusion about the scope or
application of the rules or some other good reason for missing the deadline,”
she cannot establish excusable neglect, regardless of how short the delay wa
or how little it prejudicedhe opposing partySatkar Hospitality, Inc. v. Fox
Television Holdings767 F.3d 701, 707 (7th Cir. 2014). party is

“accountable for the acts and omissions of [her] attorneygheer 507 U.S.

at 396-97 see also Moje v. Fed. Hockey League, L¥92 F.3d 756, 758 (7th

Cir. 2015)(“[A] lawyer’ s errors are imputed to the client for the purpose of
[excusable neglect].”).

Knapp has not shown that her delay was the result of excusable neglect; her
motion states only that her attorney, Jason Craddockc&utitvarious errors

in the original response papers. Doc. 86 at §{ 2-4. That Craddock simply
took too long to notice the mistakes in her original filings is a weak enough
excuse by itself, but it is actually no excuse at all given that the court
identified the mistakes in open court, with Craddock present, on June 23, five
days earlier. Yet instead of taking immediate action on June 23 or perhaps the
next day, Knapp waited a full five days to clean up the mess, until the very
day Evgeros was to file iteply. Because Knapp has not demonstrated any
“genuine ambiguity or confusion about the scope or application of the rules”
or any “other good reason for missing the deadline,” she cannot establish
excusable neglectSatkar Hospitality 767 F.3d at 707.

The fact that Knapp offers no excuse by itself establishes that the court should
deny her motion. Still, for the sake of completeness, it is worth pointing out
that the othePioneerfactors do her no help either. The filsbneerfactor is
danger of prejudice to the non-movant. Knapp insists that allowing her late
filings will not prejudice Evgeros, and in fact will actually “make it easier for
[Evgeros] to reply to Plaintiff's response.” Doc. 86. Maybe that would have
been true if Knapp had filed heotion earlie—say, on June 23, the day that
Craddock was warned that Knapp’s response papers were deficient, or
perhaps a day later. Then Evgeros would have had time to take Knapp’s new
filings into account when preparing its reply. But instead, Kvegiped until

the day that the reply was due, with the result that Evgeros wrote a reply to the
filings that she now hopes to amend. Granting Knapp’s motion would force
Evgeros to spend time and money writing yet another reply. Knapp’s delay
has prejudiced Evgeros.



The secondPioneerfacto—"the length of the delay and its potential impact

on judicial proceedings”—also weighs against Knapp. She inexcusably
waited five days to attempt to fix her deficient response papers, and allowing
her to file her ameaed response on the day Evgeros’s reply was due would
have pushed back the schedule even further than it had already been pushed.
The fourth factor—whether the movant acted in good faileighs against
Knapp as well. Inattention is not a new problem for Knapp and her counsel in
this case. Craddock twice failed to appear for status hearings. Docs. 28, 44.
Evgeros had to file a motion to compel discovery when one of Knapp’s
designated witnesses, June Mifevho also happened to be a client of
Craddock’sn a related suit against Evgerefailed to appear for a noticed
deposition. Doc. 36. Evgeros moved under Rule 37(a)(5) for an order
requiring Knapp to pay the expenses it incurred in litigating the motion to
compel; Knapp missed the first deadline to respond to the motion, the
magistrate judge granted Knapp’s retroactive motion for an extension, and
then Knapp missed the second deadline as well. Docs. 46, 48, 50, 55, 62. As
noted, the court extended the summary judgment response deadline three
times—twice as the result of requests made at the eleventh hour, and once as
the result of a request made three days after the deadline had passed. Docs.
66, 69, 74. Knapp also blew the deadline to file a response to Evgeros’s
motion to strike; Knapp’s motion fdeave to file the untimely response
instanterasserts that Craddock was unable to file the response on time
because he had to “retrieve a lost wallet.” Docs. 82, 90.

The court is done accommodating Knapp’s disdain for and/or inexcusable
inability to abide by the schedule, particularly given the accommodations she
has already received. Knapp’s motion for leave to amend her response brief
and Local Rule 56.1 filings is denie&ee Flint 791 F.3d at 768 (“[C]ase
management depends on enforceable deadlinedn.managing their

caseloads, district courts are entitled-indeed they must-enforce

deadlines.”) (internal quotation marks omittelgymond v. Ameritech Corp.
442 F.3d 600, 605 (7th Cir. 2006) (“Rule 6(b) ... clearly gives courts both the
authority to establish deadlines and the discretion to enforce th&wudles v.
Consol. Rail Corp.84 F.3d 993, 996 (7th Cir. 1996) (“The district courts

must manage a burgeoning caseload, and they are under pressure to do so as
efficiently and speedily as they can, while still accomplishing just outcomes in
every civil action.... Necessarily, they must have substantial discretion as
they manage their dockets.3hine v. Owens-lIll., Inc979 F.2d 93, 96 (7th

Cir. 1992) (“[JJudges must be able to enforce deadlines.”) (internal quotation
marks omitted). Given this ruling, and the fact that the exhibits that Evgeros
seeks to strike are not cited by Knapp’s response papers otharwise
immaterial, Evgeros’s motion to strike is denied as moot, as is Knapp’s
motion for leave to filenstantera response to that motion.

205 F. Supp. 3d 946, 951-53 (N.D. Ill. 201@he court proceeded to evaluate the merits of

Evgeros’s summarjdgment motiorand concludethatno reasonable jury could return a



verdict in Knapp’s favor on any of her claimisl. at954-60. Judgment was entered in favor of
Evgeros and against Knapp. 15 C 754, Doc. 99.
B. Caswell v. Wal-Mart Stores, Inc., No. 15 C 7516
Caswellsued his former employer, Wal-Mart Stores, Inc., allegpmgious interference
with a contract as well agolations of theADA, theADEA, andthe Family and Medical Leave
Act (“FMLA”), 29 U.S.C. § 260%t seq 15 C 7516, Doc. 1. Duringstiovery, Craddock failed
to respond to WaMart’s discovery requests after having been given a tweméday extension
and afurthersevenday extension. 15 C 7516, Doc. 37 at 1-2. Wak thenfiled a motion to
compel those discovery responses. 15 C 7516, Docs. 36-37. On May 31h20A&gistrate
Judge granted that motion and ordered Caswell to provide his responses within five days. 15C
7516, Doc. 40.Wal-Mart filed a second motion to compel on July 20, stating that Castiill
had not obeyed the discovery order. 15 C 7516, Docs. 484 Magistrate Judge granted that
motion on July 27, agaiordering Caswell tOprovide full responsesto WaklMart’s discovery
requests. 15 C 7516, Doc. 51. In the meantime, Craddock failed tar @pastatus hearing
before the District Judgen July 6. 15 C 7516, Doc. 45. The court entered an order that day,
stating: “Plaintiff did not appear. If Plaintiff fails without good cause to apatthe 9/7/2016
status hearing or any future motionstatus hearing, this case will be dismissed with prejudice
for want of prosecution.’1bid.
On August 29, Wal-Mart moved to dismiss the case for lack of prosecution. 15 C 7516,
Doc. 57. WalMart recounted:
On August 9, 2016, the parties attendethtus conference before Magistrate
Judge Valdez. As of that date, Plaintiff had provided only a portion of the
information responsive to Walmart’'s Discovery Requests. Plaintiff’'s counsel
stated during the status conference that he would provide the remaining

information, including Plaintiff’'s updated discovery responses, by the end of
the day. To date, Plaintiff has failed to do so. Walmart had previously



noticed Plaintiff’'s deposition for July 12, 2016, but was forced to postpone the
taking of Plaintiff's deposition due to Plaintiff's failure to comply with his
discovery obligations.

Id. at 2. On August 3pCraddock failed to appear for a schedw&atus hearing before the
Magistrate Judgel5 C 7516, Doc. 59. Craddock thailed to appeabefore he District Judge

for thescheduled September 7 status hearing and for the simultaneous heatiagMart’s

motion to dismiss for failure to prosecute. 15 C 7516, Doc. 60. The court stated on the record:

We're here on the defendant’s motion to disnisdailure to prosecute the

case. And there are a variety of discovery issues that are discussed. I'm not
going to rely on those because the Magistrate Judge was dealing with those.
I’'m going to grant the motion nonetheless, though. Mr. Craddock did not
appear for a July 6th hearing, and in that order, | stated if plaintiff fails
without good cause to appear at the September 7th hearing, which is today, or
any future motion or status hearing, the case will be dismissed with prejudice
for want of proseution. Mr. Craddock did not appear at the August 30
hearing in front of Magistrate Judge Valdez, so that alone would warrant
dismissal with prejudice for want of prosecution because you’ve got to show
up and prosecute your case if you're the plaintifther plaintiff's attorney.

And now we have a second time. So, | think the court’s been more than
patient with plaintiff's counsel. This is the third time he hasn’t shown up.
There was a warning after the first time. So, I'm going to grant the mation t
dismiss with prejudice for want of prosecution.

The court dismissed the case with prejudice, entered judgment in favor of WakMhdiosed
the case. 15 C 7516, Docs. 60-61.
Discussion

On behalf of Knapp and Caswell, Craddock mdeeselief underRules 59(eand 6@Qb),
urgingthe court to vacate the judgments agdinmsimandto vacate the denial of Knapp’s motion
for leave to correct heasummary judgment filingsin bothcasesCraddock argues thhae failed
to follow thescheduling orderand appear in coubecausde “suffers from Attention Deficit
Disorder (ADD), made more severe by his inability for years to take eHatiedication due to
a long-standing heart condition (atrial fib).” 15 C 754, Doc. 109 at 2; 15 C 7516, Doc. 63 at 2.

He adds:



The effects of ADD include extreme difficulty with being on time,
remembering and/or correctly noting court dates and times (resulting in
frequently missing or being tardy to court appearances, for which the
undersigned apologizes to the Court and opposing counsel, and stresses that
this was NEVER willful on the undersigned’s part) and meeting deadlines,
and this is exacerbated by the fact that the undersigned is lead counsel in over
40 cases with no support staff at this timeré is actively seking to reduce

this caseloag-and has had to complete a more than substantial and
concentrated amount of briefing and discovery in the last several months and
continuing, as well as several trials and court appearances and settlement
conferences.

Ibid.
l. Rule 59(e)

Rule 59(e) provides: “A motion to alter or amend a judgment must be filed no later than
28 days after the entry of judgment.” Fed. R. Civ. P. 59Tag Rule “allows a court toamend a
judgment only if the petitioner can demonstrate a margfest of law or present newly
discovered evidence.Egonmwan v. Cook @n Sheriff's Deft, 602 F.3d 845, 852 (7th Cir.
2010)(internal quotation marks omittedee also Oto v. Metro. Life Ins. €824 F.3d 601, 606
(7th Cir. 2000) (defining &manifest errorasthe “wholesale disregard, misapplication, or
failure to recognize controlling precedeit.’A Rule 59(e) motion “is not appropriately used to
advance arguments or theories that could and should have been made before the district cour
rendered a judgmentr to present evidence that was available earlieB"Credit Corp. v.
Resolution Trust Corp49 F.3d 1263, 1267 (7th Cir. 1996)tation omitted)see also
Egonmwan602 F.3d at 852 (“[M]otions under Rule 59(e) cannot be used to introduce evidence
that could have been presented earlie©briecht v. Raemis¢tb17 F.3d 489, 494 (7th Cir.
2008)(same¢. Nor does Rule §8) “provide a vehicle for a party to undo its own procedural
failures.” Moro v. Shell Oil Cq.91 F.3d 872, 876 (7th Cir. 1996).

Craddock does not (and could natyjue that the existencelis ADD constitutes newly

discovered evidenceRatherhe contends irCaswellthat the dismissal for want of prosecution



was a manifest error of law because the téaited toprovide the requisitevarning before it
dismissed the casd5 C 7516, Doc. 63 at 4ee Ball v. City of Chicag@ F.3d 752, 760 (7th
Cir. 1993) (holding thatthere must be an explicit warning befahe case is dismissédor want
of prosecutiopn Heis mistaken.As noted, theourt’'s July 6 2016minute aderstated “If
Plaintiff fails without good cause to appear at the 9/7/2016 status hearingfatiae motion or
status hearing, this case will be dismissed with prejudice for want of ptmset 15 C 7516,
Doc. 45. Craddock then failed without good cause to app#ae atheduledugust 30and
September Btatus hearings. 15 C 7516, Docs. 59-6Be court made no legal error in
dismissing the case for want of prosecution at that point.

In Knapp Craddock does not even attempt to demonstrat¢htb@burtmade a manifest
error of lav in denying his motion for leave to correct his summary judgment filikggsinstead
acknowledgesis errors, contends thatdfiwere caused by his ADxnd opines that they
“certainly should not be attributable to Plaintiff, and really should not be attribmtldintiff's
counsel either.”15 C 754, Doc. 109 at 3-4. In other words, he uses this motiaahicle ...
to undo [his] own procedural failures”—a path that Rulgebfrecloses.Moro, 91 F.3d at 876.

Craddock also asserts that that the cmadrrectly grantedEvgeros’'s summary
judgmentmotion, frivolously contending that “[a]ll of Plaintiff's statements of additioaats$
raise genuine issues of material fact ... .” 15 C 754, Doc. 109 at 5. Craddock appears to be
arguing that that the summary judgment ruling amounted to a “manifest erawr’efi.e., a
“wholesale disregard, misapplication, or failure to recognize controllingegent.” See Otp
224 F.3d at 606If so,the court reaffirms the rationale articulated inogsnion. 205 F. Supp.

3d at 954-60.



. Rule 60(b)
Rule 60(b) provides:
On motion and just terms, the court may relieve a party or its legal
representative from a final judgment, order, or proceeding for the following
reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidendeat, with reasonable diligence, could not
have been discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment isaid;
(5) the judgment has been satisfied, released or discharged,; it is based on

an earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or

(6) any other reason that justifies relief.

Fed. R. Civ. P. 60(b).

“[R]elief from a judgment under Rule 60(b) is an extraordinary remedy ayrdmsed
only in exceptional circumstancesBakery Mach. & Fabrication, Inc. v. Traditional Baking,
Inc., 570 F.3d 845, 848 (7th Cir. 2008ge also Kathrein v. City of Evans}aib2 F.3d 680, 690
(7th Cir. 2014)Willis v. Lepine687 F.3d 826, 833 (7th Cir. 2012). “[T]he grounds for relief
under Rule 60(bare more limited than tse for relief under Rule 59(e)lango Music, LLC v.
DeadQuick Music, In¢348 F.3d 244, 247 (7th Cir. 2003), and “must be something that could
not have been used to obtain a reaeby means of a direct appe&jswani v. PhxSec.
Agency, InG.584 F.3d 741, 743 (7th Cir. 2009). Most circumstances that qualify for Rule 60(b)
relief involve “factual information that comes to light only after the judgmemd could not
have been learned earlierGleash v. YuswalB08 F.3d 758, 761 (7th Cir. 2002mproper

grounds for relief under Rule 60(b) include “legal error” and a “contention that the guickp

10



with respect to the materials in the recbrtbid.; see alsdMarques v. Fed. Reserve Bank of
Chi., 286 F.3d 1014, 1017 (7th Cir. 2002) (“A legal error by the district court is not one of the
specified grounds for such a motion. In fact it is a forbidden ground ... .”). “[Clounsel's
negligence, whether gross or otherwise, is never a ground for Rule 60() mliekerson v.
Bd. of Educ. of Ford Height82 F.3d 1114, 1118 (7th Cir. 1994)ltimately, “[t]he district
court has great latitude in making a Rule 60(b) decision because that decisisoritth piled
on discretion.”” Traditional Baking 570 F.3cat 848

Craddock’s motions do not expressly invoke apgcific susectionof the Rule, but his
argumet appears to be that his failures in both casaestitute “mistake” or “excusable neglect”
under Rule 60(b)(1) due to his high caseloadAD®. As the court noted in its opinion in
Knapp the determination whether fegt is excusable is “at bottom an equitable one, taking
account of all relevant circumstances surrounding the party’s omisgtooneer 507 U.Sat
395;see also Raymond42 F.3cat 606 (“We have held th&ioneerapplies whenever
‘excusable neglect’ appears in the federal procedural ruleBlig.“[m]ost importantfactor to
be considered is “the reason for the delay”; if the moving party fails to demerigigatine
ambiguity or confusion about the scope or application of the rules or some other good reason for
missing the deadlinéhe cannot establish excusable neglect, regardless of how short the delay
was or how little it prejudiced the opposing par8atkarHospitality, 767 F.3cdat 707.
Craddock has failed to make the required showing.

The Seventh Circuit has repeatedly held thaglect due to a busy schedule is not
excusablé¢ Keeton 667 F.3cat883;see alsdVilliams v. ShinsekB73 F. App’x 611, 614-15
(7th Cir. 2011) (holding that an attorney’s “busy case schedule” did not coastiicusable

neglect under Rule 60(b)(1ptarrington v. City of Chicago433 F.3d 542, 548 (7th Cir. 2006)

11



(same, and collecting cases). The same is truaddical conditions that are not truly
incapacitating.SeeZachary v. Aramark Corr. Servs., LL@64 F. App’x 547, 547-48 (7th Cir.
2012) (affirming the district court’s determination thadra selitigant’s excuses of “extreme
fatigue, loss of memory and concentration, and crying fits” failed to demonsigate t
“exceptional circumstances to justifelief” under Rule 60(b)(1)Keeton 667 F.3d at 883
(holding that a “medical emergency” resulting in a broken arm that impairaticaney’s
“ability to type pleadings” did not constitute excusable negl&stkerson 32 F.3d at 1118
(affirming thedenial of a Rule 60(b) motion where “nothing in the record ... would lend any
support to counsel’s claim that he himself was incapacitated for a period of hanths,
rejecting the attorney’s argumeiihat a severe case of laryngitis also impeded him from
attending to the case”)

By Craddock’s own description, his ADD was matly incapacitatingrather,he sag
thatit caused extremedifficulty” with time managementl5 C 754, Doc. 109 at 2; 15 C 7516,
Doc. 63 at 2.Difficulty with time management is not incapacitatinggeéed, Craddocéttaches
with approval an excerpt from an ADDeused website statirtgat ADD symptomsamay be
mitigated and addresséd “set[ting] a timer” “ put[ting] on highenergy musi¢ “ hir[ing] a
friend,” and “chang[ing] up theview.” 15 C 754, Doc. 114 at 3; 15 C 7516, Doc. 65 at 3
(emphase in origina). Theutter simplicityandfeasibility of those remedial measuresf
which Craddok was clearly aware, as he himdeldught them to the court’s attentiomreans
that he was capable of taking the steps that would have allowed him to manage hisdADD a
thereby toabide by the scheduling orders and to appear in cobirs case therefore does not
present the “exceptional circumstancastessary for relief urd Rule 60(b).Traditional

Baking 570 F.3d at 848.

12



Urging the opposite conclusion, CraddoclesA.F. Dormeyer Co. v. M.J. Sales &
Distributing Co., 461 F.2d 40 (7th Cir. 1972)here theSeventh Circuit held that an attorney’s
“failure to file an answr with the court was attributable to ‘mistake’ and ‘excusable neglect’
within the meaning of Rule 60(b).fd. at 43. In that case, an attney based in New York
mailed his client'sanswerto opposing counsehther tharfiling it with the district courtlerk, a
procedure that would have complied with the rules in New York but not in the district where th
case was filedld. at 41-42. The attorndaterfiled an affidavit statingthat he was mistaken as
to the necessity of filing an answer with tleaid because of ‘the wording of the summons, the
Rules,” and more importantly, his ‘experience in the State of New Yol#."at 43. The
Seventh Circuit found this explanatiparsuasive “[ijn view of all the circumstances” of that
case lbid.

By contrast to the circumstancesArF. Dormeyer Craddock has not averred—and could
notcredibly aver—that he was genuinely mistaken about the necessity of appearing ifocourt
scheduled hearings, filing documents on time, or following Local Rule 56.1. Craddock thus has
failed to demonstrate ttfgenuine ambiguity or confusion about the scope or application of the
rules or some other good reason for missing the degs]limecessary for relief under Rule
60(b)(1). SatkarHospitality, 767 F.3d at 70%&ee alsdShinseki373 F. App’'x at 616 (“We are
not insensitive to attorneys’ health issues, but Andry’s habitual failures haneagéd any
credibility for his chronic requests. Like the trial court, we hagadhed thjgpoint of saying
that enough is enough. Courts cannot operate without setting and enforcing deadlires, and t
order should put both Andry and his clients on notice that we intend to fully enforce those
deadlines in the future.(Jnternal quotation marks and citation omittel8sley v. Kirmsee382

F.3d 693, 699 (7th Cir. 2004) (“We hold that the trial judge properly exercised his discretion

13



when he denied Easley’s Rule 60(b) motion and declined to vacate his grant of summary
judgment in favor of the defendants. The trial judge @vdiled to expect Easley and her
counsel to comply with his clear and straightforward pretrial schedulingsoadd filing
deadlines, and when compliance was not forthcoming, the trial judge was empowedthi e
litigation by ruling on the merits dhe [motions]. We refuse to tie the trial judge’s hands and
take away one of the tools necessary to enforce his scheduling orders and orgamae his
calendars.”).

“[O]ffering explanations for dilatory conduct only after judgment had beanted des
not demonstrate the diligence or extraordinary circumstances necessagks Rule 60(b),”
Dickerson 32 F.3d at 1118 (brackets and internal quotation marks omitted), and that is precisely
what Craddock has domere This conclusion would stand gardless of whethdris motiors
areconstrued as invokintipe Rule 60(b)(6) “catchallprovision in addition to Rule 60(b)(1).
See Easley382 F.3cat 699 n.5 (“Easley’s alternate request for relief, under Rule 60(b)(6)’s
catchall provision, for ‘any other reason justifying relief from the opmmadf the judgment,’ is
unavailable when attorney negligence is at issue. Thus we do not addressuthenaty
(internal citation omitted)Neuberg v. Michael Reese Hosp. Foud@3 F.3d 951, 955 (7th Cir.
1997) (characterizing Rule 60(b)(6) as an “even more highly circumscribegtmxcin [a] rule
already limited to exceptional circumstances.”).

Conclusion

“Relief under Rules 59(e) and 60(b) are extraordinary remedies resentbd for
exceptional case.Foster v. DeLuca545 F.3d 582, 584 (7th Cir. 2008). For the foregoing
reasons, these cases are not exceptional. Craddock’s ntheoefore are deniedlhis result is

unfortunate for Knapp and Caswell; at this point, howeaweir remedy lies, if at all, not against
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Evgeros or WaMart, but against CraddockWhen lawyers fail, the remedy is malpractice
litigation against the wrongdoer, not moiteghtion against an innocent adversary in the original
litigation.” Choice Hotels Int’l Inc. v. Grover 792 F.3d 753, 754 (7th Cir. 201See also
Traditional Baking 570 F.3d at 849 (“Malpractice, gross or otherwise, may be a good reason to

recover fom the lawyer but does not justify prolonging litigation against the original

Gt

United States District Judge

adversary.”)

August 21, 2017
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