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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

GERTRUDE CATHERINE FILIPOS,
No.15C 7719
Plaintiff,
V.
CAROLYN W. COLVIN, Acting

Commissioner of the U.S. Social

)
)
)
)
)
) Magistrate Judge Susan E. Cox
;
Security Administration,* )
)
)

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Gertrude Catherine Filipos(“Plaintiff’) appeals the decision of the
Commissioner ofthe Social Security Administratioff SSA") denyng her Social Security
disability benefitsunder Title 11(“*DIB") of the Social Security Act‘the Act). Plaintiff filed a
motion to reverse the final decision of the Commissiomérich this Court will construe as a
motionfor summary judgmen®p], and the Commissioner has filagrossmotionfor summary
judgment [28].After reviewing the recordthe court grants Plaintif6 motion for summary
judgment and denies the Commissios@rossmotion for summary judgment.

BACKGROUND

Procedural History

Plaintiff filed aDIB application on April 20 2012,alleging a disability onset date of
February 25 2009, due to lumbar degenerative disc diseagR®.163-69, 195.)Her initial
application was denied ohugust 20, 2012and again at theeconsideratiostageon December

7, 2012. (R. 107, 121.plaintiff requested a hearing before an Administrative Law Judge

11 Carolyn W. Colvin is substituted for her predecessor, Michael J. Agtinusyant to Federal Rule of Civil
Procedure 25(d).
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(“ALJ”) on January 152013,and the hearing was scheduled@ecember 192013. R. 40-94,
139.) Plaintiff appeared at the hearimgth her attomey. (R. 40-94.A medical expert“ME”")
and vocational xpert (“VE”) also appearednd offered testimonyld.) On February 272014,
the ALJ issued a written decision denying Plaingifapplication for DIB benefitR. 22-34.)
The Appeals Counci{*AC”) denied reviewduly 15 2015,leaving the ALJs decision as the
final decision of the Commissioner arttierefore reviewable by theDistrict Court under 42
U.S.C. 8§ 40fg). See Haynes v. Barnhart16 F.3d 621626 {fth Cir. 200%. (R. 1-3; Herron v.
Shalalg 19 F.3d 329, 332 (7th Cir. 1994).
. ALJ Decision

On February 27 2014,the ALJ issued a written determination denying PlaistiIB
application. (R. 22-34.As an initial matterthe ALJ found that Plaintiff met the insured status
requirements of the Act throudWlarch 31 2015. (R. 24.At step onethe ALJ determined that
Plaintiff did not engage in Substantial Gainful ActivitsGA”") since heralleged onset date of
February 252009. (d.) At step twg the ALJ found that Plaintiff had the severe impairments of
low back pain hisory of lumbar fuson, and history of alcohol use(ld.) At step threethe ALJ
determined that Plaintiff did not have an impairment or combination of impairments that me
medically equaled the severity of one of the listed impairments of 20 C.F.RI0BaBubpart P
App'x 1. (R. 25) Before step fouyrthe ALJ found that Plaintiff had the residual functional
capacity(“RFC’) to perform sedentary workR. 26.) The ALJ also found that Plaintif RFC
was further limited tano climbing of laddersropes or scaffolds; ocasional climbing of ramps
and stairs; occasional kneelingrouching,crawling balancing and stooping; only occasional
overhead bilateral reaching; limited to frequent bilateral handling and ifiggero commercial

driving; avoid even moderate exposure to vibration; no work at unprotected heights or around



hazardous machinery; must avoid centrated exposure to temperature extrersesh as
extreme heatcold, or humidity; must work on a flat uneven surface; and must be allowed to
alternate between sitting and standing at,wilich does not take the individual off taskl.] At
step four the ALJ concluded that Plaintiff could not perform anyhef past relevant work(R.
32.)Finally, at step fivethe ALJ found that there were jobs that existed in significant numbers in
the national economy th&aintiff could perform.(R. 32-33.)Specifically the ALJ found that
Plaintiff could work as arorder clerk circuit board testeror chargeaccount clerk(R. 33.)
Because of this determinatiathe ALJ found thaPlaintiff was not disabled under the A¢R.
33-34)
[11.  Medical Background

Plaintiff was born August 10, 1970. (R,163.) She completed high school and attended
about one year of college. (R,196, 643.) Before her ailments, Plaintiff worked as atralside
real estate sales person, account manager, and corrections offid&5.jRRlaintiff testified that
she stopped working because she fell at work and injured herself. (R. 62.) Plasnpiffitnan
her legs and back. (R. 216.) She also became depressed; on July 27, 2012, consultative
psychologistDr. David NieKampPsy.D, completed a mental status evaluation. (R. 643-46.)
Dr. Niekamp noted that Plaintiff's mood was stable and congruent, and that sheemtedori
times three. (R. 644.) Dr. Niekamp further noted that Plaintiffs memory and is@gitihctions
appeared to biatact, and that Plaintiff denied any significant symptoms commensurate with
either depression and/or anxiety and not exhibit such symptoms during the inteR/iéd5 ()
Dr. Niekamp did not diagnose Plaintiff with a mental impairment and assigned fPea@GAF

Score of 65. (R. 645-46.)



Approximately one year lateon July 31, 2013, Plaintiff again sought mental health
treatment for depression frobr. Nicole Moses, M.D. (R. 749-51.) Dr. Moses noted that
Plaintiff complained of feelings of hopelessness, worthlessness, anhedonia, aodlbad tr
sleeping; and also noted that Plaintiff reported her father passed at tifeJand.o(R. 749.) Dr.
Moses indicated that Plaintiffs mood was dysthymic, unhappy, depressed, abisomizer,
unhappy, sad, and tearful. (R. 750.) Dr. Moses prescribed Plaintiff Cymbalta, a depression
medication. (R. 751.)

STANDARD OF REVIEW

The ALJs decision must be upheld if it follows the administrative procedure for
determining whether the plaintiff is disabled as set fortthe Act 20 C.F.R. 88 404.1528)
and 416.92@), if it is supported by substantial evidenaed if it is free of legal errod2 U.S.C.

8 405(Q). Substantial evidence tselevant evidence that a reasonable mind might accept as
adequate to support @nclusion.” Richardson v. Perales402 U.S. 38991 S.Ct. 142028
L.Ed.2d 8421971).Although we review the AL3 decision deferentiallghe must nevertheless
build a“logical bridgé between the evidence and her conclusMnore v.Colvin, 743 F.3d
1118, 1121 7th Cir. 2014. A “minimal[ ] articulat[ion] of her justificatiohis enoughBerger v.
Astrue 516 F.3d 539, 545 (7th Cir. 2008).

ANALYSIS

Plaintiff asserts that the ALJ matteur errors. FirstPlaintiff argues that the ALS step
two andthree determinatios were erroneousSecond Plaintiff argues that the ALS RFC
determination was erroneous. ThiRlaintiff argues that the ALS credibility determination was
not supported by substantial evidendeastly, Plaintiff argues that the ALd step five

determination was erroneoulhe Court finds that the ALS steptwo determinations and RFC



assessmentvere not supported by substantial evidence. Because this conclusion requires
reversal the other alleged errors need not be addressed at this time.
A. The ALJ Failed to Properly Support her Step-Two and Step-Three Deter minations

with Substantial Evidence

At step o, an ALJ must determine the medical severity of a clailrsamtpairment or
combination of impairments. 20 C.F.R. 88 404.1520(a)(4%0%.1520(c) SSR 963p. At step
three,an ALJ must consider whether a claimanmpairments meet or medically equal a listed
impairment either singly or in combination. 20 C.F.R. 8§ 404.1520(a)(4)(iii)). An ALJ should
identify the Listing by name and offer more than a perfunctory discudd@nett v. Barnhart
381 F.3d 664668 (7th Cir. 2004). The ALJ must also obtain the opinion of a medical expert on
the issue. Ifl.) The RFC isan administrative assessment of what waillated activities an
individual can perform despite her limitations-8g; Dixon v. Massanayi270 F.3d 11711178
(7th Cir. 2001); 20 C.F.R. 8§ 404.1545. In assessing the clasn@/C the ALJ must consider
both the medical and nonmedical evidence in the reGereld.

In this case Plaintiffs RFC contentiasm are compelling. Throughout the ALF RFC
analysis she never mentioned how she accommodated Plasndiéfvere impairment of low back
pain. Similarly, the ALJ neglected to mention how she accommodated or considered Paintiff
“history of alcohol usein her RFC findings. Because the ALJ found Plairgifbw back pain to
be a severe impairmerghe was required to explain how she accommodated Plaintiy back
pain in her RFC determinatioBee96-8p;Norris v Astrue 776 F. Supp. 2d 61&37 (N.D. lll.
2011) An ALJ isrequired to explain howhearrived ather conclusios regarding a [¢himants
RFC” Further, without an adequate narrative discussion that includes Planti¢vere

impairments of low back pain aridstory of alcohol usethe ALJs analysis is perfunctory and



prevents this court from conducting a meaningful revieaeBriscoeex rel Taylor v. Barnhart
425 F.3d 345351 (7th Cir. 2005) (holdingn ALJs RFC assessmentust include a narrative
discussion describing how the evidence supports each conglcisiog specific medical facts).
Therefore, the ALJ failed to provide the requisite substantial evidence to supporfF@Ger R
finding.

Next, in rejecting a claim at step tyihe Commissionetmay not properly find that a
claimant has a certain capacity to perform walated activitieswithout the support of a
physicians medical assessménDunn v. SullivanNo. 90 C 41061993 WL 730745at *4
(N.D. 1ll. Jan. 29, 1993)See also Boiles v. BarnhaB95 F.3d 421, 425 (7th Cir. 2008)hase v.
Astrue 458 F. Appx 553 557 (7th Cir. 202). An ALJ may not‘play doctot by using her own
lay opinions to fill evidentiary gaps in the recoithe ALJ noted that Plaintif medically
determinable mental impairments of depression and anxiety considered simgboorhination
did not cause more than minimal limitations in Plaifgifbility to perform basic mental work
activities andvere therefore nosevere. (R. 25.) The ALJ further noted that‘&eptember 11
2013,the claimant reported some anxiety and depression. Howteeeclaimant was seeing a
grief counselor related to her fathepassing in June 281 and that[tlhere was no indication
of durational for 12 continuous months or that it is expected to last 12 continuous mddths.
The ALJ further attempted todiscountPlaintiff's depression diagnosisy noting that“[t]he
psychological consultative examination on July 27, 2012 revealed no diag(ias)s.

There areseveralproblems with the AL analysis. FirstDr. NieKamp’sJuly 27 2012
mental evaluatiorwas performedwelve months beforgduly 31, 2038, the dateDr. Moses
diagnosed Plaintiff with depressiohpwever, theALJ did not rely upon anyther relevant

medical report oropinion that was giveraround the timeof, or subsequent toDr. Moses$



opinion. (R. 74951.) Without such medical evidencthe ALJ impermissibly substituteder
own medical opinion for that of a physician. Second, “an ALJ has a duty to fully develop the
record before drawing any conclusidnBoiles v. Barnhart395 F.3d 421425 (7th Cir. 2005).
Regardless of the causation of Plainsiftlepressiarshe reported depressive symptoms on July
31,2013 and was prescrib&ymbalta® a psychotropic medication. (R. 751.) The ALJ was not
allowed to disregard medical evidence that suggested a disability simply do#doawdeath of
Plaintiff's father may have caused her depressionwassheallowed to disregard the evidence
simply because Plainti§ depressionvas a fairly current diagnosis. If the ALJ had questions
about the severity and current or expected duration of Plasntiipressiora more reasonable
approach would have been to develop the record and order another evaluation by a consultative
psychologist,as well as the required psychiatric review technique to assess the severity of
Plaintiff s mental impairments.

Further, @ ALJ may not‘play doctot by using her own lay opinions to fill evidentiary
gaps in the recordBoiles 395 F.3d at 425Chase 458 F. App’x at 557Here, theALJ admitted
that there wasnedical evidence containing exhibits 18F through 23F that was submitted post
hearing and that based dmerreview of the evidence the records were generally consistent with
the records reviewed by the testifying MHEn other wordsneither the testifying MEor any
other medical expert reviewed the evidence concerning Plantifiental impairmentsand
conclusions were improperly drawn by the AMoreover,the Commissioner admitted that the
ALJ never asked theestifying ME aboutPlaintiff’'s mental impairments and that the ALJ relied

on the mental evaluation of consultative psychologist Dr. NieKamipen determining the

2 Cymbalta is thétrademark for a preparation of duloxetine hydrochloride,” which stlfor the treatment of
major depressive disorder and the relief of pain in diabetic neurop&tbgldnd’s Medical Dictionary
http://www.dorlands.com (last visiteliil. 25 2016) [heraafterDorland’s].



severity of Plaintiffs mental impairments(Def’s Mem. at 7). Thus, without the required
psychiatric review tdmique or at the very least a consultative opinion contradicting Dr. Moses
diagnosis of Plaintifs depressianthe ALJ failed to properly assess Plaingffmental
impairments.

Because this conclusion requires reversal on the basis the ALJ gidopetly consider
and assess all of Plaintéf impairments or RECPlaintiff's other alleged errors need not be
addressed at this tim&he Court emphasizes that the Commissioner should not assume these
issues were omitted from the opinion because no w@s found. Indeedhe Court admonishes
the Commissioner thabn remand special care should be taken in completehevaluating
Plaintiff using the sequential evaluation process.

CONCLUSION
For the foregoing reasonBlaintiff’'s motion for summary plgment is granted and the

Commissionés crossmotion for summary judgment is denied. This matter is remanded for

L&

U.S. Magistrate Jude, Susan E. Cox

further proceedings consistent with this opinion.

Date: 12/16/2016
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