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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NHI-2, LLC, an lllinois limited liability
Company d/b/a TRAVELLIANCE,
Plaintiff, Case No. 1&£ 7913
V.
Honorable Judge Jorge L. Alonso
WRIGHT PROPERTY MANAGEMENT, INC.
a Kentucky cgporation, and
WELLINGTON E, LLC, a Kentucky limited
liability company

_ ~ — N ~— ~—

Defendants.

MEMORANDUM OPINION AND ORDER

In this diversity casedefendantswright Property Management, Inc. (“Wright”) and
Wellington E, LLC (“Wellington’) (collectively “defendants}, have filed a motion for summary
judgment asserting that plaintiff NFI, LLC (“NHI-2") lacks standing and th#te contractt
issueis not valid For the following reasons, defendants’ motion for summary judgnsent
granted.

BACKGROUND
Thislawsuit arises from a contract disput@n or about August 17, 2014, defendants

entered into an agreement with “Travelliance, Inc.” regarding layovecesr for airline
employees. (Defs’ LR 56.1 Stmt. {1 1, 17, BG¥ 482; Sec. Amend. Compl., Ex. 1, ECF No.
6-1.) In 2015, elationsbetweenthe partiessoured and plaintiff broughhis breach of contract

Suit.
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The agreement at issue lists “Travelliance, Inc.,” a corporation, as a parheto t
agreement. (Sec. Amend. Compl., Ex. 1, Contract, ECF Nb) B includes a parenthetical
stating that the abbreviated name for “Travelliance, Inc.” is “[h]ereinafteectdlravelliance.”

(Id.) Whenthe agreement was executed in 2014, “Travelliance, Inc.,” was the assumed name of
Nationwide Hospitality, Inc., a corporation. (Defs’ LR 56.1 Stmt. § 8, ECF n&, £X. 2,
Certified Public Records of Assumed Name of Nationwide Hospitality, IMCF Ho. 484;

Defs’ Reply, Nationwide Hospitality, Inc.’s Application to Adopt, Change or €hran
Assumed Corporate Name, ECF No. 58-1.)

Plaintiff NHI-2, LLC is a limited liability company.@efs’ LR 56.1 Stmt{ 2.) It has
registered to conduct business under the names “Travelliance Chicago” anellidmag” but
hasnot registered to conduct business under the assumed name “Travelliancéd 5§ 4(5.)
Plaintiff and Nationwide Hospitality, Inc. are separate entitids{(9)

STANDARD

To prevail on a summary judgment motion, “the movant [must] show[ ] that there is no
genuine dispute as to any material fact and the movant is entitled to judgment asr afmatte
law.” Fed. R. Civ. P. 56(a)At this point, the court may not weigh evidence or determine the
truth of the matters assertehderson v. Liberty Lobby, Inel77 U.S. 242, 249 (198@apstead,
the Court must view the evidenemd daw all inferences in favor of the neonoving party.
Michas v. Health Cost Controls of IIl., Inc209 F.3d 687, 692 (7th Cir. 2000)“Summary
judgment should be denied if the dispute is ‘genuine’: ‘if the evidence is such thabaaisle

jury could return a verdict for the nonmoving party.Talanda v. KFC Nat'l Mgmt. Cp140

! Although the parties entered into an extensive discussion as to the substantive dawetivet
this dispute, there is no substantial difference between lllinois law and Kgéue regarding
either the standing analysis or parole evidence rule. ThissCourt will cite lllinois law for the
purposes of this opinion.



F.3d 1090, 1095 (7th Cir. 1998) (quotiAgderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986));see also Bunn v. Khoury Enters., In€53 F.3d 676, 6882 (7th Cir. 2014). The court
will enter summary judgment against a party who does not “come forward with evitdhence
would reasonably permit the finder of fact to find in [its] favor on a material question.”
Modrowski v. Pigattp712 F.3d 1166, 1167 (7th Cir. 2013).
DISCUSSION

Defendantxontend that they are entitled to summary judgment begdaisgiff is not a
party to the contradt is seeking to enforce and thus lacks standidefendantgurther contend
that, even ifplaintiff has standing, the contract is not vakdaintiff responds that it is a party to
the agreement because it has done business as “Travelliance” for severahgie¢het defendant
Wright knew that it was negotiating with plaintiff when it entered into the agreemenmttifPla
furthersays that the contrags valid and enforceable.
l. Standing

The United States Constitutian Article Ill, 8§ 1 states that federal jurisdictigiall only
extendto a case or controversiujan v. Defenders of Wildlifec04 U.S. 555, 5591092). A
fundamentahspecbf the case or controversy requirement is the doctrine of standired.560.
The standing requiremefiimits the category of litigants empowered to maintain a lawisuit
federal court to seek redress #otegal wrong.”Spokeo, Inc. v. Robbing36 S. Ct. 1540, 1547
(2016). For a plaintiff toestablishstanding,it must meet the three elements that make up the
constitutional minimumld. These require that the plaintiff havél) suffered an injury irfiact,
(2) that is fairly traceable to the challenged conduct of the defendant, andt (3)ltkely to be
redressed by a favorable judicial decisiold. The party seeking feddraurisdiction has the

burden of establishinthat it meetghe constituticnal standing requirementsujan, 504 U.S. at



561.1f the wourt finds that the plaintiff does not have standing to raise their claims, theouttie
cannot consider the merits of the clairivieyers v. Nicolet Restaurant of De Pere, 1843
F.3d 724, 726 (7th Cir. 2016).

A. I njury-in-Fact

To meet the first requirement standing injury-in-fact, plaintiff must showan actual or
impending injury, regardless of how small tihgury may be.Bauer v. Shepard20 F.3d704,
708 (7th Cir 2010). Here, plaintiff claims thatit suffered monetary damages as a result of
defendantsbreach of contract. When applyinglllinois law, a plaintiff asserting a breach of
contract claim musallege four elements(1) the existence of a valid and enforceable contract
(2) substantial performance by the plaintiff; (3) a breach by the defendantdanesgltant
damages. W.W. Vincent and Co. v. First Colony Life Ins. ,G14 N.E.2d 960967 (ll. App.
Ct. 2004).A valid and enforceable contraichposesduties on the parties to the contract per its
terms Id. Thus, the only parties that may bring a breach of contract claim under a cordract a
those that have signed the contract at idsle.

The parties to the contract at issue are listed as “TRAVENGE, INC., A corporation
in good standing with the State of Illlinois” and “DOUG WRIGHT PROPERTY
MANAGEMENT LLC, an LLC in good standing with the State of Kentuckiyb/a
HOMEWOOD SUITES BY HILTON.” (ECF No. 64, p 1.) The lllinois Secretary of State
records indicate that “Travelliance, Inc.” is the assumed name of Nationwidetatibgpinc.

Therecordsalsoshowthat the assumed name of plaintiffigavelliance”

2 Plaintiff alleges thatWright Property Management represented to Travelliance at the time it
executed the contract that it was a limited liability company called Doug Wright rBrope
Management, LLC” and that it “was both the ownership and management group for the
Homewood Suites Hotel in Lexington, Kentucky and that the hotel was a d/b/a folntWrig
Property Management."SeeSec. Amend. Compl., 1+8, ECF No. 6.) The parties do not
dispute defendants’ names and/or standing.
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“Travelliance, Inc.” and “Travelliancedre not the same entity.n® is a corporation and
the other is a limited liability companynderthe plain terms of the contract, the party to the
contract is the corporation Nationwide Hospitality, Inc. with the assumed péfravelliance,
Inc., not NHI-2, LLC.

Plaintiff maintainsthat it has standing because “Travellianceitsassumed namend
the name “Travelliance” appears throughout the agreenfé@E No. 56, p. 2) However,
plaintiff overlooks the fact thatvhen the contract refers to “Travelliance” throughout the
agreemat, it is doing so becauseig the abbreviated name given to “Travelliance, Intthe
contract.

Plaintiff further argues that is the proper party to the agreement because Nationwide
Hospitality, Inc. transferred its assets, includihg assumed ame of “Travelliance, In¢. to
NHI-2, LLC in 2012 (PI's ResponseCF No. 55, p 5; Affidavit of Thaddeus Scislowski, ECF
No. 562.) Plaintiff also says that defendant Wright knew that he was negotiating witt2 NHI
LLC. (Id.; Affidavit of Heather Bouley, ECF No. 56) Defendants argue that the Court should
not consider this evidence becauSeslowski’'s affidavit conflicts with plaintiff's discovery
responses@nd Bouley’s affidavit is disingenuous, lacks foundation andacwmtinadmissible
hearsay.

Scislowski states in his affidavit that Nationwide Hospitality, Inc. registered
“Travelliance, Inc.” as its assumed name in 2Q&2eScislowskiAffidavit I 7, ECF No. 5€2.)

He further states thaWationwide Hospitality, Inc transferred its assets, including assumed
names, to plaintiff in February 201@d.  14.)However, plaintiff did nofreviously provide
this informationto defendantsDuring discovery, defendantssued interrogatories to plaintiff

andaskedit to identify “all written or oral contracts, including any assignments, tieterto the



claims or defenses in this case.(SeeDefs’ Reply, ECF No. 58, p. 5; E8, NHI2's Response
and Answer to Wright Property Management’s First Set of Interrogat&t&s No. 581, p. 28.)
Plaintiff, through Scislowskijidentified two contracts: the agreement at issue as well as an
assignment of rights and damages by Air Wisconsin to plaintiff, dated May 31, 2036. (
Scislowski did not state that Nationwide Hospita had transferred the assumed name of
“Travelliance, Inc.”or its asset$o plaintiff. Because the statements in Scislowski’'s affidavit
created for the purpose of opposing summary judgraemtinconsistent witplaintiff's previous
answers to defendesi interrogatories, the Court will not consider theédee Kalis v. Colgate
Palmolive, Ca.231 F.3d 1049, 1055 (7th Cir. 2000) (“[a]s a general rule, the law of this circuit
does not permit a party to create an issue of fact by submitting an affidagé wanclusions
contradict prior deposition or other sworn testimonyEyen so, Scislowski’'s affidavit does not
explain how plaintiff has standing to sue on tbatract.

Heather Bouley affidavit alsodoes not help plaintiff's positioneither Affidavits in
support of a motion for summary judgment must be made on personal knowledge and set forth
facts that would be admissible in evidence. Fed. R. Civ. P. 56(sg@)also Gunville v. Walker
583 F.3d 979, 985 (7th Cir. 2009) (“a court may consider only admissible evidence in assessing a
motion for summary judgmeit Bouley attests onlythat Wright Property Management, Inc.
was informed that she was negotiating on behalf of-RHILC. (SeeBouley Affidavit 19, ECF
No. 564.) However, she does not statkoinformed Wright Property Management, lag.this
information and Bouley cannot testify about what other people knew or expeBtadey also
states that her email address has a Travelliance domain nem&.5() While this may be true,

Bouley fails to acknowledge the full domain name of her email address, which ifareeshc
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and in any event would have no bearing on th&ract at issue (SeeDefs’ Response, Ex. 2, p.
10, ECF No. 58-1.)

Based on the evidence before the Court, no genuine issues of material fact remain
regarding plaintiff's standing in this caselaiRtiff is not a party to the contraahd therefore
cannot assert a breach of contract claim against defendants. As @actiff fails to
demonstrate that hassuffered an injury in facand therefore faslto meet the constitutional
requirements of standingecauseplaintiff fails to meet the injury in fact requirement of Article
[l standing, this Court does not need to address the remaining elements of stdegeng 843
F.3d at 729.

. Third Party Complaint

The third party complaint is dismissethird party plaintiffs assert thatelCourt has
jurisdiction to hear the complaint pursuant to 28 U.S.C. § 1i3&/&upplemental jurisdiction.
Courts can decline texercise supplemental jurisdiction over a clairthé*court has dismissed
all claims over which it has original jurisdiction28 U.S.C. § 1367(c)(3)In granting
defendants’ motion for summary judgment, this Calisimissesall claims over which it had
original jurisdiction. As such, this Court declines to hear the claims contained tinirth@arty

complaint.



CONCLUSION
For the reasons set forth above, this Court grants defendant®n for summary
judgment [48]. Furthenore the Court grants third party defendants’ motion to dismiss [38]
becausehe Court declines texercisesupplemental jurisdictioaver the claims in the third party

complaint.Civil case terminated.

SO ORDERED. ENTERED: March 2, 2018

HON. JORGE ALONSO
United States District Judge



