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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEMOND EDWARDS, )
Plaintiff, )
) Case No. 15-cv-9086
V. )
) Judge Robert M. Dow, Jr.
ERIC DAVID, et al,

Defendants. )

MEMORANDUM OPINION AND ORDER

Before the Court is Defendants Eric Dagidind Hiram Grau’s motion to dismiss [47]
Plaintiff Demond Edwards’s amended complaint folufa to state a claim. For the reasons set
forth below, Defendants’ motion to dismiss [43granted in part and denied in part.

l. Background®

Early in the morning on November 16, 2013JiRliff Demond Edwards was arrested by
lllinois State Police (“ISP”) officeDefendant Eric David on Inteege 80 near Torrence Avenue
in Illinois on suspicion of drivig under the influence of alcohoj41] at 11 6, 8. Following the
arrest, Defendant David handcuffethintiff’'s hands behind his back and placed him in the rear
seat of a police cruiser.d. 9. Significantly, Diendant David did nofasten Plaintiff's
seatbelt, and, because he was handcufftedhtiff could not fasten the beltd. § 10.

According to the amended complaint, Defendant David then proceeded to drive Plaintiff
to the Lansing, lllinois police ation recklessly. Specificallfpefendant David continually took

his eyes off the road to “intergate” Plaintiff, he drve through a construoti zone at a high rate

! The facts are drawn from Plaintiffs amended cornmplaFor the purposes of Defendants’ motions to
dismiss, the Court assumes as true all well-pleaded allegations set forth in the complaint. See
Killingsworth v. HSBC Bank Nevada, N.B07 F.3d 614, 618 (7th Cir. 2007).
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of speed, and he dangerously passed an 18-wlhiekland merged as a lane was closing due to
construction work.ld. 11 12-13. Defendant David begarpss a second truck on the right, but
as he did so, he failed to notice the “clear sigfidlgat the right lane was about to be closed by
construction barrels. As Defdant David continued to dey the right lane ended, and
Defendant David—to avoidrashing into the truck—‘swerved to the right, crashed through
construction barrels, and abrlypbrought the cruiser to a stapa construction zone.ld. { 14-

15. During this incident, Plaintiff, who again was not seatbelted and whose hands were
restrained, was “thrown” from the rear passergijge to the driver’s side floor, thereby causing
injuries to his lower spine, ght shoulder, and right wristld. 11 16, 21. Despite his injuries,
Defendant David “commanded” him to sit up and get off the floor of theldaff 18. Plaintiff
does not elaborate on the natafehis injuries, although he afies that he was taken to the
hospital, treated, and billedd. 1 21, 23.

Plaintiff alleges that this accident was re@at@dn Defendant David’'s dashboard and rear
seat video cameras, and hes lsapplied the Court with an excerpt of the recordily.| 24 &

Ex. A. Regarding the entire recording, Plaintiff alleges that the corresponding audio
“inexplicably cuts out” for two minutes and 45 seconds of its duratioie Defendant David
made a phone/radio calld. § 24.

On November 9, 2015, Plaintiffgro secomplaint was docketed with the Court. [9].
Plaintiff was later appointecbansel [27], and on September 2616, he filed an amended five-
count complaint. [41]. Against Defendantvith the amended compldiasserts the following
claims: alternative Fourth and Fourteenrfmendment claims for “unsafe conditions of
confinement or failure to protect” (Count Ipegligent or willful and wanton conduct under

lllinois law (Count II); intentionkinfliction of emotional distres under lllinois law (Count I11);



and spoliation of evidence under 42 U.S.Cl983 and lllinois law (Count 1V). Against
Defendant Grau, who was the Direcof the ISP at the time of the traffic accident, Plaintiff
asserts a claim for “Failure to Train or SupegVithat takes issue with ISP policies in place at
the time of the incident (CouM). All of Plaintiff's claims are brought against Defendants in
their individual capacities. Defendants havevawto dismiss the amended complaint, offering
specific arguments against Cosiritand V and the federal pomiaf Count 1V, and suggesting
that the Court decline to exercise supplemguatadiction over the state law claims. See [47].
I. Legal Standard

Defendants seek dismissal of Plaintiff’'s cdeapt under Federal Rulef Civil Procedure
12(b)(6), which challenges its legal sufficignc To survive a motion to dismiss under Rule
12(b)(6), a plaintiff's complaint must first mustroply with Rule 8(a) byproviding “a short and
plain statement of the claim showjithat the pleader entitled to relief,” Fd. R. Civ. P. 8(a)(2),
such that the defendant is given “fair notice of what the * * * claim is and the grounds upon
which it rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson
355 U.S. 41, 47 (1957)) (alterationoniginal). Second, the factualegations must, when taken

as true, “plausibly suggest that the plaintiff lmasight to relief, raising that possibility above a
speculative level.”” Cochran v. lll. State Toll Highway Aut828 F.3d 597, 599-600 (7th Cir.
2016) (quotingeEOC v. Concentra Health Servs., |96 F.3d 773, 776 (7th Cir. 2007)). The
Court reads the complaint and assegisgdausibility as a whole. Sedkins v. City of Chicago
631 F.3d 823, 832 (7th Cir. 2011). However, a “piegdhat offers ‘labels and conclusions’ or
a ‘formulaic recitation of the elements of a cause of action will not daHcroft v. Igbagl 556

U.S. 662, 678 (2009) (quotingvombly 550 U.S. at 555). Dismisshlr failure to state a claim

under Rule 12(b)(6) is proper “whéme allegations in a complairitpwever true, could not raise



a claim of entitlement to relief. Twombly 550 U.S. at 558. For purposes of a motion to dismiss
under Rule 12(b)(6), the court actepll well-pleaded factual afiations as true and construes
all reasonable inferencestime plaintiff's favor. Killingsworth, 507 F.3d at 618.
[l Analysis

Defendants’ motion to dismiss challenges oRlgintiff's federal claims, which are all
brought pursuant to 42 U.S.C. § 1983. To allagdaim under § 1983, a phaiff must set forth
facts sufficient to show that theeefendants deprived him of a righr an interest secured by the
Constitution or laws of the United States and thatdefendants were acting under color of state
law. Payne for Hicks v. Churchi¢il61l F.3d 1030, 1039 (7th Cir. 1998). Here, there is no
guestion that Defendants are state actors, tardCourt therefore must determine whether
Plaintiff has alleged that ¢hDefendants deprived him fe#derally-protected rightsld.; see also
County of Sacramento v. Lewi&23 U.S. 833, 862 n.5 (1998) (thesfistep in a § 1983 action “is
to identify the exact contours of the undanmtyiright said to have been violated”).

A. Count | — Constitutional Violations by Defendant David

Count | repeatedly alleges that “thereswao reasonable basi&r Defendant David’'s
actions of (1) handcuffing Plaintiff, (2) failing fasten Plaintiff's seathie (3) driving recklessly,
and (4) demanding that Plaintiff move followitige accident. See [41] at 1 26-29. Plaintiff
ultimately alleges that Defendant David’s “ebjively unreasonable” actions violated not only
his Fourth Amendment rightsd( 1 30), but also that, “in the alternative,” they violated his
Fourteenth Amendment rightsdaeise they were performed ‘@mtionally” and demonstrated a
deliberate indifference to his safetgl.( 31). Accordingly, in allegg that Defendant David put

him in danger during his transport from the scene of his arréisé foolice station, Plaintiff asks



the Court to construe Count | as a claim foolation of both his Fourth and Fourteenth
Amendment rights.

Although the parties do not dispute that “whbe State takes a person into its custody
and holds him there against his will, ther@Stitution imposes upon it a corresponding duty to
assume some responsibility for his safety and general well-beingDe#t®aney v. Winnebago
County Dep’t of Soc. Sery<l89 U.S. 189, 199-200 (1989); see alb][at 8; [55] at 2-3; they
dispute the constitutional right potentially imglted by Defendant David’'s conduct. Defendants
move to dismiss Count | in itsntirety, arguing that it primdy alleges a Fourth Amendment
violation and that Amendment does not protB&intiff from the conduct he has alleged.
Specifically, Defendants argue thiéte Fourth Amendemt is more approjately involved in
situations of (i) searches and seizures paréal without probable caus@i) excessive force,
(iin) failure to protect, or (iv) busive conditions of confinement, tame a few. See [47] at 4-5.
According to Defendants, applying the Fouimendment to Plaintiff's allegations would
constitute an unwarranted expansion of theeAdment under the Sever@lircuit’s decisions in
Wilkins v. May 872 F.2d 190 (7tiCir. 1989) andPayne for Hicks v. Churchi¢cii61 F.3d 1030
(7th Cir. 1998). [47] at 6. Citg little relevant Seventh Circuiise law, Plaintiff responds that
because of his status as areatee who had not yet been de, he was protected from any
injury at the hand of law enforcement bgththe Fourth and Fourteenffimendments. See [51]
at 4-5. Before delving into Count I's specifibegations, the Court considers which standard to
apply—the Fourth Amendment’sagonableness standard or thébaéeate-indifference standard
derived from the Eighth Amendment and appliea¢ltoms by detainees awaiting trial by virtue
of the Due Process Clause. SA@dliams v. Rodriguez509 F.3d 392, 401 (7th Cir. 2007)

(although the Eighth Amendment deliberate-indiffe® standard only gpes to convicted



prisoners, the Seventh Circuit hpseviously stated that the same standard applies to pretrial
detainees under the Fourteenth Amendment’s due process clause).
1. Constitutional Claims by Arrestees
The Seventh Circuit has explachenore than once that theope of an individual’s right
to be free from punishment “hinges on hisatvithin the criminal justice system.Lewis v.
Downey 581 F.3d 467, 473 (7th Cir. 2009). In particular, the pratestiof the Fourth
Amendment apply at arrest and ilan arrestee has benefittedrn a judicial determination of
probable cause, otherwise known aBeasteif hearing; then, the Faeenth Amendment’s due
process principles apply to pretrial detasieand finally, the Eighth Amendment applies
following conviction. Ortiz v. City of Chicagp656 F.3d 523, 530-31 (7th Cir. 2011).
In Lopez v. City of Chicaga@64 F.3d 711 (7th Cir. 2006), the Seventh Circuit articulated
when a Fourth-Amendment arrestee ees a Fourteenth-Amendment detainee:
The Fourth Amendment protects againsteasonable seizures; an arrest is a
seizure, and the Fourth Amendment affoptrsons who are arrested the further,
distinct right to a judicial determinati of probable cause as a prerequisite to
extended restraint of libgrtfollowing arrest. The judicial determination of
probable cause may be made before the gjirettie form of an arrest warrant) or
promptly after the arresat a probable cause hearing (sometimes cali@erstein
hearing). But whether the arresting officgits to obtain a warrant in advance or
present a person arrested withouvarant for a prompt after-the-faGerstein

hearing, the Fourth Amendment requirggudicial determination of probable
cause.

Id. at 718-19 (internal quotations and citations omitted)-ofrest v. Prine 620 F.3d 739, 743-
44 (7th Cir. 2010) (applying the Fourteenth &mdment to excessive-force claim brought by an
individual who alleged harm in the booking pess; repeatedly callinglaintiff a “pretrial
detainee”). InLopez the plaintiff brought a claim for uoastitutional conditions of confinement

regarding mistreatment he saisted during four days in custody following a warrantless arrest.

% Gerstein v. Pugh420 U.S. 103 (1975).



The district court analyzed eéhclaim under the Fourteenth Antenent. The Seventh Circuit
disagreed, holding that the alaiinstead was properly analyzadder the Fourth Amendment’s
reasonableness standard because the plaintiff had not yet@®@abtainhearing. Lopez 464
F.3d at 718-19. This is consistent with the $upe Court’'s more recent articulation that “those
detained prior to triawithout such a [probable causehding could appeal to ‘the Fourth
Amendment’s protection against oaohded invasions of liberty.”Manuel v. City of Joliet, Il].
137 S. Ct. 911, 918 (2017) (quotiGgrstein 420 U.S. at 112,

Recently, a court in this distti considered the interplay of a finding of probable cause
with the application of either the Fourth or Fourteenth Amendmenginis v. Olszewsk?017
WL 1903121 (N.D. Ill. May 9, 2017), the court wascéd with a situation in which a pretrial
detainee in custody at the Cookubdty Jail for one crime broughlaims against Chicago police
officers under the Fourteenth Amendment atlggunconstitutional conditions of confinement
relating to his exposure to extremely coldnperatures without adequate clothing during
transport to a police station atften overnight at the station while police investigated him for a
separate crimeld. at *2-*3. The police officers moved ttismiss, arguing tt the plaintiff's
claims were governed instead by the Fourth Amendment, because he had not yet had a probable
cause hearing in the case theds still under investigationld. at *3. Ultimately, the court
rejected the officers’ argument and applied Bourteenth Amendment because the government
already had established probable cause to ddétenplaintiff in his other case. The court
explained:

The distinction between an arrestee angretrial detainee, then, is not simply
whether aGersteinhearing has been held. Instead, the defining moment is when

% The Supreme Court went even furtheManuelto find that the Fourth Amendment continues to govern
at least some claims for unlawful pretrial de¢i@m even after the “legal process” has begun through a
judicial probable-cause determination or compargioteedure, but that holding is not relevant to the

situation here.



the government has made a sufficient showing to justify holding the accused for
an extended period. * * * The questionnst precisely whether any particular
event has happened in theesjic case in question; is whether the government

has shown that it has probable cause to detain the accused. Before the
government has met this threshold, the Bodmendment applies. After it has
shown that it may detain him, the Fourteenth Amendment applies.

Id. at *4.

Applying those principles heré¢he amended complaint does atiege that Plaintiff was
arrested pursuant to a want, and it specifically alleges that, at the time of the traffic accident,
Plaintiff was an arrese who had not yet hadGersteinhearing. See [41] 8t 30. Accordingly,
the protections of the Fourth Amendment apple®laintiff at the time of the traffic accident.

The cases highlighted by Defendants do nateammine the Court’'s conclusion. First,
Payne in which the Seventh Circuit applied theufteenth Amendment instead of the Fourth
Amendment to claims of mistreatment in custody, involved a “pretrial detainee” who was held
based on a finding of probable cause. 161 F.3@3®-40. There, a police officer was called to
investigate an instance of public intoxicatiodpon arrival at the scen#he officer discovered
that a warrant had been issued for the intoxicatad's arrest stemmingdm his prior failure to
appear at a court hearing, #te officer arrested him.ld. at 1034. Therefore, the arrestee
“brought into the jail pursuarib an outstanding warrantjas a pretrial detainee.ld. at 1040.
There is no conflict betwedPayneand the application of theobrth Amendment to Count I.

In Wilkins, the Seventh Circuit rejead the notion of a “contuing seizure” and therefore
refused to “stretch” the Fourth Amendment andstendard of reasonableness to cover a claim
by an arrestee in custpavho later was interrogated at guwimt. 872 F.2d a192-94. Instead,
the Seventh Circuit went on to find narrowly tiia¢ protection in th€ourteenth Amendment’s
substantive due process clause to beffima bodily harm could apply therdd. at 194-95. In

Lopez which was decided 17 years latére Seventh Circuit noted thatilkins has been limited



by subsequent Supreme CoundaSeventh Circuit cases, liRéllanova v. Abrams972 F.2d

792, 787 (7th Cir. 1992), whichade that the Fourth Amendnt&nreasonableness standard
applies to the deprivation of liberty suffered by a warrantless arrestee prior to a probable cause
determination.Lopez 464 F.3d at 719.

Even in light of this history, Defendants argue that Count | must be dismissed because the
Fourth Amendment cannot remedy Defendant Baviallegedly unconstitutional conduct.
According to Defendants, Plaintiffas not alleged specifically thia¢ was subjected to an illegal
search or seizure. But Defendants overlook Seventh Circuit preceder¥iiamoevaandLopez
that applies the Fourth Amendment's “olijeely unreasonable” standh to claims of
unconstitutional conditions of confinement ama&dequate medical & brought by arrestees
who had not yet had theBersteinhearing. Sees.g, Currie v. Chhabra728 F.3d 626, 631 (7th
Cir. 2013) (finding the Fourth Amendment the rel@véegal standard tanalyze an arrestee
estate’s claim for deniaf medical care where arrestee diegassult of diabetic ketoacidosis);
Ortiz, 656 F.3d at 530 (Fourth Amendment rights wiemplicated and reamableness standard
was applied in a claim for constitutionally ingdete medical care by an arrestee’s estate where
arrestee was not permitted to tdler medications while in lockup$ides v. City of Champaign
496 F.3d 820, 828 (7th Cir. 2007) (applying the Fodmthendment to claimsf inattention to
medical needs, where plaintiff was ordered &mdtagainst hot car in @¥&gree heat for an hour
while being cited by officers)iVilliams 509 F.3d at 403 (noting in dicta that “[c]onditions of
confinement for pretrial detainees * * * who e not yet had a judicial determination of
probable cause (&ersteinhearing) are * * * governed by the Fourth Amendment and its

objectively unreasonable standard.”).

* Other circuits have found the Fourth Amendmentiaaple in similar factual circumstances. Seg,
Chambers v. Pennycoog41 F.3d 898, 905 (8th Cir. 2011) (in excesdrce claim, where, shortly after



In light of circuit precedent applying theourth Amendment to claims of deficient
medical care by detainees, Plaintiff's complaint neetdbe predicated ogither excessive force
or lack of probable cause in order to stateagnclifor violation of his Fourth Amendment rights
in this situation. Accordingl based on the allegations inretamended complaint, the Court
finds that undetopez Ortiz, and Currie, the protections afforded by the Fourth Amendment
apply to Plaintiff's claim.

2. Plaintiff's Fourth Amendment Claim

Turning to the merits of Plaintiff's clainthe Fourth Amendment protects “[t]he right of
the people to be secure in their persons * * aiagt unreasonable searches and seizures.” To
state a § 1983 claim for a Fourth Amendment viottPlaintiffs must @usibly allege that:
(1) there was a search or seizure; and (2) the search or seizure was unreasoggéey. City
of Chicagg 897 F. Supp. 355, 358 (N.D. lll. 1995); see d@sendlin v. California 551 U.S.
249, 254 (2007) (“A person is seized” wheneverowdfs “restrain[ | hisreedom of movement”
such that he is “not free to leave3ides 496 F.3d at 828 (“The goveng standard at the time
of arrest is the Fourth Aemdment’'s ban on unreasonaldeizures.”). Assessing the
constitutionality of police actioduring a seizurenvolves “a careful balaimg of the nature and
qguality of the intrusion onthe individual's Fourth Amendment interests against the
countervailing governmentahterests at stake.’'Graham v. Connqr490 U.S. 386, 396 (1989)

(quotation omitted). Using this standard, the Court will analyze whether the allegations in Count

plaintiff's arrest, he was handcuffed, placed in ffent seat of the car with the seat back titled far
forward, and then driven around erratically so that plaintiff jerked back and forth in his seat, the Fourth
Amendment applied}ontana v. Haskin262 F.3d 871, 879-80 (9th Cir. 2001) (finding that even though
the case did not involve excessive force in traditional sense, claim stillell within the Fourth
Amendment where arrestee plaintiff alleged that middat officer sexually harassed her on the ride to the
jail).

10



| sufficiently plead that Defendant Davidnduct was objectively unreasonable under the
circumstancesLopez 464 F.3d at 720.

The Court concludes that thelp. Plaintiff has allegethat he was handcuffed, even
though he had complied with Defendant David’s #mel other arresting offer’s instructions.
He was then placed in Defendant David’'s stjgar and was not secured by a seatbelt. The
result may well be different if Count | onlyomplained about DefendaDavid’s method of
restraining Plaintiff. CfTaylor v. Stateville Dep’t of Corr2010 WL 5014185, at *1 (N.D. lll.
Dec. 1, 2010) (failure to provide seatbelts os@cure available seatbelts does not, by itself, does
constitute a substantial ris&f serious harm rising to thkevel of an Eighth Amendment
violation; citing cases}dughes v. Widu@008 WL 56003, at *3 (N.DnHd. Jan. 3, 2008) (failure
to seatbelt handcuffed and shackled inmate waam&ighth Amendment violation). But Count
| goes further to allege that thi Plaintiff so restrained, Dendant David drove recklessly
through a construction zone and ultimately causeehécle accident in whit Plaintiff sustained
bodily injury. These allegations are sufficiaiat allow Plaintiff to proceed on his Fourth
Amendment claim against Defendant Da¥at objectively unreasonable conduct during his

post-arrest transportation to the police station.

® |n fact, courts in this district and others héwend similar allegations of restraint and reckless driving
to state a claim under the more onerdeBberate-indifference standard. Sesy, Rogers v. Boatright
709 F.3d 403, 408-09 (5th Cir. 2013) (allegations giregon van driver drove recklessly, knowing that
there was a substantial risk that prisoner wouldnpged if van stopped abruptly because prisoner was
shackled and not seatbelted stated a claBnpwn v. Fortner 518 F.3d 552, 559 (8th Cir. 2008)
(allegations of driver’s refusal to fasten inmate’stiselt, driving in excess of the speed limit, following
too closely, crossing over double-yellow linessgiag cars when road markings clearly prohibited
passing, and ignoring plaintiffs request to sladown were sufficient to demonstrate deliberate
indifference to inmate’s safetyuffee v. City of N.Y2017 WL 1232737, at *7 (S.D.N.Y. Mar. 3, 2017)
(“An in-custody plaintiff injured during transport maypwever, state a deliberate-indifference claim if he
or she alleges facts in addition tlee absence of seatbelts and res&ldriving, that, taken as a whole,
suggest that the plaintiff was exposed to conditions posing an unreasonable risk of serious harm, and that
the defendants were aware of those conditiomefjort and recommendation adopted 2017 WL 1134768
(S.D.N.Y. Mar. 27, 2017)Williams v. Wisconsin Lock & Load Prisoner Transports, |LI2016 WL
4124292, at *3 (N.D. lll. Aug. 32016) (allegations that driver ftesed to properly secure inmate’s

11



3. Plaintiff's Alternative Fo urteenth Amendment Claim

In light of this conclusion, the Court finds Count I's alternative Fourteenth Amendment
claim, which is based on the same facts andjatiens as Plaintiff's Fourth Amendment claim,
duplicative. “If a constitutional claim is conexl by a specific constitutional provision * * * the
claim must be analyzed under the standard@pate to that spead provision, not under the
rubric of substamie due process.Lewis 523 U.S. at 843 (quotingnited States v. Lanieb20
U.S. 259, 272 n.7 (1997)raham 490 U.S. at 394-95 (the suéstive due process clause
cannot serve as the basis otidil rights claim if the govemment conduct is proscribed by a
more specific constitutional provisiorAngarg 897 F. Supp. at 358 (“Because the plaintiff has a
valid claim under the Fourth Amendment, hsuReenth Amendment claim is superfluous and
should be dismissed.”). The Court therefalismisses Count I's alternative claim for a
Fourteenth Amendment violatién.See [41] at § 31. Defendantsotion to dismiss Count | is

granted in part and denied in part.

seatbelt, drove too fast for the weather conditions, improperly used his cell phone while driving, and
slammed on the van’s breaks to avoid a collision cabgelis inattention stated a plausible deliberate
indifference claim)Jamison v. YC Parmia Ins. Gr2015 WL 8276333, at *3 (E.D. Cal. Dec. 9, 2015)
(allowing Eighth Amendment claim to survive motion to dismiss because plaintiff alleged reckless
driving at speeds of 80 miles an hour alongside failure to seatB&dtyart v. Wenerowic2015 WL
5092865, at *8 (E.D. Pa. Aug. 27, 2015) (noting thattenber of federal districtourts and circuits have
concluded that an Eighth Amendment claim existenehcorrections officers transport a prisoner in a
vehicle lacking adequate safety restraints, drive \bhicle recklessly with knowledge of the danger
posed to the prisoner, and plaintiff suffens injury resulting from this conductibbs v. Village of
Flossmooy 2014 WL 1396184, at *5 (N.D. Ill. April 10, 2014) (allowing Fourteenth Amendment claim
survive dismissal where plaintiff alleged that haswhandcuffed and placed in a police car without being
belted and defendants slammed on the breaks unnelessiéin the intent to harm or punish the
plaintiff); Barela v. Romerpo2007 WL 2219441, at *7 (D.N.M. May 10, 2007) (lack of seatbelts for
shackled prisoner coupled with alléigas of purposeful, reckless driving by defendant were sufficient to
plead an Eighth Amendment claim).

® The Court notes that Defendants’ opening briéfich moved for dismissal of Count |, only asserted
arguments concerning the sufficiency of Plaintiff's Fourth Amendment claim. See [47] at 4-6. Plaintiff's
response highlighted this omission and also arguedrigrits of his alternative Fourteenth Amendment
Claim. See [51] at 7-9. Through their reply f@elants assert that Fourth and Fourteenth Amendment
claims cannot be predicated on the same facts arefuatgue that Count I's allegations are insufficient

to state a Fourteenth Amendment claim in any evdlutwithstanding Defendants’ failure to address the

12



4, Qualified Immunity

Defendants next argue that\Bé is entitled to qualified immunity because his conduct
“does not violate the Fourth Amendment” or angeaut“clearly establishedght.” See [47] at 8-
9. Under the doctrine of qualified immunitygdvernment officials performing discretionary
functions are protected from liability for civdlamages insofar as their conduct does not violate
clearly established statutory or constitutionghts of which a reasonable person would have
known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). Plaifg are not required to plead
facts to defeat qualified immunity, and undestice pleading standards often there are not
enough facts alleged to make guatif immunity determinationsAlvarado v. Litscher267 F.3d
648, 652 (7th Cir. 2001). When considering a qualified immunity defense, the Court
contemplates the following: (1) taken in the lighbst favorable to the party asserting injury, do
the facts alleged establish tHaefendant violated a constitutial right; and (2) whether that
constitutional right was ehrly established at the trof Defendant’s conductHernandez ex
rel. Hernandez v. Foste657 F.3d 463, 473 (7th Cir. 2011) (citiBgiven v. Ind. Dep’t of Child
Servs, 635 F.3d 921, 925-26 (7th Cir. 2011)). As indicated altaké)g the allegations as true,
the amended complaint states a claim for @lation of Plaintiff's rights under the Fourth
Amendment. Accordingly, the meining inquiry for qualifiedmmunity purposes is whether
these rights were clearly estahksl at the time of the injury.

To invoke a “clearly established” right, ti8upreme Court has explained that the right
must be “particularized,” which eans that “[tlhe contours of the right must be sufficiently clear

that a reasonable officialould understand that what hedsing violates that right.”Anderson

Fourteenth Amendment claim until their reply, theuis has been adequately briefed and the disposition
follows from Supreme Court precedent. Accordinglyfinding of waiver would not be appropriate.
Interestingly, Defendants posit that the Fourteelthendment is the “proper” vehicle for Plaintiff's
claimed injuries here. See [55] at 4. For the reasons elaborated above, the Court disagrees.

13



v. Creighton 483 U.S. 635, 640 (1987). Applying this stard, as of the time of the accident in
November 2013, the Seventh Circuit had londd hibat the FourthAmendment protects a
person’s rights until he hdsad a probable cause hearing or other determination.Li®dev.
Rovensting168 F.3d 323, 326 (7th Cir. 1999) (“There is, to be sure, a difference between the
constitutional provisions that apply to theripd of confinement beforand after a probable
cause hearing: the Fourth Amendment govehas former and the [ Process Clause the
latter.”); Villanova, 972 F.2d at 797 (same). In atiloh, as of November 2013, the Seventh
Circuit had applied the Fourth Amendment’'s meableness standard to arrestees prior to a
finding of probable cause in siti@ns that were not stricthconfined to excessive force,
including conditions of their comfement and medical treatment thgy that limited time period.
See.e.g, Ortiz, 656 F.3d at 53Q;0pez 464 F.3d at 719. Under theasmnable officer standard
of Anderson state police officers knew or shouldvieaknown that drivaig recklessly with a
handcuffed but otherwise unrestrad arrestee in their custodys-@laintiff alleges—could pose
an unreasonable threat to thadiindual's safety. Based on tleregoing, the Courfinds that it
would be improper to grant Defendantixhqualified immunity at this time.

B. Count IV — Spoliation of Evidence by Defendant David

Count 1V, titled “42 U.S.C. 8§ 1983 and lllimoLaw — Spoliation of Evidence” contains
two specific allegations: “DefendaDavid intentionally destroyk recklessly failed to preserve,
or otherwise interfered in bad faith with the gathering of evidence, namely by interfering with the
operation of the audio recording capabilitieshig cruiser’'s video ecaera and related audio
equipment following the crash’and “[tlhat evidence was relevant and would have been
unfavorable to Defendant David and other unkndiimois State Police personnel.” See [41] at

19 46-47. Defendants move to dismiss Count IV in part, arguing that it fails to state a plausible

14



federal claim for intentional spoliation of eeidce against Defendant David because it fails to
identify any constitutional or teeral right that was wilated by the alleged spoliation of evidence,
which is necessary to state a claim under § 1983. [47] at 6-7. In response, Plaintiff argues that
Count IV states a plausible Hibis state law claimPlaintiff makes no attempt to identify any
federal right or authority givingse to a 8§ 1983 claim for spoliation of evidence. [51] at 9-10.

The Court agrees with Defendants. Secfi®83 is not a source stibstantive rights on
its own. Graham 490 U.S. at 393-394; see aBayne 161 F.3d at 1039 (in alleging a claim
under § 1983, a plaintiff must allege facts suffickenshow that the defendants deprived him of
a right or an interest secured by the Constitutiotams of the United States). Even Plaintiff
himself has acknowledged that fgntification of the applicabl€onstitutional federal right(s)
is * * * a necessary componenf alleging a cognizable § 1983tmn.” [51] at 4 (citation
omitted).

In Count IV, however, Plaintiff has failed tdentify a constitutional right or interest
separate and apart from § 198aittlime believes Defendant Dawtiblated with regard to the
allegedly manipulated audio recording, and ashishe has not allegedmausible civil federal
claim for spoliation of evidence.Accordingly, the Court gran®efendants’ motion to dismiss

insofar as it applies to the federal claidteged in Count IV. Sice Defendants have not

" An independent search by the Court has noeakd any authority to support the proposition that
spoliation of evidence in a civil caseplfitates a constitutional right. Seeg, Van Buren v. Crawford
County 2017 WL 1353805, at *7 n.2 (E.D. Mich. Apr. 13, 2017) (“A single instance of evidence
spoliation in a civil suit is not violative of a federal right.Tyirner v. United State¥36 F.3d 274, 282

n.5 (4th Cir. 2013) (“Spoliation of evidence, standaigne, does not constitute a basis for a civil action
under either federal or admiralty law.”). Of courses #malysis would be markedly different if Plaintiff
was alleging that Defendant David destroyed evidéhatwould have been exculpatory for him in the
criminal context.
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challenged the adequacy of the lllinois intentional spoliation claim, the Court does not analyze
its plausibility heré.

C. Count V — Section 1983 Individual Capaity Claim against Defendant Grau

Finally, Defendants move to dismissetl§ 1983 individual capacity claim against
Defendant Grau. There are two ways in whiapgaernment actor may be sued: in his official
capacity Monell) or his individual (sometimes calletbersonal”) capacity. Generally, an
individual capacity suit requisea showing that the defendant was personally involved in the
alleged constitutional deprivation. SBepper v. Village of Oak Parlkd30 F.3d 805, 810 (7th
Cir. 2005);Palmer v. Marion County327 F.3d 588, 594 (7th Cir. 2003).

Here, Plaintiff has alleged andividual capacity claim agnst Defendant Grau titled
“Failure to Train or Supervise.Defendants’ motion to dismissgares both that Plaintiff's claim
against Defendant Grau is time-barred and als ithfails to allegeadequately his personal
involvement in Plaintiff's injuries See [47] at 7-8[55] at 6-8. The Courwill address each
argument in turn.

1. Statute of Limitations
Although 8 1983 contains no specified stat of limitations, § 1983 claims are

considered personal injury clairagbject to the forum state’s persbimjury limitations statute.

® The Court notes, however, that lllinois does not appear to recognize a tort of “intentional spoliation of
evidence,” nor does it recognize an independent toridgligent spoliation. Rather, negligent spoliation

of evidence is a type of ordinary negligen®&»rsellino v. Goldman Sachs Grp., Ind77 F.3d 502, 509-

10 (7th Cir. 2007) (citing@oyd v. Travelers Ins. C0o652 N.E.2d 267, 269-70 (lll. 1995 angemi v.
Advocate S. Suburban Hog845 N.E.2d 792, 815 (lll. App. 2006) (“Plaintiffs cite to no case that
specifically recognizes intentional spoliation of evidenca &=t in lllinois. Neither have we found such

an lllinois case.”). In order to prevail on a negligerctlaim for spoliation of evidence, a plaintiff must
show that: (1) the defendant owed the plaindifiduty to preserve the evidence; (2) the defendant
breached that duty by losing or deging the evidence; (3) the lossd®struction of the evidence was the
proximate cause of the plaintiff's inability to prove an underlying lawsuit; and (4) as a result, the plaintiff
suffered actual damage&rayson v. City of Auroral57 F. Supp. 3d 725, 748-49 (N.D. Ill. 2016) (citing
Martin v. Keeley & Sons, Inc979 N.E.2d 22, 27 (lll. 2012)).
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SeeWoods v. lll. Dep’'t of Children & Family Sery§.10 F.3d 762, 765 (7th Cir. 2013). The
lllinois personal injury statute dimitations is two years from éhdate of the injury. 735 ILCS
5/13-202. The parties do not dispute the applitgtolf the two-year sttute of limitations to
Plaintiff's claims aginst Defendant Grau.

Plaintiff's injury occurred on November 16, 2013; pio secomplaint was officially
docketed on November 9, 2015. See [9]. Plaintiff's original complaint named David and
“Illinois State Police Agency ‘D-Chicago™ as Defendants, and the complaint centered on the
traffic accident and Defelant David’s conductld. Upon initial review tis Court dismissed the
agency pre-service finding that (1) it was nasuable entity, and (2) even if it were, it was
immune from suit as an arm of the stateee $]. On September 15, 2016, Plaintiff, through
recruited counsel, filed an amended complfddf, keeping David as a Defendant and adding
Grau. Defendants argue that Plaintiff's claamainst Defendant Grau is untimely, as he was
added after the applicable statofelimitations had run. See [43} 7-8. In response, Plaintiff
argues that his claims against Defendant Graderélack to his original complaint, which was
timely filed. See [51] at 10-12.

Federal Rule of Civil Procedure 15(closawvs amendment to a pleading that would
otherwise be time-barred when thmendment relates back to thaedaf the original pleading.
Fed. R. Civ. P. 15(c)(1). An amendment thatks to add a new party relates back when it
asserts a claim that arises out of the same contransactionor occurrenceset out in the
original pleading, and when the party to be brougtft) received noticef the actionwithin the
time for service such thatwill not be prejudicedand (ii) knew or should have known that the
action would have been brought against it butafonistake concerning the party’s identity. Fed.

R. Civ. P. 15(c)(1)(C)(i)-(i).
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The Supreme Court explainedKmupski v. Costa Crociere S.p,A60 U.S. 538 (2010),
that the inquiries the Court germitted to permitted to make in deciding whether an amended
complaint relates back to the date of the oafjione are, first, whether the defendant who is
sought to be added by the amendment knewhould have known that the plaintiff, had it not
been for a mistake, would have sued him irdteain addition to sag the named defendant;
and second, whether, even if so, the delay enpilintiff's discoveringhis mistake impaired the
new defendant’s ability to defend himseldl. at 553-54. Both inquiries focus on what the newly
added defendant knew and when. In pardicuhith regard to the second inquiKrupski stated
that Rule 15 “simply requires that the prospextiefendant has receivedfficient ‘notice of the
action’ within the [service p@d (see Fed. R. Civ. P. 4(m)that he will not be prejudiced in
defending the case on the meritdd. at 554 n.5;Joseph v. Elan Motorsports Techs. Racing
Corp, 638 F.3d 555, 558 (7th Cir. 2011) (“a party whan notice long before the statute of
limitations expires that he is an intended defemdand who suffers no harm from the failure to
have been named as a defendant at the outsetthie same position as a defendant sued within
the statute of limitations”). Notice must be mahan notice of the event that gave rise to the
cause of action; Rule 15(c) reges notice of “the institution ahe action,” which refers to the
district court proceeding itselfWilliams v. U.S. Postal Sen873 F.2d 1069, 1073 n.3 (7th Cir.
1989).

Defendants contend that both elements (mistala notice) have not been satisfied. In
response, Plaintiff argues that his claim agdiefiendant Grau should nbe dismissed at this
stage, because the statute ofitidtions is an affirmative defse. The Court agrees with

Plaintiff. Dismissing a claim as untimely #te pleading stage is dwmnusual step, since a

® When Plaintiff's original complaint was filedn November 9, 2015, Rule 4(m) contained a 120-day
service period. The Rule was amended on Deeehp2015 to provide a 90-day service period.
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complaint need not anticipate and overcome affirmative defenses, such as the statute of
limitations.” Cancer Found., Inc. v. Cerberus Capital Mgmt.,, 1589 F.3d 671, 674 (7th Cir.
2009). “[A] federal complaint does not fail tcatt a claim simply because it omits facts that
would defeat a statute dimitations defense.”Hollander v. Brown 457 F.3d 688, 691 n.1 (7th

Cir. 2006). A claim, however, may be dismisssduntimely at the motion to dismiss stage if

“the allegations of the complaint itself set foverything necessary to satisfy the affirmative
defense, such as when a complaint plainleatvthat an action is untimely under the governing
statute of limitations.”United States v. Lewid11 F.3d 838, 842 (7th Cir. 2005).

As Plaintiff points out, his amended comptadoes not contain any allegations that
would serve to defeat a finding that the aaesd complaint relates back to the original
complaint. See [51] at 12; see generally [4BRgcause the amended complaint does not speak to
Defendant Grau’s knowledge ®faintiff's pleading mistake owhen Defendant Grau received
notice of the lawsuit, the Court cannot resole Rule 15(c)(1)(C) issue iDefendants’ favor on
a motion to dismis& See.e.g, Clair v. Cook County, 11.2017 WL 1355879, a4 (N.D. III.

Apr. 13, 2017) (denying a motion to dismiss oatie of limitations grounds due to lack of
information about what the newly adtldefendants knew or should have knowRyan v. City

of Chicago 2016 WL 6582570, at *2 (N.D. Illl. Nov. 7,026) (“Because these developments
require the court to consider what the Unknd®fficers knew concerning Ryan’s suit, the Court
denies the City’s motion [to dismiss] at thime and awaits * * * a more developed record

before making a determination on the statuténoitations issues raised here.”); accétithger

° The Court notes that the amended complaint aedpérties’ briefing are not clear as to when
Defendant Grau served as the ISP Director, aside flmgations that he held this post at the time the
traffic incident and alleged evidence tampering occurriédnay be that this is a relevant factor in the
relation-back analysis.
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v. City of Chicagp 2017 WL 736895, at *6 (N.D. Ill. Feb. 24, 201'Karney v. City of
Naperville 2016 WL 6082354, at *9 (N.D. Ill. Oct. 18, 2016).

This result is bolstered by the fact that Plaintiffi® seoriginal complaint named the
“lllinois State Police Agency ‘BChicago™ as a defendant. SPenald v. Cook County Sheriff's
Dep’t, 95 F.3d 548, 560 (7th Cir. 1996) (explaining ttie rule is intended to be a means for
correcting the mistakes of plaintiffs suing ofitbodies in determining which party is the proper
defendant); see aldérickson v. Pardus551 U.S. 89, 94 (2007) (district courts are to construe
pro secomplaints liberally and to apply to them less stringent standards than would be applied to
complaints drafted by lawyers)Further, Defendants have rergued that Defendant Grau has
suffered any prejudice on account of the delay in adding him to this a@ea.generally [55].
Accordingly, the Court will turn to Defendangsguments concerning the merits of Courit V.

2. Personal Involvement

Defendants contend that Plaintiff has fdiléo allege Defendant Grau’'s personal
involvement in the alleged cditstional deprivations andhtis does not state a § 1983 claim
against him. Defendants correcfigint out that the doctrine oéspondeat superiocannot be
used to hold a supervisor liable for a subordinat@tation of Plaintiff's constitutional rights.
Kinslow v. Pullara 538 F.3d 687, 692 (7th Cir. 2008); see asaroft v. Igbal 556 U.S. 662,
676 (2009) (“[A] plaintiff must plead thataeh Government-officladefendant, through the
official’s own individual actions, has violated the Constitution3gnville v. McCaughtry266
F.3d 724, 739-40 (7th Cir. 2001)Plaintiff's response, howevemakes clear that his claim
against Defendant Grau is not based on dingct involvement in the November 16, 2013

incident itself, but on Defendant Grau’s allddaowing failure to endgolicies and implement

1 plaintiff and Defendants omit any argument regagdivhether this new claim arises out of the same
conduct, transaction, or occurrence set out in his origimal se complaint, as required by Rule
15(c)(1)(B).
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training for ISP officers to prevent the injurissiffered by Plaintiff and the destruction of
evidence that he maintains mightghprove his claims. See [51] 82-14; see also [41] at {1 49-
51. Specifically, the amended complaint alletjest Defendant Grau, who—*at all relevant
times”—was responsible for creating, implementigg overseeing the ISP’s policies, practices,
and procedures regandy (1) “the restraint and transpation of inmates” and (2) the
“preservation of evidence,” fatieto implement sufficient policeeand provide sufficient training

to ISP officers to prevent Pldiff's specific injuries and the sgiation of evidence alleged in the
complaint. [41] at 11 7, 49-50. The amended dampcontinues to alleghat Defendant Grau
knew that the ISP policies and training were insufficient to prevent Plaintiff's injuries and the
spoliation of evidence.”Id. { 51. Plaintiff thusargues that he has pleaded a claim against
Defendant Grau because he has sufficientggaed that Defendant Grau had knowledge of and
was involved with the policies & led to the “irresponsiblenanner in which [Plaintiff] was
restrained” and the “reckless manner in Whidefendant David drove while [Plaintiff] was
handcuffed and unbelted in the back seat.” [51] at 13.

At first blush, Plaintiff's claim against DefenalaGrau appears to be more akin to an
official capacity claim. Se&anville 266 F.3d at 739 (“failure to train claims are usually
maintained against municipalities, not against individualstins v. City of Chicagd2009 WL
1209032, at *1 (N.D. Ill. May 1, 2009) (noting tH&983 individual capacity claim premised on
defendant’s “asserted failure to train and to institute policies and procedures” resembled an
official capacity claim, but assuming arguentimat plaintiff could ‘portray [defendant’s]
asserted failure * * * as his individual conduct,” despite the fact that doing so was
“counterintuitive”). “[A]n official satisfies thepersonal responsibility requirement of section

1983 if the conduct causing the constitutional depiowaoccurs at his direction or with his
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knowledge and consent.’Arnett v. Webster658 F.3d 742, 757-58 (7th Cir. 2011) (quoting
Gentry v. Duckworth65 F.3d 555, 561 (7th Cir. 1995)).

Liability must lie upon more than a mere rigbtcontrol employeeand cannot rely on
simple negligence. Instead, there must b@mes@onduct on the supereis part to which a
plaintiff can point that is directly correlated with the plaintiff's injudones v. City of Chicago
856 F.2d 985, 992 (7th Cir. 1988). The Seventlculi has stated thdtf [a] supervisor
personally devised a deliberately indifferentippo that caused a constitutional injury, then
individual liability mightflow from that act.” Armstrong v. Squadrital52 F.3d 564, 581 (7th
Cir. 1998); see als®oyle v. Camelot Care Centers, In805 F.3d 603, 615 (7th Cir. 2002)
(finding personal involvement of agency offidalhere plaintiff allege that officials were
personally responsible for creating “policies, pices and customs” that caused subordinates to
violate constitutional rightsy

Here, Plaintiff alleges that Defendant Grau was responsible for and has knowingly
permitted the creation of a dangerous environmentellatirectly to the traffic accident and his
injuries. The Court notes that the amendeahmaint has not offered much beyond labels and
conclusions, but, at this stage, reading the allegations broadly and drawing all reasonable
inferences in Plaintiff’'s favgrthe Court concludes that tlmended complaint adequately
alleges that Defendant Grau knef and was personally responisilior creatinghe policies and
practices that caused a constitutional injury. ®eg, Shultz v. Dart2013 WL 5873325, at *3
(N.D. llIl. Oct. 31, 2013) (allegatis that sheriff had policy ofdeping dischargedetainees in

custody and also that he knew that such a polisylted in unconstitutionally lengthy detentions

12 pyt differently, a senior “official who was not persiyninvolved in the acts or omissions complained
of nonetheless may be liable in his individual capacityeifcan be expected to have either known of or
participated in creating syst&ninadequate conditions.”"Warren ex rel. Warren v. Dart2010 WL
4883923, at *6 (N.D. Ill. Nov. 24, 2010) (citirgntonelli v. SheaharBl F.3d 1422, 1428-29 (7th Cir.
1996)).
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survived motion to dismissfarpenter v. Brown2011 WL 6936360, at *2 (N.D. Ill. Dec. 29,
2011) (denying motion to dismiss individual capadlgim against offi@l policymaker where
plaintiff's allegations “suggest[ed] a pojicor practice for which Defendant may be
responsible”)Aleman v. Dart2010 WL 4876720, at *5-*6 (N.D. Ill. Nov. 23, 2010) (allegations
that sheriff and jail executive failed to implent policies designed to provide constitutionally
adequate healthcare to pretrial detainees survived motion to disHagsies v. Dart2009 WL
590684, at *3 (N.D. Ill. Mar.6, 2009) (allegations that skféerand jail executive director
individually created, authared, or implemented policies @rocedures thatinderdiagnosed
detainees’ mental illness and wexware of deficient conditions and failed to remedy them were
sufficient to withstand motion to dismiss); €fostlewaite v. Goding2014 WL 6685383, at *4
(S.D. lll. Nov. 25, 2014) (dismissing § 1983 complaagainst senior pras officials because
plaintiff failed to allege that they created tpelicies, practices, or customs that resulted in the
plaintiff's constitutional deprivation). The case on which Defendants &gpson v. Meijer,
Inc., 2013 WL 3834641, at *4 (N.D. lll. July 242013), is unpersuasive here because the
complaint in that case allegealy that the supervisory defendamas responsible for a “policy
or procedure” that led to the plaintiff's injurynéfor a failure to adequately train and supervise
subordinates. Here, Plaintiff sets forth simitlegations and further alleges that Defendant
Grau knew that the ISP policiesdatraining were constitutionalipadequate and yet he failed to
implement sufficient policies and training. Defants may ultimately prevail on this claim by
showing that the ISP policies anditring were adequate to prevent Plaintiff's specific injuries or
that Defendant Grau was merely negligent in failing to implement certain policies or in training
his employees on arrestee restraimdl transport procedures, but thasquiries will have to wait

until the factual record is developed. Accoghn the Court denies the Defendants’ motion to
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dismiss the individual capacity claim against Defent Grau to the extent that it pertains to
policies and/or training regardirtge “restraint and transportatia arrestees” by ISP officers.
The remainder of Count V—regarding Defend@mau’s participation wh and knowledge of
policies and training that caused the spoliadrevidence—is dismissed because, as already
explained above, spoliation of eeigce cannot support a § 1983 claim.
IV.  Conclusion

For the foregoing reasons, the Court granteB@ants’ motion to disiss in part: Count
| is dismissed to the extent that it assertdaam for violation of tle Fourteenth Amendment;
Count 1V is dismissed to the extent that ttieenpts to state a § 1983 claim for spoliation; and
Count V is dismissed to the extent that ipiemised on spoliation. €hCourt denies the motion
[47] in all other respectS. The case is set for further status July 6, 2017 at 9:45 a.m. In the
event that Plaintiff desires to file a secondeaged complaint, he shall advise the Court and

defense counsel at that time.

Dated: June 20, 2017 W

Robert M. Dow, Jr. &~
UnitedState<District Judge

13 Because the Court is allowing certain of Plafistifederal claims to go forward, it will exercise
supplemental jurisdiction over Plaintiff's state lavainots. 28 U.S.C. § 1367(a). Defendants have not
raised the issue of whether the state law claims dHmuheard in the Illinois Court of Claims, 705 ILCS
505/8(d), and the Court, therefore, will not consider it.
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