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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

V. No. 15 C 9098

SHERRI WILSON, Judge Virginia M. Kendall

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Petitioner Sherri Wilson moved under 28 U.Q@255 for the Court to vacate, set aside,
or correct her sentence. Wilson pledo contendere to two counts of bank robbery and is
serving a sentence of 36 months imprisonmieelpw the 41 to 51 months range recommended
by the Sentencing Guidelines. Prior to sentencing, the Court received a psychological evaluation
of Wilson that had been conducted pursuémtrequests by Wilson’s attorney and the
Government. In her Section 2255 petition, Wilseseats that she received ineffective assistance
of counsel because her counsel did not file p®y/chological evaluations with the Court and
failed to provide her with diswery she requested. For theasons given below, the Court
denies Wilson’s motion for reliefnder Section 2255. (Dkt. No. 1.)

BACKGROUND

At a status hearing on April 15, 2013, Witss attorney Gerardo Gutierrez requested a

competency evaluation of Wilson. (R. 23.The Court accordingly @irt ordered a competency

1 Citations to Wilson’s criminal case (13 CR 7) are referredstoR.” followed by the deket number. Citations to
this civil case are referred to as “Dkt. No.” followed by the docket number.
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evaluation on April 26, 2013. (R. 26.) The axalon concluded that Wilson was competent for
trial and the Government did nobject to this finding. (R. 41 at 1.) Athe change of plea
hearing on April 28, 2014, the Court asked Wilsoseries of questions about her mental and
physical health. (R. 86 at 4:B39.) At this hearing the&Court cited to the competency
evaluation in finding Wilson competent and Hewyer, Gerardo Gutierrez, stated that he
believed Wilson was capable of entering into the plea agreemlentt 0:15-17, 12:24-13:13.)
Wilson stated that she had gone over somehef evidence with Gierrez and had some
questions. I¢l. at 8:19-11:3, 15:8-9) Th@ourt accordingly adjourned to allow Gutierrez time to
review the evidence with Wilson.ld( at 15:10-16:15.) The p#&s returned on June 18, 2014,
and again the Court questioned Wilson regaycher competency and understanding of the
proceedings. (R. 88 at 3:16-12:25, 21:15-25, 22:1-Wilson pled “no contest” to both counts.
(R. 64.) On September 22, 2014e f@ourt sentenced Wilson tartlg-six months imprisonment
on each count to run concurrently. (R. 72.)

Wilson appealed the sentence on Septan?4, 2014. (R. 74.) The Court granted
Gutierrez’s motion to withdrawnd dismissed the apped)nited Sates v. Wilson, 607 F. App’x
574 (7th Cir. 2015).Wilson subsequently filethis motion to vacate, set aside, or correct her
sentence under 28 U.S.C. § 2255. (Dkt. No. 1.)

DISCUSSION

Wilson asserts Gutierrez’'speesentation of her violatduer Sixth Amendment right to
effective assistance of counsethase he “filed to file” her gshological evaluations and failed
to provide her with the discovetlgat she requested. Ineffectivesiaggance of counsel claims can
be brought for the first time on collateral revielee Massaro v. United Sates, 538 U.S. 500,

504 (2003) (“We hold that an ineffective-agance-of-counsel clairmay be brought in a



collateral proceeding under § 2255, whether ortinetpetitioner could haveiised the claim on
direct appeal.”)Vinyard v. United Sates, 804 F.3d 1218, 1227 (7th Cir. 2015). A defendant’s
Sixth Amendment right to effective assistancecotinsel is violated when she satisfies two
prongs: first, “the defendant must show tleatunsel’s performance was deficient” in that
“counsel made errors so serious that counsslnea functioning as thieounsel’ guaranteed by
the Sixth Amendment”; and second, “the defendanst show that thdeficient performance
prejudiced the defenseStrickland v. Washington, 466 U.S. 668, 687 (1984). The defendant is
prejudiced when counsel’s errdgere so serious as to depriveetlefendant a fair trial, a trial
whose results are reliable.1d. The two-prongSrickland test also applies to pleas nblo
contendere. See Warrenv. Baenen, 712 F.3d 1090, 1097 (7th Cir. 2013).

For the performance prong of th@rickland standard, courts “indulge a strong
presumption that counsel’s conduct falls witltlee wide range of reasonable professional
assistance; that is, the defendant mustramree the strong presumption that, under the
circumstances, the challenged action might be considered sound trial strefgkiand, 466
U.S. at 689. The defendant must also “establistsfiecific acts or omissions of counsel that he
believes constituted ineffective assistance; [the court] then determine[s] whether such acts or
omissions fall outside the wide rangembfessionally competent assistancédatt v. United
Sates, 574 F.3d 455, 458 (7th Cir. 2009) (citi@pleman v. United Sates, 318 F.3d 754, 758
(7th Cir. 2008)). The Court must eliminatee tbffects of hindsight ahevaluate performance
based on the attorney’s perspective at the tiee.Srickland, 466 U.S. at 689.

To satisfy the prejudice prong &rickland the defendant “musthew that there is a
reasonable probability that, but for counsel’s ufgssional errors, the result of the proceeding

would have been different. A reasonable piulity is a probability sufficient to undermine



confidence in the outcomeld. at 694. For defendants who have pled guilty or no contest, the
second prong ofSrickland requires there was a reasonable probability that the result of
proceeding would have been differeisee Lafler v. Cooper, 132 S.Ct. 1376, 1384 (2012) (“[i]n
the context of pleas a defendant must how thabtitcome of the plea process would have been
different with competent advice.Hutchings v. United States, 618 F.3d 693, 697 (7th Cir. 2010)
(“To establish prejudice in the pleading corttethe petitioner must prove that there is a
reasonable probability that he would not have ety absent his attorney’s deficient conduct)
(citing Hill v. Lockhart, 474 U.S. 52, 59 (1985)Warren, 712 F.3d at 1101 (to satisfy the
prejudice prong ofirickland, a defendant who has pled no contest must show there was a
reasonable probability that but for counsel’s exrthe defendant would have gone to trial).

A. Failureto File Psychological Evaluations

Wilson first contends in two sentences that her attorney was ineffective for failing to file
her psychological evaluations. In order to satisfy the first pror@yrimkiand, counsel’s conduct
must have fallen outside the widenge of professional assistanc@rickland, 466 U.S. at 689.
Wilson contends that Gutierrez failed to “file”ymhological evaluationsin truth, on April 15,
2013, during a status hearing before the Couferde counsel expresseohncerns regarding his
client's mental health. (R. 23.) The Court tlwedered that an evaluation be conducted and the
Government presented the motion for that evaduativo days later. (R. 24, 26.) The order was
entered on April 23, 2016 pursuant to 18 U.S8C4241(a) and (b) after more details were
arranged regarding the logistiobthe transportation of the Defgant. (R. 26.) The evaluation
was then delayed due to a lamkmedical records beg provided by other parties. On May 20,
2013, the Court gave Gutierrez permission for eatiyrneof trial subpoersso that the doctors

at Isaac Ray Forensic Group, LLC who would aa# Wilson could have all the information



necessary. (R. 35.) The Court ordered Hartgidespital and St. Bernard Hospital and Health
Care Center to turn over Wilsanimedical reports as soon asgble on July 30, 2013 in order
to facilitate the evaluation. (R36.) Finally, the evaluation waconducted and provided to both
parties and the Court and, upon the requestdefense counsel, the Court ordered the
professionals at Isaac Ray to prepare and filath the Court, Gutierrez, Pretrial Services, and
the Governmert. (R. 28.) The Court, the prosecutiamdahe defense all received copies of the
evaluation. The report concluti¢hat Wilson was competent spand trial. (Dkt. No. 4-A.)
The Government filed a position paper whereiaytldid not object to the Isaac Ray Forensic
Group’s report finding Wilson compatt and stated that the Gonment had received a copy of
the report. (R. 41.) During status hearingsNevember 18 and 25, 2013 tBeurt stated that it
had received the report from Isaac Ray and had revieweldlit.

At the first plea colloquy th€ourt questioned Wilson to establish her competency and
acknowledged the record that the report founddoenpetent. (R. 86 at 9:15-17, 12:24-13:13.)
At the second plea colloquy the Court again tjaeed Wilson to establish her competency and
extensively went through her medl history. (R. 88 at 3:16-125.) The Court referenced the
report’s conclusion that Wilson was competent &mdttrial and aid in her defense, and both the
Government and Gutierrez confirmed that Wilson was competent to enteol theontendere
plea. (d. at 5:3-5, 13:14-22.) Furthermore, the Qaattests to havingeceived and reviewed
the report, and notes that the failure to fileit the docket was nothing more than a clerical
oversight. In sum, the record is full of referent@she evaluation, its results, and the fact that it
was submitted to the Court, and devoid of angport for Wilson’s contention that the Court did

not receive the evaluation. céordingly, Wilson does not satisfy the performance prong of

2 The report was submitted to the Court but not filed on thkedalue to a clerical error. The Court now directs the
clerk to file the report on the docket under seal. Thert's courtroom deputy will provide the report to be filed.



Strickland because there is no evidence that Gutiesrperformance was deficient by failing to

file the psychological report; in fact, the redosupports the conclusion that the doctor who
performed the evaluation providedatthe Court per the Court’s order. Wilson fails to establish
either prong of the Strickland analysis because all parties received, reviewed, and utilized the
report and therefore her counses not deficient in his performance; and no prejudice resulted
because all parties used the report.

At the November 25, 2013 status hearing &uéiz asked the Cound allow a forensic
expert in the field of pharmacology to evaludt@son in order to allow him to object to the
competency finding. (R. 43, 44.) Gutierrez stateddhaiport from this expert would be helpful
in determining Wilson’s competency given theagtity, nature, and conmation of medications
Wilson had been taking on a daily basis. Aftefie®ing the forensic expes report, Gutierrez
told the Court at a status hearing on April 3, 204 ke was not going to submit it to the Court.
(R. 55.) To the extent that Wilson claims ti@atitierrez’s failure to provide the Court the
pharmacological report constituted ineffectimssistance of counsehothing in the record
suggests that the report was betiafito petitioner and that his decision to not present this report
to the Court was anything other than a strategic decision after reviewing it. In order to prevalil,
Wilson would need to assert that but-for @utz’'s allegedly defieint conduct, there is a
reasonable probability that Wilson would have insisted on going to @&l Warren, 712 F.3d
at 1101 (citingHill, 474 U.S. at 59). Wilson merely ptsnout that the second evaluation was
not submitted to the Court withoakplaining the contents of the evaluation, how its submission
to the Court would have chged her decision to plealo contendere, or any hint of how this
decision prejudiced herSee id. Contrary to Wilson’s allegatioof ineffective assistance of

counsel, the record reflects Gutierrez’s diligemceepresenting Wilson: he clearly reviewed the



first report, considered whether it reflecte@ hmpression of Wilson, ehtified another expert
who could speak to Wilson’s mental conalitj asked the Court foleave to obtain the
pharmacological report from that expert, analyzed that report, and decided that filing it with the
Court would not aid in Wilson’s defense. Therefoto the extent that Wilson refers to this
second expert evaluation in arguing that Gutierrez’'s representation violated her Sixth
Amendment rights, there is noidence in the record to show deficiency or prejudice
United Satesv. Taylor, 569 F.3d 742, 748 (7th Cir. 2009).

B. Failureto Provide Defendant Discovery

Second, Wilson asserts that Gutierrez’s espntation violated her Sixth Amendment
rights because he failed to provide Wilson disary that she had requested. The Government
responds that this claim similarly fails beca@Ggierrez showed Wilson the requisite evidence.
At the first plea colloquy on Adrk8, 2014, Wilson stated, “[w]elle went over the evidence on
some of the stuff. | got it in here. And I tdhim that | didn’t understad some of the evidence
that was there.” (R. 86 at 10:24-11:1). Theu@ told Wilson: “you have already pointed out
that you are challenging whetherrmut you are a person picturadthin a photograph of one of
the bank robberies . . . so it's - - it doesn’t solikel we're where we need to be this morning.”
(Id. at 14:4-7) The Court then asked Gugerif he had gone through both robberies with
Wilson, to which he responded that he haldl. 4t 15:8-9.) In ordeto ensure that Wilson had
sufficient time to review the evidence wiGutierrez—including the phographs that Wilson
took issue with—and felt well enough to chartger plea considering that Wilson reported
having low blood sugar ateffirst change of plea hearingetourt took a recess and continued
the plea colloquy on June 18, 2014, thereby giving Wilson and her attorney several weeks to

review the materials. (R. 18.) At the sed hearing the Government walked Wilson through



the facts they would establish for each count\afiildon pled “no contest” to each count. (R. 88
at 25:5; 26:21.) The Court alstated, “Mr. Gutieez, you have been wang with [Wilson] for

the last few months | know.” Id. at 13:15-16.) In short, theecord reflects that Gutierrez
provided Wilson with the discovery and explairietb her, and is devoid of any evidence that
Wilson was deprived of the opportunity to revigwvith him. Nor does Wilson’s one sentence
argument include any support for the propositibat Gutierrez did nogo over the discovery
with her. There is no evidence to supporttiGutierrez failed to dep her “informed of
important developments in the course o€ tprosecution” such that his performance was
deficient. Srrickland, 466 U.S. at 688see also Warren, 712 F.3d at 1101;see, e.g., Hinton v.
United Sates, No. 15 C 0752, 2015 WL943261 at *3 (N.D. Ill Apl 29, 2015) (recognizing
that a defendant does not have a constitutional t@gdtscovery materials). Instead, the record
reflects the Court takinggnificant steps to ensure that she Hagltime to review such evidence
with her attorney. Once again, there is no enad to support either deficient performance or
prejudice. Finally, the Court tes that the sentence imposed by the Court after hearing defense
counsel's sentencing arguments was signifigatower than the advisory guideline range
showing that no prentice resulted from coulsseérformance, but rather, a benefit.

CONCLUSION

For the reasons stated above, the Court dafNi&son’s motion to vacate, set aside, or

correct his sentence or convictionder 28 U.S.C. § 2255. (Dkt. No. 1.)

P e
Xirdirfia M. Kendall

UnitedStateistrict CourtJudge
Northern District of lllinois

Date: 8/11/2016



