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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHNDRAGUS, )
)
)
Plaintiff, )

) No.15C 9135
)

V. ) HonMarvin E. Aspen

)

RELIANCE STANDARD LIFE INSURANCE )
COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

MARVIN E. ASPEN, District Judge:

Presently before us are cross-motifarssummary judgment filed by Plaintiff John
Dragus and Defendant Relianstandard Life Insurance Compy (“Reliance”), as well as
Dragus’ motion to supplement the administrateeord. (Dkt. Nos. 33, 38, 52.) For the reasons
stated below, we deny Dragus’ motion for summary judgment and motion to supplement the

record, and grant Reliance’s crasstion for summary judgment.

BACKGROUND
Unless otherwise stated, the facts descrierdin are undisputed and culled from the
parties’ Local Rule 56.1 statements of fantl the Administrative Record (“AR”)SéeDef.’s.
Rule 56.1 Statement of Facts (Dkt. No. 48rginafterDef.’s SOF]; Pl.’s Rule 56.1 Statement

of Facts (Dkt. No. 40)HereinafterPl.’s SOF].) Beginning August 1, 2011, Dragus worked as a
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sales manager or “internet sales manafprSMG/McCormick Place (“SMG”) in its show
operations department. (Pl.’s SOF 11 10-11;’®800F 1 13.) According to SMG’ description,
show operations sales managers work “technical liaison” between various staff at
McCormick Place to “ensure customer network emernets needs are nieds well as help “to
provide internet and telecommauations services to exhibmand show management.”
(Pl.’s SOF {1 12-13.)

Dragus ceased working at SMG in early 2014 due to “complaints of chronic pain,
cognitive dysfunction and anxiety.(Def.'s SOF  14.) From March 3, 2014 through
June 1, 2014, Dragus “received short termhdigg benefits through a third party.”ld.)
Thereafter, Dragus sought “payment of long telieability benefits unek an employee welfare
benefit plan (‘Plan’) sponsorexhd maintained by [SMG] for its eligible employees, with long
term disability benefits funded by Reliance Skamd Life Insurance Company, pursuant to the
terms of Group Long Term Disabiligolicy No. LTD 113908 (‘Group Policy’).” 14. 1 1.)
“The Plan is governed by the Employment Retirement Income Security Act of 1974,
29 U.S.C. 8§ 100%kt seq(“ERISA”).” (Id. 1 2.) Reliance received &yus’s claim for long term

disability benefits on April 4, 2014.1d. T 15.)

I.  The Group Policy
The Group Policy provides that Reliance “willypa Monthly Benefit if an insured: (1) is
Totally Disabled as the result of a Sicknestury covered by this Policy; (2) Is under the

regular care of a Physician; (3) Has congadethe Elimination Period; and (4) Submits

! Reliance determined that Dragus stopped imgrin January 2, 2014, and so designated that as
the “date of loss” for the purpose of his long tefisability benefits claim. (Def.’s SOF | 6.)
Dragus states that his last day of work wafaat February 7, 2014. (Pl.’'s SOF  44.) In any
event, the date of loss for the purposes ofjDsabenefits claim is January 2, 2014. (AR at 35.)
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satisfactory proof of Twal Disability.” (Id. 1 9.) “Total Disabiliy” according to the Group
Policy means that “an Insured cannot perfdhe material duties of his/her Regular
Occupation.” [d. § 10.) “Regular Occupation’ meansetbccupation the Insed is routinely
performing when Total Disability begins. Wall look at the Insured’s occupation as it is
normally performed in the national economy, andthetunique duties performed for a specific

employer or in a specific locale.ld( 1 11.)

[I.  Dragus’ Medical Issues

Prior to Dragus’ current claim for long ternsdbility, he reported and suffered a variety
of health problems. On April 10, 2014, Draguspteted an initial teldpone interview as part
of his claims process, in which he reportedbbgan experience neck, shoulder, and arm pain
in 2005. (Pl.’'s SOF 11 17, 49.) Dragus’ pain worsened in 2008, after which he “underwent
multiple epidural steroid injections, cortisomjections, and physical therapy treatment
sessions.” Ifl. 1 16.) In February 2011, Dragus undeniva “three-level spinal fusion.”
(Id. 117.) While Dragus experienced some imvpment following his surgery, his pain again
worsened in early 2012Id( 1 18.) On May 9, 2012, Dr. Apiietzer diagnosed Dragus with
“left cubital tunnel syndrome arehrly sensory polyneuropathy.td() Dr. Fetzer “prescribed a
splint for Plaintiff's left elbow and, over the xteseveral months, performed two facet medial
branch block procedures,” as well asVsral trigger poininjections.” (d.) Dragus also
attended several physical therapy treatments) (

In February 2013, Dragus again receivedatipital nerve injectin” from Dr. Fetzer,
who also “prescribed a formal course of phystbarapy, . . . and renumended that Mr. Dragus

follow-up with a mental health provides address his ongoing depressiond. { 19.) In



March 2014, Dr. Kenneth Lofland, a clinical peptogist, “diagnosed Dragus with Generalized
Anxiety Disorder, Depressive Dister, and Pain Disorder.”ld.  20.) At an April 12, 2013
physical therapy appointment, Dragusported that he was unable to sit for two hours, unable to
stand or walk for more than 40 minutes, and Heafften has to leawork early or call in
[absent] due to his symptoms.”Id( § 21.) In an April 18, 2013 session with Dr. Lofland,
Dragus reported problemgth his memory. I¢. 1 20.)

On April 23, 2013, Dragus underwent a rhizotomy proceduce { 22.) A rhizotomy is
a “procedure in which nerve ends are targetetldmstroyed through the uskan electrified hot
probe in an attempt to deadin® sensory nerve to the facahjoand prevents the pain from
getting to the brain.” I¢. n.7.) At his next appointment with Dr. Fetzer, on May 23, 2013,
Dragus reported no improvementhis pain since the procedurdd.(f 23.) At that
appointment, Dr. Fetzer not&tagus had “limited cervical nge of motion,” found further
cervical injections were not wamed, and observed Dragus was “out of work for two weeks to
recover from his acute pain,..per his request.” (AR at 434-3gePl.’s SOF  23.) Dragus
underwent a cervical spine MRI on May 29, 2013, whieveal[ed] straightening of the normal
cervical lordosis, disc and facet disease, . . . mild to moderate foraminal narrowing, . . . severe
foraminal stenosis, . . . and shallow broad-based disc protrusion.” (Pl.’s SOF § 24.) Therafter,
Dragus requested time off from work becaushisfmedical condition,ral Dr. Fetzer completed
the appropriate paperwork require authorize his time off unddre Family and Medical Leave
Act (“FMLA”"). (AR at 380—-385;see alsd’l.’'s SOF { 24.) In support of Dragus’ FMLA leave,
Dr. Fetzer reported that “chranpositions [at] the computer inhibit proper posture which

accelerates [Dragus’] pain,” and that “high levelstress and long term improper postures flare



and accelerate [Dragus’] pain levels due to [his] underlying condition.” (AR at 388e&4jso
Pl.’s SOF 1 24.)

In July 2013, Dragus was examined by Dr. James Atchison, who admitted him into a pain
management program at the Rehabilitation Institute of Chicago. (Pl.’s SOF {{ 26—-27.) At the
time of his admission, Dragus complainedsiabbing, hot-burning, achg, and sharp pain,”
which was exacerbated by “looking down, prolothgéting, prolonged staling, and stress.”

(Id. 1 26;see alsAR at 655.) Dragus further repadt&psychological sgpnptoms including
depression, anxiety, apathy, feardamitability.” (Pl.’s SOF § 26.) On August 9, 2013 Dragus
was discharged from the pain management program, and “was noted as showing improvement
with tolerance for prolonged bimanual activstieequiring reaching, carrying, and dexterity with
understanding and applicatione@igonomic modifications aadaptions to promote activity
tolerances, tolerance for lifting, bend, and pushing up to 30 pounds!d.(T 28.)

Dragus was examined by a neurologist, Dr. Aggarwal, on October 8, 2019%.3(.)

Dragus reported “impairments in short-termmaey since the previous spring, forgetfulness,
irritability, poor concenttion, and that he was making mistakes at world”) (Dr. Aggarwal
“opined that Plaintiff's cognitive symptoms may dbge to chronic pain, systemic factors, mood
disturbance, or an early brailegenerative process requirirdglaion diagnostic testing.”Id.)

In November 2013, Dragus reported to Dr. bafil, his psychologisthat he was having
continued memory problemsld({ 33.)

At a follow-up appointment with Dr. dges Atchison on February 14, 2014, Dragus
reported that his pain was significantly woraed that he did not bele he could continue
working at SMG in his position.Id. T 34.) Dr. Atchison expressé¢o Dragus that, in his

opinion, “he is not able to continue in his @nt position,” because it “physically requires static



work and positioning of his neck and shoulders which is one of the most difficult things for him
to do with his current pain problems.ld) On March 26, 2014, Dr. Atchison submitted a
physician’s statement “detailing fBgus’] long-standing symptonasid stating that Mr. Dragus
‘can perform [only] withsignificant modifications physically’ and ‘must limit static

positioning.” (d. 1 35 (citing AR at 253) (adtation in original).)

Dragus saw Dr. Francis Keating, a gagtrist, for the first time on March 29, 2014.
(Id. § 36.) Dr. Keating statatiere was likely a “strong psycloglical component associated
with [Mr. Dragus’] anxiety.” [d.). Dr. Keating recommendeDragus “taper his Xanax
prescription to improve memory."ld)

After submitting his claim for long term disaty benefits to Reliance on April 4, 2014,
Dragus continued to seek medical treant. On May 28, 2014, Dragus “underwent
neuropsychological testing witbr. Christopher Stewart,” who “noted evidence that [his] pain
symptoms worsened during timefsstress, and reported théinecally significant distress,
characterized by anxiety and depression, was also observed{'38.) Dr. Aggarwal, the
neurologist who previously examined Dragu®ictober 2013, reviewdtie findings of Dragus’
neuropsychological examination, and stateat the examination “show[ed] cognition
impairfment] due to pain and emotional factors rather than underlying cognitive loss.”

(AR at 934-35see alsd?l.’s SOF 1 38.)

After he stopped working, Dragus notedngomild improvement in his condition through
June 21, 2014.1d. 1 39.) However, in August 2014, s reported increases in anxiety and
depression, as well as increased painis neck and left arm.ld. 19 39—40.) Dr. Alan Jones,
Dragus’ primary care physician, completetfunctional capacity evaluation” on

February 4, 2015.1d. 1 42). That evaluation noted “Dragus’ severe, episodic pain was



exacerbated by movement and prolahg#ting and resulted in hisability to sit, stand, or walk
for more than two hours per day.ld( Dr. Jones’ evaluation also stated that “pain prevents
sitting at computer.” (AR at 1138gePl.’s SOF 1 42.) Dr. Jones further noted Dragus’
“overwhelming’ spinal pain, iraddition to depression andxaety, resulted in ‘constant’
interference with Dragus’ abilityp attend and concentrate and that ‘stress causes period[s] of
forgetfulness, confusion, [and] poor recall.”1.(B SOF 1 42.) “Due to those symptoms, Dr.
Jones concluded that Dragus was incapablerédnmeing even low stress work and would likely

miss four or more days of work per monthldl.)

1. Reliance’s Denial of Benefits

Reliance received Dragus’ claim for longrntedisability benefits on April 4, 2014.
(Def.’s SOF § 15.) Attached the claim was an “Attending Phggn’s Statement” completed
by Dr. James Atchison on March 26, 201#.)( That statement “notedlagnoses of neck pain,
chronic left shoulder pain, myadcial pain, decreased rangaevadtion and anxiety, resulting in
symptoms of neck pain and shoulderspdecreased range of motion and decreased
concentration.” Ifl. 1 16.) Dr. Atchison further “opinkthat Plaintiff wa restricted to
alternately 3-5 hours of sittingtanding, walking and driving agell as to lifthg 20 Ibs”; and
that Dragus “must limit static positioning.ld(  17; AR at 253.) Alsattached were “Medical
Progress Notes” completed by Dr. Atchison on Fetlyrad, 2014, stating in pithat Dragus “is
not able to continue in his cumeposition at work. He is in@osition that requires static work
and positioning of his neck and shoulders whicbnis of the most difficult things for him to do
with his current pain problems.” (AR at 2581 addition, Dr. Atchisois notes stated “that

ultimate determination of disability would bedeal on whether his [sic] job specific or if it



requires total disability pattern . . .. [IJn aysinion he certainly has some functional ability at
present.” [d. at 259.)

After receiving Dragus’ clan, Reliance determined, with the help of a Rehabilitation
Specialist, that Dragus’ occupati was best characterized as mbmation of the
Customer-Equipment Engineer and Telecomications Specialist positions provided by the
Department of Labor in the Dictionary of Qgational Titles (“DOT"). (Def.’s SOF { 23.) On
August 22, 2014, Reliance “refed [Dragus’] file to Professioh®isability Associates for dual
independent physician reviews to include awkston by physicians spekizd in psychiatry
and in occupational medicine.Id(  26.) Drs. Weisberg and Dahreviewed Dragus’s medical
records. Id. 1 28.) Dr. Weisberg concluded that Bua was capable of working in his position
with the following restrictions:

e Reaching at mid chest and aboveudders, occasionally (0-2.5 hrs)
e Lifting, carrying pushing and pulling 20 Ibs, occasionally (0-2.5), 10 Ibs frequently (2.5-
. 5R.Sar(‘:rhsi)ng at desk level and below, hamgilifingering, feeling, motor coordination and
finger and manual dexterity; constantly (>5.5 hrs)
(Id. 1 29.) Dr. Weisberg further stated that Dusid'self reported neck pain was not supported
by an MRI of the cervical spine, which showeal significant findings tesupport his continued
pain, and his prior fusion . . . was maited to be causing any difficulties.id({ 31.) Dragus’
records also “did not substantiate any eetempression or impingement,” according to
Dr. Weisberg. 1@d.) In sum, Dr. Weisberg concluded titxtagus “had the physical capability to
function at the light level of physicattivity for a full day of work.” Id. 1 33.)
Dr. Daniel found that Dragus’ medical reds supported diagnoses of “anxiety disorder,

unspecified, and pain disorder, associatét physical and psychological factors.ld.(] 34.)

However, Dr. Daniel concludetiat “neither diagnas affect [sic] Plaintiff’'s functional



capacity.” (d.) Furthermore, Dr. Daniel reviewecethesults of Dragus’ neuropsychological
examination and concluded that Dragus “did not have any significant cognitive deficit to the
degree it could impact hfsinctional capacity.” Ifl.  36.) Dr. Daniel ultimately “did not find
any indication in Plaintiff's medal records supportive of Plaifithot being able to continue
working in his current job beyond [January 2, 2014]d. { 39.)

After review of Drs. Weisberg and Darigeteports, Reliance denied Dragus’ claim for
long term disability on September 28, 2014. {f 42.) In its deml, Reliance stated:

[T]he available medical records and infation in your claim file do not support

a physical or mental condition that wasadével of severityvhich would have

rendered you unable to perform the maleduties of you Regular Occupation on

a full-time basis as of January 2, 20Eurther, while the information in your

claim file documents treatment for losganding chronic neck and shoulder pain

symptoms for years during a time when yaere able to work Full-time for your

Employer, it is expected that the dieal records would document an acute

change or significant deterioration in yqrysical or mentadtatus on or around

your work stoppage date of Janu@r2014, if your condition suddenly rendered

you unable to continue working your Regular Occupation.

(Id. 1 43))

Dragus “submitted a request for reconsideration to Reliance on March 6, 2015,” attaching
additional documentationld. 1 47.) On April 2, 2015, Reliae “contacted Network Medical
Review Company” for separate reviews by peledent physicians spelizd in occupational
medicine and psychiatry.”ld. 1 50.) Dr. Rater, a psychiattisind Dr. Freeman, an occupational
medicine specialist, reviewddtagus’ documents on appeald.({ 51, 55.) After review of
Dragus’ medical history, Dr. Rater concludedt, while Dragus “had a long standing and
chronic history of depressioma anxiety,” he did not havdirhitations or restrictions in
activities of daily living secondary @ mental health disorder.’ld( 11 52-53.) Dr. Rater also

concluded that Dragus’ “recordgd not identify mental statysroblems that are impacting his

ability to work or would impct his ability to work.” Id. 1 54.)



Dr. Freeman “identified Plaiift's primary diagnoses as cecal disc disease, status
post C-7 discectomy and fusion.ld( 55.) After review of Dagus’ medical records, Dr.
Freeman concluded that “Plaintiff's medical recodb not provide clinicadata to substantiate
the severity of Plaintiff’'s claimed complaints.id( 57.) Dr. Freeman thus found that Dragus
could work “8 hours per day and 5 days per weeklaght level on a consistent basis as of the
January 2, 2014 date of loss,” subject to the following restrictions:

Sitting up to 7 hours comtuously and 8 hours total pan 8-hour work day;

Standing and walking 4 hours continuously &8l hours total per an 8-hour workday;
Climbing unrestricted,;

Lifting and Carrying up to 50 pounds fafrce occasionally and up to 25 pounds
frequently;

Pushing and pulling up to 75 pounds occasionally;

e Turning head and extending neck only occasionally.

(Id. 19 57-58.)

Reliance provided Dragus with cop@sDrs. Freeman and Rater’s reports on
April 22, 2015, and allowed Dragus until May 29, 2015 to submit a respoliasé 62—64.)
Reliance received Dragus’ response on May2Pa5, forwarded it to Drs. Freeman and Rater
for review on June 8, 2015Id( 11 64-65.) Neither doctor@hged his conclusions after
reviewing Dragus’ responseld({ 65.)

On June 24, 2015, Reliance “requestdabar market survey from WorkSource
International, Inc., requestirigat it be clarified whethd?laintiff's regular occupation
previously identified by Reliance Standard—antination of Customer Equipment Engineer
and Telecommunications Specialistedld be performed within érestrictionsand limitations
identified by Dr. Freeman.”lq. 1 67.) The survey “identified 10 full time positions equivalent
to Plaintiff’'s regular ocupation,” several of which reported ttregt could perform that role with

the limitations set by Dr. Freemand.(11 70.) Several respondeatso indicated that the
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position required working more than eight roper day. (Pl.’s Resp. to Def.’s SOF
(Dkt. No. 47) 1 70.) Accordingly, Reliance forwlad those results to DFreeman, who “opined
that Plaintiff would have the ability to wlomore than 8 hours a day occasionally.”
(Def.’s SOF { 72.)

In response to the labor market survey, Dragus submitted a questionnaire completed by
Dr. Aggarwal, in which he statdds disagreement that Dragcsuld work longer than eight
hours per day, and that his “psychiatric symptamd pain limited [his] ability to work.”
(AR at 1383.) Reliance forwarded Dr. Aggarwaligoplemental questionnaire to both Drs. Rater
and Freeman. (Def.’s SOF § 73.) Dr. Freerimagponded that Dr. Aggarwal’s supplemental
answers to counsel’s letter qi@nnaire did not change msnd as Dr. Aggarwal did not
provide any further clinical ogxam findings in support of iassertions that could be
evaluated.” Id. 1 74.) Dr. Rater also “did not find Dhggarwal’s supplemental information
determinative because it included conclusionsftiiaised on Plaintiff's physical capabilities,
but then identified greater funeotial impact based on Plaintiff #eged emotionality at the time
of leaving work.” (d. 1 75.)

Reliance denied Dragus’ appeal on September 18, 20d.9] 16.) Dragus filed suit
pursuant to ERISA’s civil enforcemeptovision, 29 U.S.C. § 1132(a)(1)(B), on
October 15, 2015. Both parties moved for summary judgment on November 14, 2016.

(Dkt. Nos. 33, 38.)

LEGAL STANDARD
Summary judgment is approgie where “the movant shevwthat there is no genuine

dispute as to any material fact and the moisentitled to judgment as a matter of law.”
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Fed. R. Civ. P. 56(a). The movant bears the Imtiaden of “informing the district court of the
basis for its motion, and idefying those portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, togethign the affidavits, if any, which it believes
demonstrate the absence of a geaussue of material fact.Celotex Corp. v. Catrett,

477 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986) (inteunatations omitted). A genuine issue
for trial exists when “the evidence is such thatasonable jury coutéturn a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, Inely77 U.S. 242, 248, 106 S. Ct. 2505, 2510
(1986). “In reviewing cross-maitns for summary judgment, we view all facts and draw all
reasonable inferences in a light most favorabkaéoparty against whom the motion is made.”
Tate v. Long Term Disability Plan for Sailed Emps. of Champion Int’l Corp. # 506,

545 F.3d 555, 559 (7th Cir. 2008) (citation omitted);ogated on other grounds by

Hardt v. Reliance Standard Life Ins. C660 U.S. 242, 130 S. Ct. 2149 (2010).

ANALYSIS
I. ERISA Standard of Review

“Absent special circumstances such asifrar bad faith,” ERISA plans that vest the
administrator with discretionary authority construe the plantrms or determine
benefit eligibility are reviewed underetlarbitrary and capricious standard.”
Geiger v. Aetna Life Ins. Ca845 F.3d 357, 362 (7th Cir. 2017) (quotfdgmien v. Life
Ins. Co. of N. Am436 F.3d 805, 812 (7th Cir. 2006 Both Dragus and Reliance agree
that the Policy grants discretiary authority to the plan adnistrator, and so we review
Reliance’s decision to terminate Dragushetts under the arbitrary and capricious

standard. (Pl.’s Mem. ISO Mtn. for Summ(Dkt. No. 34) at 6; Def.’s Mem. ISO of
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Mtn. for Summ. J. (Dkt. No. 39) at 7-8.) Accingly, as long as it is “possible to offer a
reasoned explanation, based on the evidence,” for Reliance’s decision, that decision is not
arbitrary and capriciousSemien436 F.3d at 812 (internal quotation marks omitted)
(quotingTrombetta v. Cragin Fed. Bank for Savings Emp. Stock Ownership Plan
102 F.3d 1435, 1438 (7th Cir. 1996)). That is, we must “ensure only that a plan
administrator’s decision hasti@nal support in the record."Geiger, 845 F.3d at 362
(internal quotation marks omitted) (quotiBgwards v. Briggs & Stratton Ret. Pla639
F.3d 355, 360 (7th Cir. 2011)).
A. Conflict of Interest

Reliance is responsible for both detamimg whether Dragus is eligible for
benefits, and for paying those benefits ifiie Our deferential review must therefore
take that conflict of interest into accountevhdetermining whether Reliance’s denial of
long term disability benefits to Dragus was arbitrary and capriciSes. Metro Life
Ins. Co. v. Glenn554 U.S. 105, 114-15, 128 S. Ct. 2343, 2349-50 (2008). However,
“conflicts are but one factor among many thagwewing judge must take into account.”
Id. at 116, 128 S. Ct. at 2351. “[A] cdiet may carry more weight when the
‘circumstances suggest a higher likelihood thaffécted the benefits decisions’ . ... At
the same time, the conflict would carry legsight when the insurd¢ook active steps to

reduce potential bias and to promote accura®aybourne v. Cigna Life Ins. Co of N.Y.

20n February 2, 2017, Dragus moved to supplertenadministrative record with his favorable
decision by the social security administratig@kt. No. 52.) Because the arbitrary and
capricious standard of review applies, our revieWimited “to the information submitted to the
plan’s administrator.”Perlman v. Swiss Bank Corp. Comprehensive Disability Prot., Plan
195 F.3d 975, 982 (7th Cir. 1999). We thus dBrnggus’ motion to supplement the record.
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700 F.3d 1076, 1082 (7th Cir. 2012) (quot@kenn 544 U.S. at 117-18,
128 S. Ct. at 2351).

Here, Reliance effectively minimized any clictfof interest that existed based on its
dual role.ld. at 1082. For example, in its initial detenation of whether Dragus was entitled to
long-term disability benefits, Reliance religdlely on “independent medical reviews and
opinions.” (Def.’'s SOF { 28.) hbse independent medical reviesan turn, “relied on various
reports from [Dragus’] own physiciansGeiger v. Aetna Life Ins. CdNo. 15-cv-3791, 2016
WL 3459712, at *13 (N.D. Ill. June 24, 2018ff'd, 845 F.3d 357 (7th Cir. 2017). (AR at 974—
75, 983.) During Dragus’ appeal of its inittetermination, Reliance “contacted Network
Medical Review Company for seade reviews by independent phyaits.” (Def.’s SOF { 50.)
Because Reliance used only independent reveeared Plaintiff's own medical records, we find
it has “taken active steps reducegutial bias and to promote acaay,” such that we afford
minimal weight to the conflict of berest owing to its dual role$slenn 544 U.S. at 117,

128 S. Ct. at 2351.
B. Timeliness of Reliance’s Initial Determination

Dragus contends that Reliance’s “initiahich determination failed to adhere to the
timing guidelines prescribed by 29 C.F.R2550.503-1(f)(3),” which “the recently decided
Halo v. Yale Health Plamakes clear . . . should result in mspeutiny from the federal courts.”
(Pl’s Mem. at 15 (citingdalo v. Yale Health Plar819 F.3d 41, 56 (2d Cir. 2016).) Dragus
submitted his claim for long-term disability benefits to Reliance on April 2, 2014.

(Pl’s SOF { 14.) Reliance denied Dragtlaim on September 29, 20Mell after the 45-day

deadline. (Pl.’s SOF 1 57.) Reliance doesataitn it requested any deadline extension, as

14



allowed by § 2560.503-1(f)(3). Rather, Reliance asdhat “the time to render a determination
was tolled pursuant to 29 C.F.R. § 2560.5034).” (Def.’'s Resp(Dkt. No. 49.) at 11.)

We agree that Reliance’stial determination was untiaty. Section 2560.503-1(i)(4)
provides the period for making a benefit determamabn appeal to be tolled, but says nothing of
tolling the time period for initial determination§siven Reliance’s failure to render a timely
initial determination in violation of 29 C.F.B.2560.503-1(f)(3), Dragus was “entitled to pursue
any available remedies under section 502(a) efitt on the basis th#te plan has failed to
provide a reasonable claims pealure that would yield a de@si on the merits on the claim.”

29 C.F.R. § 2560.503-1(I)(1).

As Dragus points out, a suit filed purstito 8 2560.503—-1(1)(1) may require a less
deferential standard of revieveee, e.g. HalB19 F.3d at 52-56However, instead of filing
suit in federal court after Reliance failed to make a timely initial determination on his claim,
Dragus waited for Reliance to make both an initial determination and a determination on appeal.
Dragus therefore “has waived [his] chance to t@theantage of a more feeential standard of
review.” Jacobson v. SLM Corp. Welfare Ben Rlaln. 108 C 0267, 2009 WL 2841086, at *5
(S.D. Ind. Sept. 1, 20099ee Wilson v. Aetna Life Ins. Chlo. 8:15 C 752, 2016 WL 5717370,
at *9 (S.D.N.Y. Sept. 30, 2016) (finding that altigh the plan failed to timely issue a decision
on her claimHalo did not require theaurt review the plan’denial of benefitsle novabecause
the plaintiff failed to bring heclaim “prior to receiving the advge decision” and thus “waived
her ability to take advantage of 29 C.F.R. 8 560.5082)(). We thereforadecline to scrutinize
Reliance’s determination to a greater extent thahrequired by the bitrary and capricious

standard of review.
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II.  Reliance’s Denial of Benefits
A. Initial Denial of Benefits

Dragus first argues that Retiee’s denial of his long-termisability benefits was
arbitrary and capricious becausé&cherry-picked” medical evience that “[was] alleged to
support his capability to work while ignorit@rge swaths of evidence corroborating [his]
complaints.” (Pl.’'s Mem. at 6—-7.) Specificalhe argues that the “two file reports obtained at
the initial decision level we deeply flawed.” Ifl. at 7.) Reliance argues it reasonably relied on
the medical opinions of independehysicians, who “explainedédh opinions by references to
Plaintiff’'s medical records,” and d@lh there is “paucity of reliable objective evidence in Plaintiff's
medical records in support of [his] contemtithat he was prevented from performing the
material and substantial dutiesho$ regular occupatiorsuch that its denial of benefits was not
arbitrary and capricious. (Def.’'s Mem. at 13-14.)

Dr. Weisberg’s report, Dragus argues,a@lon a cervical spine MRwhich he claimed
“showed no evidence of nerve impingement anpeession,” and from which he “implausibly
opined that the severe abnormalities revealed oNRifile that demonstrated spinal stenosis
and facet disc disease were not ‘significant findiiigd?l.’'s Mem. at 7.) Dragus further states
that Dr. Weisberg “called into question [hisgdibility because his ‘physical exams seemed to

vary as to what side he had more difficulty foratmn, left or right.” (Pl's Mem. at 7.) Dragus
contends “Dr. Weisberg offered no other statemenssipport of his rejection of Dragus’ severe
pain complaints and further failed to respaacny other finding in the record.’Id()

First, nothing in Dr. Weisberg'seport indicates that he “elry picked” medical evidence

or ignored evidence that corrobaatDragus’ claims. In hispert, Dr. Weisberg states he

reviewed medical documents from at least @&rses in preparing his report. (AR at 974-75.)
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He considered, for example, Dragus’ previepsal fusion surgery in 2011; examinations by
Drs. Fetzer, Atchison, and Aggeall; Dragus’ examinatioby Dr. Stewart, a clinical
psychologist; his brain MRI, conducted Octothé, 2013, which revealed “mild chronic small
vessel ischemic changes in the cerebralevimatter”; and his cervical spine MRI conduct
May 29, 2013, which showed “[m]ultilevel degenerative changes” and “[s]evere foraminal
narrowing.” (AR at 974-81.)

Dr. Weisberg'’s report further statdst the cervical spine MRI conducted on
May 23, 2013 “did not show any nerve impingerer compression . ... Thus from a
physical/structural point ofiew there were no significant finys to totally incapacitate the
insured for the period of concern(AR at 979.) Dr. Weisberg also concluded more generally
that the “MRI of the cervical spe showed no significant findings support his continued pain,”
and that the “EMG/NCS studiegere essentially normal.”ld.) While Dragus argues
Dr. Weisberg’s conclusion is “implausible” atite report is “deeply flawed,” he provides no
explanation or citation to thecord to support such a finding. (Pl.’s Mem. at 7.)

Dragus also disputes the fimdis of Dr. Daniel, stating thaDr. Daniel’s psychiatric
review is complete [sic] conclusory—agaitts¢ findings of the actual neuropsychologist and
without any understanding of the nature of Dragus’ positiosjrhply concluded that the
neuropsychological report andygsiatric records fail to show any evidence of ‘significant
cognitive deficit to the degree it coultpact his functional capacity.”ld.) Dragus again fails
to point to any particular facts the record , and it is theretounclear how Dr. Daniel’s report
is “against the findings of thectual neuropsychologist.ld)) Presumably, Dragus is referring
to the findings of Dr. Christopher Stewastho conducted a neuropsychological examination on

May 28, 2014. (Pl.’'s SOF { 38; Def.’s SOF { 28, 939-42.) Contrary to Dragus’ assertion,
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Dr. Daniel’s report reflects #t he seriously considerdae findings of Dr. Stewart’s
neuropsychological examination. (AR at 988dfter reviewing the examination, Dr. Daniel
concluded that “Mr. Dragus did not have argngicant cognitive deficit to the degree it could
impact his functional capacity.”ld. at 988.) While Dragus argsi¢hat Dr. Stewart’s testing
showed his poor performance “correlate[d] te themory, attention, and concentration required
in order for Dragus to perform his occupatiofB!.’s Mem. at 9), Dr. Stewart’'s examination
results do not state that Dragus’ psychologicabdmon is such that he was unable to continue
working in his position at SMG, and in no weyplicitly contradict Dr. Daniel’s findings.

(AR at 939-42.)

In addition to his conclusions regarding theuropsychological examination, Dr. Daniels
also concluded, “a diagnosis of Major Depresddisorder is notigported by the available
clinical data because depression was not l@dgmninant clinical symptom”; a diagnosis of
Panic Disorder was similarly “not supported byeative clinical criteia”; and the “available
data supports the diagnosis of Anxiety Disordas’'well as “Pain Disorder Associated with
Physical and Psychological Factdr (AR at 987—-88.) With regard to the latter diagnoses,

Dr. Daniel stated that they “are usually maahethe history and subjective complaints.”
(Id. at 88.) Furthermore, Dr. Daaticoncluded that “these diagmssdid not and do not affect his

functional capacity.® (1d.)

% Dragus also argues that Reliance acted ariyjttz@cause it did not “compel[] Dragus to attend
a physical examination with a physician ofateosing.” (Pl.’'s Mem at 10-11.) However,
“obtaining an independent medical examinai®fan option, not awobligation,’” for plan
administrators.”Sperandeo v. Lorillard Tobacco Co., Iné60 F.3d 866, 876 n.9 (7th Cir. 2006)
(quotingWallace v. Reliance StandhLife Ins. Co, 318 F.3d 723, 724 (7th Cir. 2003)). Given
Reliance’s reasonable reliance ohest“specific reasons” for denyirigyagus claim, we find that
its decision not to examine Dragus does not reitslgienial decision arbitrary and capricious.
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Finally, although several of Dragus’ own physi@astated they did not believe Dragus
could continue working in even a low str¢als, (Pl.’'s SOF 11 34, 42-43), “ERISA does not
require plan administrators tocrd special deference to thempns of treating physicians.”
Mote v. Aetna Life Ins. Cb02 F.3d 601, 607 (7th Cir. 2007)té&tion omitted). That is,
Reliance did not act arbdrily by relying on the medical repoté the independent physicians it
employed in the benefit determination procesgpmmsed to Dragus’ own doctors. To be sure,
Reliance must have taken seriously tontentions of Dragus’ doctorSee, e.g.,

Alvarado v. Aetna Life Ins. GdNo. 14 CV 4717, 2016 WL6¥8305, at *7 (N.D. Ill.
Sept. 6, 2016) (“Defendant acted unreasonablsef®cting the opinions divo of Plaintiff's
treating physicians in favor of [a reviewing doctor’s] opinion, . . . [which] appears to have
unduly emphasized the lack abjective evidence of Plaifiits disability, ignored strong
evidence of her subjective pain, and reachednelusion about her ability to perform highly
demanding work without identified factual suppQrtHere, however, Reliance used multiple
independent reviewing doctors who seriousinsidered the evidence presenting by a large
number of Dragus’ medical rexts and, relying on those repgmrReliance gave “specific
reasons” for its denial of benefittd. at 606. Accordingly, we find that Reliance’s denial of
Dragus’ claim for long term disability befits was not arbitrarand capricious.

B. Dragus’ Appeal

Dragus next argues that Reliance’s decisiompioold its denial of long term disability
benefits on appeal was arbitrary and captisj because the independent physicians who
prepared reports during Dragappeal “also relied upon chg-picked or out-of-context
statements to reach a conclusion divorced framréicord as a whole.” (Pl.’s Mem at 7.) Dr.

Freeman prepared a report concerning Dragiugsical condition. Contrary to Dragus’
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contention, Dr. Freeman'’s reportosts that he considered the nedat medical data. He reports
having reviewed records from 23 different sosrcéAR at 1202.) He provided a detailed
medical history, including the cervical spibdRI, brain MRI, lower extremity EMG, and
neuropsychological evaluation, all of whichagus places great emphasis on. (AR at 1203-05;
see alsd’l.’s Mem. at 9.) After review of the medl records, Dr. Freeman stated that “[fjrom
an occupational medicine standpoint, the printhagnoses included cervicdisc disease, status
post C5-7 discectomy and fusion on 02/07/1(AR at 1206.) Dr. Freeman’s discussion
includes extensive references to Dragus’ brain M physical therapy notes, multiple physical
examinations by his doctors and psychologist,neuropsychologicalvaluation, and the EMG

of the lower extremities.Id. at 1206-10.) Dr. Freeman conclddafter review, that “there was
no significant clinical data provided to esiabl[the] severity of [Bagus’] complaints.”

(Id. at 1206.) While Dragus may not agree with conclusions Dr. Freeman drew from his
medical history review—namely, that Dragus iseao work full-time at a light work level—the
administrative record supports the determinatiwt Dr. Freeman did not “cherry pick” medical
evidence to form the basof that conclusion.

Dragus further argues thBt. Rater’s psychiatric reviewas “equally unhelpful” and
ignored objective evidencdPl.’s Mem at 8.) In fact, thedministrative record shows that Dr.
Rater performed a thorough review of Dragusdical history, upon which he based his
conclusion that Dragus’ mentabsiis problems did not prohibit him from working full time. For
example, Dr. Rater reviewed Dragus’ medical rdsdrom 23 different sources, from which he
generated a thorough medical history summ#&AR at 1192-95.) Dr. Rater concluded that
Dragus’ records supported diagnoses of “low-grade depression and arxigthat “[t]here

[was] not evidence via mental status exams or reports of functiahing that would impact his
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work capacity.” [d. at 1199-1200.) Dr. Rater’s answersi® questions considered Dragus’
examinations by Dr. Lofland, a psychologist, Beating’s psychiata evaluation, and Dr.
Stewart’s neuropsychological examinatigAR at 1196-97.) With regard to the
neuropsychological examination, Dr. Rater'sicosions considered that Dragus’ cognition
problems were “secondary to his physical condigbpain as well as associated anxiety,” which
is what one of Dragus’ own physician’s cortdd after reviewing the examination resfits.
(AR at 934-35, 1197.) Accordingly, we find tHeliance’s decision tophold the denial of
Dragus’ long-term benefits on appealsyaot arbitrary and capricious.
C. Doctor Specialties

Dragus also argues thaeliance violated 29 C.F.R. § 2560.530-1(h)(3)(iii), which
requires that, “in deciding an aggd of any adverse benefit deteémation that is based in whole
or in part on a medical judgment, . . . the apgede named fiduciary shall consult with a health
care professional who has appropriate trainingexperience in the field of medicine involved
in the medical judgment.” (Pl.’s Mem. at 1&Reliance violated that regulation, Dragus
contends, by “specifically choos[ing] physiciamih certification in Ocupation, Internal, or
Preventative medicine to revighis] physical symptoms.”Id.) Reliance should have “chosen
a physician with experience or trainingsomeaspect of his impairment, whether it be
neurology, orthopedic surgery, pain management.”ld.) Dragus also argues that Reliance’s
“failure to have a neuropsycluglist review the neuropsychologigabport again fails to adhere
to the requirements of § 2560.503—1(h)(3)(iii)Id.Y

First, Reliance’s decision to employ internal and occupational medicine specialists to

review the medical recordslaéing to Dragus’ physical syptoms was not arbitrary and

* Contrary to Dragus’ ass@h otherwise, none of his treating doctors found that his
neuropsychological examinatioavealed “disabling symptoms(Pl.’s Resp. at 6-7.)

21



capricious. Dragus relies @respo v. Unim Life Ins. Co. of Amvhich found that a plan
administrator acted arbitrarily by denying the plaintiff’'s claim based on medical reviews that
disputed her diagnoses of fibromyalgia, etteough the plaintiff's treating doctors had
diagnosed her with fibromyalgia, the reviewing doctors never examined her or contacted her
treating doctors, and the reviewjidoctors lacked the appropaahedical specialty to dispute

the fiboromyalgia diagnosis. 294 Rugp. 2d 980, 987-89, 995 (N.D. Ill. 2003). Unlike in
Crespq Reliance’s independent revigy physicians did not concludleat Dragus was capable
of performing his occupation bygputing the diagnoses of higating doctors. Rather, the
“medical judgment” on which Reli@e’s denial of benefits reste@cas whether or not, given the
extensive medical records provided by Dragusyas unable to perform in his occupation.

Drs. Weisberg and Freeman, the occupatioredicine specialists who reviewed Dragus’
medical records, did not dispute the generafjdoses of his treatirdpctors. Rather, after
reviewing their records, Reliaes reviewing doctors simply stagreed with their judgment
regarding whether Dragus’ physisimptoms were such that beuld no long perform in his
occupation.See Salomaa v. Honda Long Term Disability PB42 F. Supp. 2d 1068, 1077
(C.D. Cal. 2008) (“A plan administrator doest act improperly by distinguishing between a
medical condition and the extenttbe disability resulting from that condition.”). As Reliance
points out, occupational mediciff®@cuses on the health of wagks, including the ability to
perform work . . . . Practitioners in this field address the promotion of health in the work place,
and the prevention and management of occopatiand environmental injury, iliness, and
disability. American Board of Preventiiedicine, Board Certification Requirements,

available at https://www.#abpm.org/certification.cfm(Def.’s Resp. at 12.) Drs. Weisberg and
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Freeman were thus well qualifi¢o review Dragus’ medicaécords and determine whether his
physical symptoms prevented himrrgerforming in his occupation.

Second, the independent physicians whoenseid Dragus’ medical records concerning
his mental status problems were well quadifto do so. Dr. Daniel reviewed Dragus’
psychological and psychiatriceitment records, includingemeuropsychological examination
administered by Dr. Stewart. (AR at 982-89f.B36SOF 11 34, 36.) Dr. Daniel has extensive
training in neurology, psychologynd psychiatry. (AR at 95%gee alsdef.’s SOF { 28.) He is
a diplomate of the American Board of Psychyjand Neurology, has a diploma in psychological
medicine, and completed post-doctoral trainingsgchiatry and neurology, as well as in adult
general psychiatry.lq.) On appeal of Reliance’s initidenial of benefits, Dr. Rater also
reviewed Dragus’ psychological treatment records, inclutliegheuropsychological
examination. (AR at 1191-1200.) Dr. Rateboard certified psychiatristSée idat 1200.)
Without explanation, Dragus claintisat Drs. Daniel and Raterere unqualified to review the
neuropsychological examination, though botbacgalize in psychology and psychiatry.
Accordingly, we find Reliance’s choice of spetstd does not render their claims determination
arbitrary and capricious.

D. Dragus’ Occupation

Dragus argues that Reliance failed to prop&levelop any cleaunderstanding of [his]
occupation, . . . [which] evidences an arbitramg aapricious decision.” (Pl.’'s Mem. at 12.)
The parties agree that, accordinghe terms of the policy, Dragus is disabled if he “cannot
perform the material duties of [his] Regular Ogation.” (Def. SOF T 1,(Pl.’'s Mem. at 11.)
“Regular Occupation’ means the occupation lieured is routinelyperforming when Total

Disability begins.” (Def.’s SOF { 11.) €lpolicy further dictates Reliance “will look at
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[Dragus’] occupation as it is normally performed in the national economy, and not the unique
duties performed for a specific employer or in a specific localel.) To determine Dragus’
“Regular Occupation,” Reliance utilized the Dictary of Occupation Titles. Based on SMG’s
description of Dragus’ positioleliance determined Dragu®egular Occupation” was a
combination a Customer-Equipment Engingesition and Telecommunications Specialist
position, as set out in the DOT. (Def.’s SOE4) “The position of Customer-Equipment
Engineer is a light duty positiaand the position of Telecommunizans Specialist is sedentary
in nature.” (d.)

Dragus first argues th&eliance’s definition of hiSRegular Occupation” is
“nonsensical” because, “in response t@itg labor market survey, which focused on
convention-venue employers across the countrg utilize individualgerforming the same
duties as Dragus, every respondent reportedhiegbosition requires at least a medium-duty
level of work along with the ability to work overght hours a day.” (Pl.'s Mem. at 12; Pl.’s
Resp. at 2 (“[T]he market research study inarguably showed that the physical requirements of
Dragus’ job were far and beyontbise of ‘light duty’ work.”).) Dragus provides no citation for
his claim that every respondent stated thabb@ipation requires at least a medium-duty level
of work, and the administrative record does, on its face, support that conclusion.
(AR at 1341-46.) Each patrticipantthe survey was asked first whether it offered an occupation
that was a combination of the Customer-pauent Engineer positicaind Telecommunications
Specialist position, as set forth in the DOT.R(At 1341.) Each participant was then asked
whether an individual subject tbe same labor restrictions Bsagus, as determined by Dr.
Freeman, could perform that positiond.] Dragus’ restrictions agetermined by Dr. Freeman

simply happen to match those often associatititl a “medium-duty” position. (AR at 1209.)
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Furthermore, Reliance admits that the laborkeiasurvey revealetihat Dragus’ “Regular
Occupation” requires him to occasionally wanlore than eight hours per day. (Def.’s
SOF 1 70.) Reliance promptly sought an adiden report from Dr. Freeman, who determined
that Dragus would have the ability to warlore than eight hours per day. (AR at 1349-50.)
Second, Dragus argues Reliance failed aperly consider th&cognitive demands” of
his jobs, especially considering he performeddhsat “one of the largest convention centers in
America.” (Pl.’s Mem. at 13.) Dragus ha®vided no support for hsrgument that Reliance
failed to properly consider the “cognitive demandshis job, or why it should have done so in
the first place. In any event, two independamsicians concluded thBrragus’ mental status
problems did not prohibit him from working ms occupation, and none of his previous
psychologists or psychiatrssteported otherwise S€eAR at 359-61, 521-24, 939-42.) Dragus
also fails to demonstrate why, contrary to Badicy’s language that “&yular Occupation” does
not encompass the “unique duties performedfspecific employer or in a specific locale,”
Reliance ought to have given s@aveight to where Dragus woekl. (Def.’s SOF { 11.) Most
importantly, Dragus has advanced no argurasrib why Reliance’s llization of the DOT
positions to determine his occupation, “as it is normally performed in the national economy,”
renders its determination arbitrary and capriciold.) (As Reliance argues, use of the DOT to
determine a “Regular Occupation” provides Ghjectively reasonable job description for
assessment of disability in ERAS®ase[s]” in cases where the Policy states that a claimant’s
“Regular Occupation” is based on how the jotnigrmally performed in the national economy.”
Myers v. Life Ins. Co. of North AniNo. 07-CV-6197, 2009 WL 742718, at *15-16 (N.D. III.
March 19, 2009). (Def.'s Mem. at 10-11.) Acdagly, we find that RBance’s determination

of Dragus’ “Regular Occupation” does not renideidenial of benefitarbitrary and capricious.
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CONCLUSION
For the foregoing reasons, we deny Dragustion for summary judgment and motion to
supplement the administrative record, and gRaliance’s cross-motion for summary judgment.

All matters having been resolved, thiseasterminated. It is so ordered.

2 4%4*_

Marvin E Aspen
UnitedStateistrict Judge

Dated: March 29, 2017
Chicago/llinois
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