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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL NATIONAL MORTGAGE )
ASSOCIATION; FEDERAL HOME LOAN )
MORTGAGE CORPORATION; FEDERAL )
HOUSING FINANCE AGENCY in its )
capacity as an agency of tregléral government
and in its capacity as Conservator of Fannie )
Mae and Freddie Mac; AMY WETTERSTEN)
RAMA GROUP INTERNATIONAL, INC.; )
ANGEL RAMOS; BARBARA RAMOS; and )
VEERAL PATEL, )

Plaintiffs,
No. 15 C 9150

V.

CITY OF CHICAGO; CHICAGO
DEPARTMENT OF FINANCE; CITY OF
CHICAGO DEPARTMENT OF
ADMINISTRATIVE HEARINGS; RAHM
EMANUEL, in his official capacity as Mayor )
of the City of Chicago; DANIEL WIDAWSKY)
in his official capacity as Comptrell of the )
City of Chicago; and PATRICIA )
JACKOWIAC, in her official capacity as )
Director of the City of Chicago Department of
Administrative Hearings )

)
Defendars. )

)
)
))
) JudgeSara L. Ellis
)
)
)
)

OPINION AND ORDER

Plaintiffs Federal National Mortgage Associat({®Rannie”) andFederal Home Loan
Mortgage Corporatio ( “Freddie”}—supervised and regulated Biaintiff Federal Housing
Finance Agency (“FHFA3—(collectively the FederalPlaintiffs”) sellhomes owned by Fannie
and Freddie to private buyers, includingiftidfs Amy WetterstenRama Group International,
Inc., Angel Ramos, Barbara Ramos, and Veeral Reatdlectively the “Buyer Plaintiffs”)

DefendanCity of Chicago (the “City”faxes these sal@gth a “Transfer Tax” that the Chicago
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Department of Finance (the “Department of Finanaef)oses and collectlaintiffs allege

that Congress exempted Fannie, Freddie FigA from all taxation exceptfor real property
taxes,andtheyseek injunctive and declaratamlief in the form of a rulinghatthe City cannot
impose thelransfer Tax on transfers of Fannie and Freddie real estate, regafdidéssh party,
buyer or seller of the property, pays fransfer Tax Defendants Cityand its mayor, Rahm
Emanuelthe Department of Finan@nd its omptrolle, Daniel Widawsky, an€ity

Department of Administrative Hearingh¢ “Department of Administrative Hearingsédnd its
director, Patricia Jackowiganove to dismiss Plaintiffs’ clainfer lack of subject matter
jurisdiction and for failure to state a claim. Plaintiffsaddition to opposing Defendants’
motion,alsomove for summary judgment on their claims. Becaus&d¢deralPlaintiffs have
articulated a concrete injurgatisfying the standing requiremeatpursue their claimsand
because the Cothasjurisdiction wherFHFA brings suit, the Court denies Defendants’ motion
to dismiss for lack of subjeatatterjurisdiction. Becausd-annie’s, Freddie’s, and FHFA'’s
statutory tax exempti@apply to thexcise taxes on real property saleslving Federal
Plaintiffs andbecausét would frustrate the purpose of the tax exemptionallow the City to
requirebuyers of Fannie and Freddie properties to pay the Transfer Tax, the Couthéintihe
tax exemption applyto and preempt the Transfer Tax as a matter of laws,Tthe Court dees
Defendants’ motion to dismiss agdantsPlaintiffs’ motion for summary judgment as to the
Federal Plaintiffand their request for declaratory reli@he Court defers ruling on the motion
for summary judgment as to the Buyer Plaintifsweverpecausehey have not fully addressed

whether a declaratory judgment and reveo$#ihe tax assessments is procedurally proper.



BACK GROUND"

Fannie and Freddie a@&overnmenichartered private corporations tasked with
establishing a secondary market for residential mortgages and proviamiliysto that market:
both entitiegorovide liquidity to the home mortgage markets by infusing cash to lenders, holding
mortgages, and selling homes that theguire after defaulind foreclosure.

Congress created Fannie in 19&& federal agengyroviding in Fannie’s chartertax
exemptionfrom state or local taxation, except real property taxation. In 1968, Fauaabk a
private corporation, but its function and charter did not change. Regarding the paytares of
Fannie’s taxexemptiorremained the same:

The corporation, including its franchise, capital, reserves, surplus,
mortgages or other security holdings, and income, shall be exempt
from all taxation now or hereait imposed by any State, territory,
possession, Commonwealth, or dependency of the United States,
or by the District of Columbia, or by any county, municipality, or
local taxing authority, except that any real property of the
corporation shall be subject to State, territorial, county, municipal,
or local taxation to the same extent as other real property is taxed.

12 U.S.C. § 17238)(2).
Congress created Freddie, a private corporation, after Fannie becameea privat
corporation an@nactech similar taxexemption:

The Corporation, including its franchise, activities, capital,
reserves, surplus, and income, shall be exempt from all taxation
now or hereafter imposed by any territory, dependency, or
possession of the United States or by any State, county,
muricipality, or local taxing authority, except that any real

property of the Corporation shall be subject to State, territorial,
county, municipal, or local taxation to the same extent according to
its value as other real property is taxed.

! The facts in the background section are taken from Plaintiffs’ Corhpladgithe exhibits attached

thereto The facts in the Complaint are materially identical to the facts presentieel Joint Statement of
Undisputed Material Facts (the “Joint Statatije Because the Court resolvesly legal issues raised in
Defendants’ motion to dismiss for failure to state a claim and Pigimhotion for summary judgment,

interpreting statutes, the Court does not rely on the facts presentedgartiego resolve those motions
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12 U.S.C. § 1453).
After observing the financial struggles for Fannie and Freddie resultngtfre 2008
economic downturnCongress created FHFA to serve as Fannie and Freddie’s regulatory, agenc
with the power to place Fannie and Freddie into conservatorship. Be¢aine their
conservator later in 2008, succeeding to all rights, titles, powersriaildges of each
corporation. Congress also provided FHFA vatiroad taxexemption
The Agency, including its franchise, its capital, reserves, and
surplus, and itsacome, shall be exempt from all taxation imposed
by any State, county, municipality, or local taxing authority, except
that any real property of the Agency shall be subject to State,
territorial, county, municipal, or local taxation to the same extent
acording to its value as other real property is taxed, except that,
notwithstanding the failure of any person to challenge an
assessment under State law of the value of such property, and the
tax thereon, shall be determined as of the period for which amch t
is imposed.

12 U.S.C. 8§ 4617(j)(2collectively, with88 1723a(c)(2) and 1452(e), the “Tax Exemption

Clauses”)

In the course of their operatiofsannie and Freddie purchase mortgages on real estate
located in Chicago. Mamgf these mortgagewerethe subject of foreclosure proceedings.
Foreclosures often result in Fannie and Freddie obtaining title and ownership airthaged
homes, and to mitigate their losses on their mortgage purchases, Fannie areldeletiose
homes to thirgaarty private buyers.

The Transfer Taxadopted in 1992 and amended in 2008 and 26tiksa $3.75 tax on
every $500.00 ofransfer pricewhichthe buyer of the regdropertymust payunless exemgthe
“Buyer Portion”), and a supplemental $1.50 tax on every $500.00 tfatsfer pricewhichthe

seller must paythe “Seller Portion”) unless the seller is exempt from paying the tax, in which

case the buyer must pay tBapplemental ax. City of Chicago Municipal Code § 3-33-030.



Theparties to the real estate sale pay the TransfebYaxrchasg tax stampsto be affixed on
the deed, assignment, or other instrument of trantfeg8 3-33-040.

The Buyer Plaintiffs purchased homes from Fannie in 2013, and in March 2015, they
received tax determination and assessments from the Department of Rivianb@dicated
that they owednoney forfailing to pay the Transfer Tax and penalties, including interest (the
“Tax Assessments”). The Buyer Plaintiffs protested the T&e#sments, whiche Department
of Administrative Hearingdeard The Administrative Law Judge (“ALJ”) assigned to all four
protests decided thatl of the Buyer Plaintiffs werkable for the tax assessmenthe Buyer
Plaintiffs then petitioned Jackowiac, the Director of the DepartmeAtafinistrative Hearings
to review the decisions, which she upheld. Plaintiffs allege that purchasers o&Rnexqshrties
and other Fannie propertigsChicago have received the same tax treatment from Defendants.
Defendants did naequirethe FederaPlaintiffs to pay any Transfer Tax or send them any tax
assessments.

LEGAL STANDARD

Defendants move to dismiss Plaintiffs’ claims under Rule 12(b)(1) and Rule@)2@®)(
motion to dismiss under Rule 12(b)(1) challenges the Gosubject matter jusdiction. Fed.R.
Civ. P. 12(b)(1).The party asserting jurisdictidras the burden of prootJnited Phosphorus,
Ltd. v. Angus Chem. G822 F.3d 942, 946 (7th Cir. 2008)erruled on other grounds by
Minn-Chem, Inc. v. Agrium, Inc683 F.3d 845 (7th Cir. 2012 he standard of review for a
Rule 12(b)(1) motion to dismiss depends on the purpose of the mafguax Digital, Inc. v.
Sears, Roebuck & Cb72 F.3d 440, 44344 (7th Cir. 2009 a defendant challenges the
sufficiency of the allegations regarding subject matter jurisdi¢ddacial challenge), th€ourt

must accept all welbleaded factual allegations as true and draw all reasonable inferences in the



plaintiff's favor. Seed.; United Phosphorus322 F.3d at 946. If, however, thefeledant denies
or controverts the truth of the jurisdictional allegati¢m$actual challengejhe Court may look
beyond the pleadings and view any competent mobmitted by the parties to determingié¢
plaintiff has established jurisdiction by eeponderance of the evidencgeeeApex Digital 572
F.3d at 443—-44Meridian Sec. Ins. Co. v. Sadowskd1 F.3d 536, 543 (7th Cir. 2006).

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the coinpiai
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaded facts in the plaintif’complaint and draws all reasonable inferenaes those fais in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the daf¢wdth fair notice of a
claim’s basis but must also Eeially plausible. Ashcioft v. Igbal 556 U.S. 662, 678, 129 S. Ct.
1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content thatllows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

In addition to opposing Defendants’ motion to dismiss, Plaintiffs move for summary
judgment. A party can file a motion for summary judgment at any time. Fedv.R2.G6(b);
In re KJK 414 B.R. 416, 424 (Bankr. N.D. Ill. 2009). Summary judgment obviates the need for
a trial where there is no genuine issue as to any material fact and the mowng eatitled to
judgment as a matter of lawkFed.R. Civ. P. 56.To determine whether a genuine issue of fact
exists, theCourt must pierce the pleadings and assess the proof as presented in depositions,

answers to interrogatories, admissions, and affidavits that are part ofdhe: feed.R. Civ. P.



56 & advisory committee’s notes. The party seeking summary judgment bearsidhbunien
of proving that no genuine issue of material &dsts Celotex Corp. v. Catretd77 U.S. 317,
323, 106 S. Ct. 2548, 91 Ed. 2d 265 (1986). In response, the non-moving party cannot rest on
mere pleadings alone but must use the evidentiary tools listed akdeatity specific material
facts that demonstrateggnuine issue for trialld. at 324;Insolia v. Philip Morris Inc, 216 F.3d
596, 598 (7th Cir. 2000). Although a bare contention that an issue of fact exists is insuéficient
create a factual disputBellaver v. Quanex Corp200 F.3d 485, 492 (7th Cir. 2000), the Court
must construe all facts in a light most favdeaio the non-moving party and draw all reasonable
inferences in thgparty’s favor. Anderson v. Liberty Lobby, Inel77 U.S. 242, 255, 106 S. Ct.
2505, 91 LEd. 2d 202 (1986).

ANALYSIS

Plaintiffs’ suit follows a nationwide challenge of state and mpaidiaxes on Fannie’s
and Freddie’s sales of homes to private partiePeldalb County v. Federal Housing Finance
Agency the Seventh Circuit determined “whether a state and its local subdivisiaen.levy a
tax on sales of real property by Fanklee . . . and Freddie MacDeKalb County741 F.3d
795, 797 (2013)lt held that states and municipalities could leet a tax orFannieandFreddie
for theirsales ofeal estaté¢o private purchaserdd. at 800-01.

There remains an opeguestion ofvhether states and municipalities caipose the
exempttax amounton the buyer (like the Buyer Plaintiffs) winéne seller is Fannie or Freddie.
Defendantdirst argue that the Court has no subject matter jurisdiction to decide this issue and
that, ifit does, the Court should dismiss the lawsuit because the Citgaainethe Buyer
Plaintiffs and other counterparties of Fannie and Freddie to pay Transfer d axedter of law.

Plaintiffs oppose the motion to dismiss and ask the Court to grantaymmgment to



Plaintiffs and declare¢hat the City cannampose the exempax transfer®n buyers ofannie
and Freddie held properties andéscindthe tax assessments on the Buyer Plaintiffs.
l. Jurisdiction
As a preliminary matter, Defendamt®ve todismiss Plaintiffs’ lawsuitor lack of
subject matter jurisdictigrarguing that Fannie, Freddie, dfidFA lack standing and that, in the
absence of a FedeRlaintiff with standing, the Buyer Plaintiffs’ claims are blocked by the Tax
Injunction Act (“TIA”), 28 U.S.C. § 1341.
A. Federal Plaintiff Standing
“[T]he core component of standing is an essential and unchanging part of tloe-case-
controversy requirement of Article Ill.Lujan v. Defenders of Wildlif&04 U.S. 555, 560, 112
S. Ct. 2130, 119 L. Ed. 2d 351 (1992)he “constitutional minimum” of standing has three
basiccomponents: (1) the plaintiff must have suffered an injn#fact, (2) that is fairly
traceable to the challenged conduct of the defendant, and (3) that is likely to beaédina
favorable judicial decisionSpokeo Inc. v. Robins- U.S.----, 136 S. Ct. 1540, 154394 L.
Ed. 2d 635 (2016).
Defendants argue that tRederal Plaintiffdhave not alleged an injuiig-fact because the
City does not assess theansfer Taxagains the Federal Plaintiffs A plaintiff must allege an
injury-in-fact that is both “concrete and particularizettd! (citation omitted).
For an injury to be “particularized,” it “must affect the plaintiff in a
personal and individual way.Particularzation is necessary to
establish injury in fact, but it is not sufficient. An injury in fact
must also be “concrete.”. . We have made it clear time and time
again that an injury in fact must be both concesté
particularized.A “concrete” injury musbe “de facto’; that is, it
must actually existWhen we have used the adjective “concrete,”
we have meant to convey the usual meaning of the téreal”

and not “abstract.” Concreteness, therefore, is quite different from
particularization.“Concreté is not, however, necessarily



synonymous with “tangible.” Although tangible injuries are

perhaps easier to recognize, we have confirmed in many of our

previous cases that intangible injuries can nevertheless be concrete.

In determining whether an intafdg harm constitutes injury in

fact, both history and the judgment of Congress play important

roles.
Id. at 154849 (internal citationgnd footnotesmitted). Regardless oivho paysthe Transfer
Tax, theFederal Plaintiffallege that thd@ransfer Taxthreaters to divert funds from [Fannie
and Freddie’s] congressionally mandated mission” and that the taxes “unjawitden [Fannie
and Freddie’s] operations by increasing the transaction cost for each tfabsfer 1 { 51
DeKalb County741 F.3d at 800 (taxes on sales are passed from the person who pays the tax to
the counterparty by “folding the tax into the price” of the transacfidPlaintiffs identify
several buyersf Fannie propertie®r whom theTransfer Taxhasbecome dudghe Buyer
Plaintiffs, and they allegéhatmany other buyers of both Fannie and Freddie propérdies
received the same tax treatmesseid.  49.

Defendants argue th&imon v. Eastern Kentuckyelfare Rights Orgnization 426 U.S.

26, 39-40, 96 S. Ct. 1917, 48 L. Ed. 2d 450 (1976) Vdacth v. Seldin422 U.S. 490, 504-08,
95 S. Ct. 2197, 45 L. Ed. 2d 343 (197@@monstrate that the Federal Plaintiffisk anyconcrete
injury because the Supreme Court held in those casesplaantiff must complain of a dict
harm, not a generalized concern of possible future imp&es.Simom26 U.S. at 40-42
(plaintiff organization did not have standing to challenge tax rjlisigbecause actions might
deter its goalplaintiff could not identify how the tax rulingustrated its goal of promoting

healthcare access where it did not allege that the ruling resulted in the dee&ltiuédre

access)Warth 422 U.S. at 506-07 (without identifying a specific housing development,

2 Plaintiffs alsoreferencestudies supporting their contention that an excise tax on real property

transfers increases the transaction costs of loans to home owners, regardl@spayfsithe excise tax.
SeeDoc. 32 at 19 n.8.



plaintiffs did not have standing to challenge zoning laws’ impact on construction afeddfer
housing). Unlike the litigants irthose casesvho lacked standing because they could not

identify the concrete impact of the challenged impediment, the Federal Pladsiftdy exactly

who is paying the transaction costre City mandates that every purchaser of a Fannie or

Freddie property must pay tieansfer Tax—andthe Federal Plaintiffthen identify how they
themselves are harmedhe tax indirectly can decrease the price that Fannie and Freddie receive
for property that is soldSee DeKalb County41 F.3d at 798 (noting that if Fannie or Freddie’s
counterparty pays the tax, it might reduce Fannie or Freddie’s sale price).

TheFederal Plaintiffallege that théransaction costs paid by therpaserdurdenthe
Federal Plaintiffsoperational mandates and missions. Doc. 1 { 58. Courtsabkmewledged
thatexcise taxes that result in higher costs can contravene the basic purpose oflg federal
chartered entitygven whenf the federally clartered entity is not the party who pays the tax.
Laurens Fed. Sav. & Loan Assv. S.C. Tax Comm1365 U.S. 517, 522, 81 S. Ct. 719, 5 L. Ed.
2d 749 (1961)DeKalb County741 F.3cat 797-98. The Seventh Circurecognizé in DeKalb
Countythat f Famie and Freddie net less money in real estate sales to dftboaels, then they
have less money to “pump] ] into the banking industry that could be used to make more such
loans.” DeKalb County 741 F.3d at 797Further,” Congress created Fannie and Fredd
‘establish secondary market facilities for residential mortgagegrovide stability in the
secondary market for residential mortgagasd to promote access to mortgage credit
throughout the Natiori.’ City of Spokane v. Fed. NlaMortg. Assn, 775 F.3d 1113, 1116 (9th
Cir. 2014) €iting 12 U.S.C. 8§ 1716 (regarding Fannie), and 8 1451 note (regarding Fredflie)). |
Fannie and Freddi@rehinderedn purchasing mortgages, thée primary lenders from whom

they purchase, who otherwise woulde®e liquidity from the Federal Plaintiffscannot lend to
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the potentiahomebuyershat the Federal Plaintiftsave a mandate to aid through greater access
to mortgagesSee Laurens365 U.S. at 522 (noting that because tax would increase the cost to
private savings and loan association for obtaining a loan from the FederalldamBank, the
tax would contrive Congress’s basic purpose for the Home Loan Bank and its tgtierem
which was providing loans as cheaply as poskible

Particular to Freddie, Defendants also argue thaCtmeplaintnamesonly buyers of
Fannie propertiegshe Buyer PlaintiffsthusFreddie has not alleged a live case or controversy
because there are no specifics about buyers of Freddie’s properties thayimansfer TaxBut
Plaintiffs allege that Defendants have collected the Transfer Tax from buye&eddie
propertiedy treating them the same as the Buyer Plaintiisc. 1 § 49. Plaintiffs do not need
a representative buyer plaintiff for Freddie in order to allege injury—ass#ied above,
Freddie’s transaction costs rise when purchasers of Freddie properties peansfer Taxand
Freddie’s ability to pursue its congressional mandate is therefore dintinidlnenane So¢ of
U.S. v. U.S. Postal Seng09 F. Supp. 2d 85, 91 (D.D.C. 20080ding that the plaintiff
organization who suffereichpairedmission and increased costs because afi¢fiendant’s
actionhad standing and could not be faulted for failing to ntdraspecifics abouthe events
allowed by the defendant’s rulébat were creatinglaintiff's injury-in-fact).

Thus, the Court denies Defendantstion to dismiss the Federal Plaintiftsaim for

lack of standing.

8 The Court acknowledges that another court inDiésrict predicted that the Federal Plaintiffs

would likely lack standing to challengeeal property transfer tax that a Fedérklintiff did not have to
pay. See Fannie Mae v. Hameé¥o. 12 C 50230, 2013 WL 591979, at *8 (N.D. Ill. Feb. 13, 20T8)e
Hamercourt viewed the Federal Plaintiffs as “attempting to vindicate . . . itdav€s. . the other party
in each real estate transfedd. That prediction wadicta, and the Court respectfully disagrees.this
suit, the Federal Plaintiffs sufficiently allege that they are suing to pritectown interests and prevent
harm to their own operations and purposes.
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B. Buyer Plaintiff Standing

Because the Federal Plaintiffs have standing, Defendangisinent that the TIA strips
the Court of subject matter jurisdiction fail¥he TIA does not take away the Court’s
jurisdiction wherd=HFA has a valid claimSee DeKalp741 F.3d at 803—4 (noting that where
FHFA brings suit against a state tax collectbe TIA “falls away’because the TIA “does not
constrain the power of federal courts if the United States sues to protedariiself
instrumentalities from state taxation” (citation omitjedyefendantsacknowledge this,
conditioning theirargument on the Court finding that thederal Plaintiffdiave no standing to
pursue their claimsBecause the Court determines thatRbderal Plaintiffdave standing,
Defendants’ argumeiig moot.

Therefore, the Court denies Defendants’ motion to dismidadrof subject matter
jurisdiction.
. Application of Tax Exemption Clausesto the Transfer Tax

The Court turns to the legal question raised by Defendants’ motion to dismiss$uli@ fai
to state a claim and Plaintiffs’ motion for summary judgméntDeKalb County the Seventh
Circuit determined the application of thax Exemption Clauseto reabropertysalestaxes
similar to the Transfer TaxDeKalb County741 F.3d at 797Thecourt recognizethatthe Tax
Exemptions exemgtannie and Freddie fromlfaaxation’ except for real property taxetd. at
800-01. And inoted that regbropertysales taxes are excise taxes, which can be passed on by
the person who pays the tax, by “folding the tax into the price” of the transadtiah800, and
thatan excise tax on a repfopertysale isa tax on the entity engaged in the transaction, not a
tax on real propertyld. Therefore, because ti@x Exemption Clauseexempfannie and

Freddie “from ‘all taxation’ except real property taxation, and a tax on a real satatis a tax
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not on property but on the transfer of propérig, at 799, the Tax Exemptionalises exempted
Fannie and Freddie from paying excise taxes on their real property tsandfet801.

Every other federal circuit confreed with the issue held the sanfeeg e.qg,
Montgomery County Commin Fed. Hous. Fin. Agenc¢y 76 F.3d 1247, 1257 (11th Cir. 2015)
(noting that exception to tax exemption was only for real propertgladiing to extend this
exception to include vayus state real estate transfer taxes, which were excise tagdesf;
Commis of Montgomery County, Ohio v. Fed. Hous. Fin. Ageng§ F.3d 706, 710-11 (6th
Cir. 2014)(“[R]eal estate transfer taxes do not fit into the real property tax carve oMhile a
county may levy the transfer téon each deed conveying real property or any interest in real
property, the transfer tax idevied upon the grantor named in the deed.’ . . higtransfer tax
IS an excise tax.. . Thus, we conclude that thest property transfer tax at issue is an excise tax
upon the grantor of real property for the privilege of transferring real pyoghter than a real
property tax levied directly against the property [and] . . . not a real property tditstinathin
the statutory exception to the exemptionBY. of CountyComm’rs of Kay County, Okla. v.
Fed. Hous. Fin. Agengy54 F.3d 1025, 1031 (D.C. Cir. 2014) (holding same)yn of
Johnston v. Fed. Hous. Fin. Agen@g5 F.3d 80, 86 (1st Cir. 2014) (holdingreg; Del.
County, Pa. v. Fed. Hous. Fin. Agen@éy7 F.3d 215, 228-29 (3d Cir. 2014) (holding same);
Montgomery County, Md. v. Fed. NaWlortg. Assn, 740 F.3d 914, 926 (4th Cir. 2014) (holding
same);, County of Oakland v. Fed. Hous. Fin. Agenti6 F.3d 935, 944 (6th Cir. 2013)
(holding same)City of Spokane775 F.3dat 1118.

As the Ninth Circuit noted:

[C]hartering Fannie and Freddie was a means rationally related to
Congress’s regulation of the secondary mortgage market.

Congress created Fannie dréddie to “establish secondary
market facilities for residential mortgages,” to “provide stability in
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the secondary market for residential mortgages,” and to “promote
access to mortgage credit throughout the Nation.” If Congress had
the power to createdfnie and Freddie, it follows that it had the
power to protect their statutory mission by exempting them from
state and local taxefAs Chief Justice Marshall observed in
McCulloch,because “the power to tax involves the power to
destroy,” “a power to create implies a power to preserve.”
Congress could rationally have believed that, “absent the statutory
exemptions, states might be tempted to target Fannie Mae and
Freddie Mac with large taxes, given the sheer volume of their
mortgage portfolios and their statutory obligations to continue
purchasing and guaranteeing mortgages throughout the country.”
Moreover, Congress might rationally have believed that, without
the exemptions, Fannie and Freddie would be exposed to
inconsistent taxation, driving theto shift their purchasing

activities to states with lower tax rates, thus undermining their
statutory mission to increase mortgage liquidity throughout the
country.

City of Spokaner75 F.3dat 1116—17(citations omitted).

Despite the welkettled pinciple that Fannie and Freddie will not pay excise taxes on
their real estate sald3gfendants attempt to avoid the effect of the Tax Exemption Clauses by
shifting the obligation to Fannie’s and Freddie’s counterparties, like the Blayetifi’s. They
argue that “counterparties” are not included in the Tax Exemption Clausesddke Buyer
Plaintiffs and other buyers of Fannie and Freddie properties are not immune frorartber
Tax.

In Federal Land Bank of New Orleans v. Croslagél U.S. 374, 43 S. Ct. 385, 67 L.
Ed. 703 (1923)the Federal Farm Loan Act exempted mortgages executed to Federal Land
Banks “from federal, state, municipal, and local taxatid@rbsland 261 U.S. at 377 (citation
omitted). Alabama law required a tax on lendeexording of mortgages, and the Federal Land
Bank of New Orleans challenged whether it, a Federal Land Badkr seeking to record a
mortgage deednustpay the taxor recording the mortgagdd. The Supreme Court held that

the Federal Land Bank wasesrpt from paying the tax and that, furthr@mply having the
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borrower, and thus counterparty to thensactionpay the tax would not change the outcome.
Id. at 378—-79.Regardless of hnoever paid the tafor recording he mortgage, it was still a tax
upon the mortgage and forbidden by the ldek.

In Pittman v. Home Ownetsoan Corporationof Washington, D.C308 U.S. 21, 60 S.
Ct. 15, 84 L. Ed. 11 (1939), a federal statute exedgtother federally chartered corporation
the Home Owners’ Loan Corporation of Washington, Dif@m “all taxation (except surtaxes,
estate, inheritance, and gift taxes)Rittman, 308 U.S. at 30 & n.3. Maryland imposed a
recording tax on every mortgage, and the Home Owners’ Loan Corporation chdiehether
the taxwas valid on its mortgagesd. at 29-30. The Home Owners’ Loan Corporation’s tax
immunity from virtually all taxation was @foad exemption” with the “manifest purpose” of
allowingHome Owners’ Loan Corporation to loan money in exchange for mortgagescurity.
Id. at 31-32. The mortgage and recording of the mortgage were indispensable elements in the
operations authorized by Congresd. at 32. The exemption frostate and local taxes showed
that “Congress ha[d] undertaken to safeguard the operations of the Home Quonars’
Corporation by providing . . . [tax] immunity.ld. at 33. Therefore, the tax exemption
preventedMVaryland from imposing the tax on the recording of the mortgétje.

Finally, in Laurens Federal Savings and Loan Associatthe Supreme Court answered
the question ofvhetherit was proper to require@ivatepartyto pay astamp taxon promissory
notes executed by the private party to secure loans ffedegal entitythat Congress had
exemptedrom virtually all taxatim. Laurens Fed. Sav. & Loan Ass3865 U.S. at 522. South
Carolina levied a tax on a savings and loan association for the promissory restesdttd
secure loans from the Federal Home Loan Bank, which had a tax exemption fraxatain

except real estate taxelsl. at 519. The savings and loan association paid the tashatidnged
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whether thé=ederal Home Loan Batsktax exemption mearthe savings and loan borrowgas
not required to pay the stamp tax. at 522. The intent of théederal Home Loan Bank was to
increase the amount of money available for mortgage funds at the lowest cost to tbememe
and the statutory tax exemption followed that intddt.at 521-22. Therefore, becaubke tax
imposed on the borrower increased the cost of borrowing and contravened the purpose of the
Federal Home Loan Bank and its Congressionaiated tax exemption, tisouth Carolina
could not levy the tax on the borrower, who wasdbenterparty to the Federal Home Loan
Bank’s loan Id. The Supreme Court noted thffl égardless of who pays the . . . taxes, the
necessary effect of the taxes is to increase the cost. . . . In its impact, ehehefdax whether
nominally imposed on thigederal tax exempt entityr its [counterparty on the loan], is bound
to increase the cost . . . and thus contravene the basic purpose of Corigred$522.
Defendants argue that Fannie’s and Freddie’s counterparties pay the Tramsfer
therefore the tax exemption does not appBut Laurens Federal Savings and Loan Association
rejected this line afhought. See idat 52 (noting that although the state court found the tax
exemption did not apply because the staaxywas assessed against the borrowing petitioner
association rather than against tkerapt lendet, the Court rejected thdistinction and the
fact that the state taxing statute did not require payment of the tax by the lender has
determining significance,” because “‘whoever payg it is a tax upon the mortgage and that is
whatis forbidden by the law of the United States’) (quoti®igman 308 U.S. at 31))The
person who pays an excise tax can pass the tax on by “folding the tax into the phee” of t
transaction.DeKalb County741 F.3d at 800PittmanandLaurens Federal Savings and Loan

Associatiordemonstratéhatregardless of who pays the tax, a tax that contravenes the purpose
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of Congress in creating a federal entity and its corresponding tax exensptiodlawful. See
Laurens Fed. Sav. & Loan Ass365 U.S. at 52Pittman 308 U.S. at 31.

Fannie and Freddie suffer when they face higher transactionbeustssét means less
money that they can reinvest into the secondary mortgage market. Simply pus, &rahni
Freddie must lower the price they are willing ta@ept for their properties because the buyers are
saddled with additional costs not associated with transactions involvinguerempt sellers.

In order toremaincompetitive with those notax exempt sellers, Fannie and Freddie must
discount their selling price to offset the increased transaction costs fantheslSee DeKalb
County 741 F.3d at 799 (noting that “[t]he result is that the ‘real’ taxpayer is, atdéeasarge
extent, not the nominal taxpayer"hould Fannie and Freddie be reluctant to build the
increased transactional costs into the sale price of their properties,ahklyguickly find
themselves without buyers and subsequently, funds to pump into the secondary mortgage marke
Additionally, when only some localities increasansaction costs, Fannie and Freddight

ignore those local marketssomeof whom are most in need of shoring up after themuine
mortgage crisis See id. City of Spokaner/75 F.3d at 1116—18ee alsd_aughlin CutlerHow

the Pursuit of the AmericeDream Turned into Chicago’s Housing Nightmaké Pub. Int. L.

Rep. 107, 107, 109 (2012) (noting thatweer?2006 and spring 2012 “nearly 100,000 homes in
Chicago have gone into foreclosure”); Geoff Smith & Sarah Duda, WoodstockRioatiblock

to Recwery: Examining the Disparate Impact of Vacant Lender-Owned Properties in Cl8cago
(2009)available athttp://www.woodstockinst.org/sites/default/files/attachments/
RoadblocktoRecovery gsmithandsduda_9 2009 0.pdf (noting that in Chicago between 2005
and 2008, there were 14,340 properties that completed the foreclosure process auiteevert

lender ownership); Remarks Of Daniel P. LindsHye Subprime Mortgage Mess: A Chicago
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Perspective24 Loy. Consumer L. Rev. 455 (2012) (providing firsthand persectithe
impact of the subprime mortgage crisis on Chicago from legal assistancetfofithes
combinedeffects frustratehe purposef Fannie’s and Freddie’s Congressional mandatethe
taximmunity that Congress granted in the Tax Exemption @€gughich was to increase and
ensure national access to mortgage liquidBge Laurens Fed. Sav. & Loan ‘As865 U.S. at
522 (Congressionahx exemptioraligned with the overall Congressiomallicy of making
mortgage funds available at low cost torteoownersand regardless of who paid the tax,
paying taxes increased cost of loans to homebuyers in contravention of Conglresdioy)a
City of Spokaner75 F.3dat 1116-17. The Court finds that when Fannie and Freddie sell
properties they owpurauant to a mortgage defaalhd those sales are taxed, the Transfer Tax
harms Fannie and Freddie regardlesslod—Fannie, Freddie, or a counterpdike a Buyer
Plaintiff—pays the taxin contravention of the Tax Exemption Claus8ge Laurens Fed. Sav.
& Loan Ass’n 365 U.Sat522(noting that impact of tax would negatively affect the Federal
Home Loan Bank regardless of whether the Federal Home Loan Bank paid the tax).

In DeKalb Countythe Seventh Circuit held that the Tax Exemption Clauses mean tha
Fannie and Freddie dwt pay real estate sale taxes like the Transfer D&Kalb County, 741
F.3d at 800-01. lhaurens Fed. Sav. & Loan Assthe Supreme Court held that a state or local
entity cannot flip an excise tax from a federal entityd@itvate counterparty in order to levy
the tax because doing so still negatively impacts the federal entity with thestapteon.
Laurens Fed. Sav. & Loan Ass365 U.S. at 522Read bpgetherpne learns fronbeKalbthat
Fannie and Freddie’'s Tax Exption Clauses cover the Transfer Tax, &odh Laurens Fed.

Sav. & Loan Ass’thattheTax Exemption Clauseprevent Defendants from applying the

* According to the Woodstock Institute, there were 128,956 foreclosimgsfboetween 2008 and 2015 in
Chicago’s 77 community areaempared to 66,868 completed foreclosure aucti®es\Woodstock Inst.
Website available athttp://www.woodstockinst.org/content/foreclosure.
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TrarsferTax to Fannie’s and Freddie’s real estate satgmrdless of whoefendantsequire
to pay the tax. The net result is that Defendants cannot require Fannie’s and'&reddi
counterpartieso pay the Transfer Tax.

The Courtthereforedenies Defendants’ motion to dismfss failure to state a clairand
grants Plaintiffs’ motion for summary judgment.
[Il1.  Reversal Of Tax Assessments Against Buyer Plaintiffs

The BuyerPlaintiffs seekan order reversing theaX Assessmentagainst the Buyer
Plaintiffs. “[Dl]istrict courts shall not enjoin, suspend or retrain the assessment, lewljemtion
of any tax under &te law where a plain, speedy and efficient remedy may be had in the courts
of such State.”28 U.S.C. § 1341. The parties do not address whether the Court has the power to
enjoin or otherwise overturn the tax assessmesteed to the Buyer Plaintiffsspecially where
the Buyer Plaintiffs had the opportunity to appeal Jackowiak’s final ruling ansialecto the
Circuit Court of Cook County under the IllinodgiministrativeReview Act, 735 Ill. Comp. Stat.
8 5/3-1-1et seqwithin thirty five days of dckowiak’s ruling and decisiorSeeDoc. 27 | 22;
Doc. 27-10 at 2-3, 5-6, 8-9, 11+-DkKalb County741 F.3d at 803 (noting Fannie and Freddie
possessed an adequate state court remedy to challenge in statexestivat were similato the
Transfer Tax). Furtherhé Joint Statement contains no facts regarding efforts to appeal and
whether any appeals are pending in the lllinois couffe Court thus defers ruling on
Plaintiffs’ motion for summary judgment as it relatesii®eBuyer Plaintiffs request in the

Complaint to overturn the Tax Assessments.

® The first ALJ reviewing the assessment of the Transfer Tax on the BuysifRlgirchases declined
to decide whether federal law prevented taxation on transfers with Fauaiase it found it lacked
authority to review federal preemption issues. Doe6 AF 18; Doc. 27-7 at 18; Doc. 27-8 at 18; Doc.
27-9 at 18.
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CONCLUSION
For the foregoing reasons, the Court denies Defendants’ motion to dismiss [14] and
grantsin partPlaintiffs’ motion for summary judgmen2%], granting summary judgment to the
Federal Platiffs and deferring decision on judgment as to the Buyer Plaintiffs pending
clarification of the current status of administrative rulings on tax assessnsei@d te the Buyer
Plaintiffs. Accordingly, the Court issues a declaratory judgment thapmaadrty transfers

involving Fannie, Freddie, arlfHFA are exempt from the City's Transfer Takile deferring

(

SARA L. ELLIS
United States District Judge

further ruling and a final entry of judgment.

Dated: September922016
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