David v. Bayview Loan Servicing, LLC Doc. 32

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
GEORGEDAVID,
Plaintiff, CasdNo. 15-cv-9274
V. Judg&obertM. Dow, Jr.

BAYVIEW LOAN SERVICING, LLC,

N e e N N N

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Defendam@tion [25] to disnss Plaintiff's Second
Amended Complaint [24] for lack of jurisdictiomé for failure to state a claim. For the reasons
stated below, Defendant’s motion [25] is geh Plaintiff's Second Amended Complaint fails
to establish that the Court has jurisdiction oves guit. Plaintiff shall be given until April 7,
2017 to file a Third Amended Complaint. Tangue dismissal, the Third Amended Complaint
must either: 1) allege a viable federal claumder the Real Estate Settlement Procedures Act
(“RESPA"), which would give the Court federal atien jurisdiction over Plaintiff’'s lawsuit and
allow the Court to exercise supplemental gdittion over Plaintiff's claim under the Illinois
Consumer Fraud Act (“ICFA”); or 2) demonstrate tthet amount in controversy in this suit is at
least $75,000 and that there is complete divessitpng the parties. Defendant shall have until
March 24, 2017 to file a statertewith the Court identifying la the citizenshipinformation

necessary to determine whether comptiatersity exists, as explained below.
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Background*

In his Second Amended Complaint, Plainaffeges that Defendant violated the Fifth
Amendment to the United Sémt Constitution and the ICFA byepriving him of his home
without due process. Plaintiff lajes that he is a citizen dffinois, that Defendant is “a
company incorporated in the state of Delawaf24] at 1, that tk amount in controversy
exceeds $75,000, and therefore that the Cosrtihersity jurisdiction over his claims.

In 1987, Plaintiff's family purchased a feunit apartment building located at 6522 N.
Richmond Street in Chicago (the “Property”).aiRtiff lives (or lived)in the Property with his
elderly mother, his brothers, their spouses] #meir thirteen minorchildren. There was a
mortgage on the Property, held by len@iaylor Bean & Whitaker.

In May 2007, following months of iliness, d@tiff was admitted to the hospital and
underwent multiple surgeries on his brain and badke to his illness, Plaintiff lost his family
business and defaulted on his mortgage.

Plaintiff sought to modify the mortga through the federal Home Affordable
Modification Program (“HAMP”). In March 2009, &htiff filed an applcation for modification
with Taylor Bean & Whitaker.The application contained an “ael budget” and an “affordable
proposed budget.” [24] at 5. In 2010, TayBean & Whitaker went out of business and
Defendant took over the mortgage. Plaintifbmitted two applications for modification to
Defendant in 2010 and 2011 but did natai®e any response from Defendant.

On October 12, 2012, the Cook County Circ@iturt entered a judgment of foreclosure

against Plaintiff and ordedethe Property sold.

! For purposes of Defendant’s motion to dismiss, the Court assumes as true all well-plead allegations set
forth in Plaintiffs Second Amended Complaint. S@@cinnati Life Ins. Co. v. Beyrei722 F.3d 939,
946 (7th Cir. 2013).



On November 8, 2012, Plaintiff filed another HAMP application for modification with
Defendant. This application showed a tbt@usehold income of $6382.00 and was supported by
pay stubs, tax returns, and government issuedfibeihatters. Plainff alleges that throughout
this process, he “was told by [Defendant’s] eantatives not to worry, ‘[Defendant] has an in-
house program that qualifies homeowners based aniticeme.” [24] at6. Plaintiff “relied on
[this] information” and “spent a large sum lok family’s savings remodeling portion[s] of the
property.” 1d.

On September 20, 2013, Plaintiff received alefitom Defendant informing him that he
did not qualify for a loan modification becaulsis “$2488.18 household income is outside the
range of required income.”ld. Plaintiff complained to the Illinois and Florida Attorneys
General. On October 17, 2013, Defendant requektgdPlaintiff fill out a new application with
supporting documents. Defendant insisted thatapplication must be completed by the next
day. This deadline was impossible for Plaintifiteet because the application involved several
families. Id. at 6-7. Plaintiff submitted a new HAMipplication and supporting documents to
Defendant on October, 2013, showingeagified monthlyincome of $6766.001d.

On October 25, 2013, Plaintiff filed an ermgency motion in the Cook County Circuit
Court seeking to stay the sale of the Propeltgfendant voluntarily stopped the sale. The judge
did not, as Plaintiff had expext, question Defendant abouhyvit had rejected Plaintiff's
HAMP applications.Id. at 7.

On January 17, 2014, Plaintiff received aragérftom an employee of Defendant, Andre
South, asking to verify his mother's addresSouth wrote to Plaintiff‘George the file looks

good. We can get your income cleared if we resolve this one missing document[.]” [24] at 7.



Plaintiff obtained a state identification cardr fbis mother and verified her address with
Defendant.ld. at 7-8.

On February 7, 2014, Plaifitireceived a letter fronDefendant denying his HAMP
application on the basis that his total grm&®me, which Defendant verified as $2,497.90, was
not high enough to make Plaintiff eligible for HAMR. at 8. On February 10, 2016, the Cook
County Circuit Court approvkthe sale of the Property and theparty was sold. See [24] at 8.
Plaintiff is pursuing an appeal of the ordppeoving sale in the lllinois Appellate Couisee id
see also [25-1]. On April 19, 2016, Plaintiff and Family were evicted from the Property. [24]
at 8.

Plaintiff filed the instant lawsuit again®efendant on October 20, 2015. Plaintiff's
original Complaint asserted claims forolations of 42 U.S.C. 88 1983, 1985, and 1986.
Defendant moved to dismiss the Complaingee [12]. While the motion to dismiss was
pending, Plaintiff fled an Amended Complai20]. On April 29, 2016, the Court dismissed
Plaintiffs Complaint for lack of subject mattprisdiction and struck Plaintiff’'s First Amended
Complaint. See [23]. On May 31, 2016, Pldirfiled a Second Ameded Complaint, [24],
which Defendant now moves to dismiss.

. Legal Standard

Defendant seeks dismissal of PlaintifSecond Amended Complaint under Federal Rules
of Civil Procedure 12(b)(1) and 12(b)(6). “Rmurposes of a motion to dismiss under either Rule
12(b)(1) or Rule 12(b)(6), theoart accepts all well-pleaded factual allegations as true and
construes all reasonable infeces in the plaintiff's favor.”Mutter v. Madigan 17 F. Supp. 3d
752, 756 (N.D. lll. 2014). A Rule 12(b)(1) motion challenges federal suljaiter jurisdiction.

In ruling on the motion, the district court meok beyond the jurisdictiomallegations alleged



in the complaint and take into consideration whatever evidence has been submitted on the issue
to determine if subject matter jurisdiction exis@ounty of Cook v. HSBC N. Am. Holdings Inc.

136 F. Supp. 3d 952, 958 (N.D. lll. 2015). The bardé proof is on thearty assemg that
jurisdiction exists.Id.

A Rule 12(b)(6) motion challenges the legaiffisiency of the complaint. To survive a
motion to dismiss under Rule 12(6), a plaintiffs complaint must allege facts which, when
taken as true, “plausibly suggetstat the plaintiff has a right teelief, raising that possibility
above a speculative level.”Cochran v. lllinois State Toll Highway Autl828 F.3d 597, 599
(7th Cir. 2016) (quotingeEOC v. Concentra Health Servs., Ind96 F.3d 773, 776 (7th Cir.
2007)). The Court reads thecdad Amended Complaint and asses its plausibility as a
whole. Sedtkins v. City of Chicagd31 F.3d 823, 832 (7th Cir. 2011).

[I1.  Analysis

Upon reviewing Plaintiff's Second Amended Cdaipt, the partiesbriefs, and its prior
order in this suit, se3], [24], [25], [28] and [29], the Court concludehat Defendant’s motion
to dismiss must be granted becaBsaintiff fails to establish #it the Court has jurisdiction over
the lawsuit. As the Court ex@hed in its April 29, 2016 order,s¢23] at 6-17, Plaintiff has the
burden to establish that the Court has eitherrfddpiestion jurisdiction or diversity jurisdiction
over his lawsuit. Plaintiffs Second AmemtléComplaint fails to overcome the pleading
deficiencies that the Court idired in its earlier order.

As to federal question jurigdion, Plaintiff once again has not alleged a viable federal
claim. Plaintiff asserts thdDefendant violated his rightsnder the Fifth Amendment to the
United States Constitution. However, privatéoeg like Defendant do not have a constitutional

obligation to provide due proces3hat is because the purposetlod due process clause is “to



protect the people from the Statmt to ensure that the State mifs] them from each other.”
DeShaney v. Winnebago CBep’t of Soc. Servs489 U.S. 189, 196 (1989); see alswkson v.
Indian Prairie Sch. Dist. 204653 F.3d 647, 654 (7th Cir. 2011) (“The Due Process Clause of the
Fourteenth Amendment generatlpes not impose upon the stateluty to protect individuals
from harm by private actors.” (inteal citation and quotation marks omitted)).

Plaintiff argues in his r@g®nse to Defendant's motion wismiss that he should be
allowed to amend his complaint again to addaam for violation ofRESPA. While the Court
will allow Plaintiff to do so, this does not\ga Plaintiff's Second Amnded Complaint from
dismissal for want of f#eral question jurisdiction.

Turning to diversity jurisdiction, Plairitis Second Amended Complaint does not remedy
the pleading deficiencies that the Court outlimedts last opinion. Sef3] at 8-10. As the
Court explained, it has “diversityurisdiction over all civil actions in which two requirements
are met: First, there must be “complete ditgrbetween all named aintiffs and all named
defendants”™—meaning that no named plaintiffrcan the same state as any named defendant—
“and no defendant [may be] aizen of the forum State.Lincoln Prop. Co. v. Roch&46 U.S.
81, 84 (2005); see also 28 U.S.C. § 1332(a).oscthe matter in controversy must “exceed]]
the sum or value of $75,000, exclusive of interest and cofts.”

In his Second Amended Complaint, Plainti§serts generally that his ICFA claim is
worth well in excess of $75,000, for the “timeffeung, penalty and # loss of Plaintiff's
[Property] of 28 years.[24] at 2. However, Plaintiff still des not specify the type or amount of
relief that he is seeking in this lawsuit. €TlCourt must have this information to evaluate
whether Plaintiff's claim is worlt at least $75,000. Specifically,h& prevails in this lawsuit,

does Plaintiff want the Court to award him hpnetary damages; 2) punitive damages; 3)



injunctive relief; 4) attorneys’ feeer 5) anything else? To thetert that Plaintiff alleges that

he has suffered monetary damages, he sholgdsitestimate the dollar amount in which he was
damaged and explain how Defendant’s allegesastcaused these damages. For example, how
much money did Plaintiff spend fixing the Propein reliance on Defendant’s representations
that it was considering his application for a HAMP modification?

Plaintiffs Second Amended Complaint alsaldato establish that there is complete
diversity of citizenship between the parties. fddelant is an LLC. As thCourt explained in its
prior decision, “[flor diversity jusdiction purposes, the citizenphof an LLC is the citizenship
of each of its members."”Thomas v. Guardsmark, LL.&87 F.3d 531, 534 (7th Cir. 2007).
Therefore, in order to establish that the Coud t@i@ersity jurisdiction, glaintiff is required to
“identify the citizenship of each of [the LLC'shembers as of the date the complaint * * * was
filed, and, if those members have members,ditizenship of thas members as well.'ld. See
alsoDC Liquidators, LLC v. Warehouse Equip. Specialists, L&6€ F. Supp. 3d 1138, 1139
(N.D. 1ll. 2014) (“the citizenshipf an LLC is that of each of its members, and this must be
traced all the way through any corporate, LL@2, other entity members”). The Second
Amended Complaint alleges that Defendant orporated in Delawaréout does not identify
the citizenship of Defendant’s members.

The Court recognizes that it may be difficult Rlaintiff, who is acting pro se, to identify
Defendant’s members and their citizenship. &fae the Court orders Defendant to submit a
statement identifying the citizenship of eachtbé members of its LLC. If Defendant’s
members are themselves LLCs, then Defendarst maentify the citizenship of those member

LLCs, as well.



Plaintiff will be allowed to file a Third Amended Complaint if he is able to do so
consistent with this opinion. If Plaintiff's Tid Amended Complaint edtashes that Court has
jurisdiction, then the Court will issue ahet order addressing Defendant’'s arguments
concerning: 1) the applicability of tH@olorado Riverabstention doctringgnd, if necessary, 2)
the sufficiency of Plaintiffs ICFA claim. The Court's preliminary assessment of these
arguments is thaColorado Riverabstention likely is appropriate ¢use Plaintiff has raised in
the state appellate court the same ICFAatioh that he allegeBere. See generalpeb v.
SIRVA, Inc. 832 F.3d 800, 814 (7th Ci2016) (explaining that th€olorado Riverabstention
doctrine “allows courts to coasve judicial resources by absting from accepting jurisdiction
when there is a parallel proceeding elsewherB(t the Court need not issue a definitive ruling
on Colorado Riverat least until Plaintiff's operativeomplaint properly alleges a claim over
which the Court has jurisdiction.

V.  Conclusion

For the foregoing reasons, the Court grabefendant’'s motion to dismiss Plaintiff's
Second Amended Complaint. Plaintiff shall have until April 7, 2017 to file a Third Amended
Complaint if he can do so contgat with this opinion.To survive dismissal, the Third Amended
Complaint must either: 1) allege a viable clainder the Real Estate Settlement Procedures Act
(“RESPA"), which would give the Court federal atien jurisdiction over Plaintiff’'s lawsuit and
allow the Court to exercise supplemental gdittion over Plaintiff's claim under the Illinois
Consumer Fraud Act (“ICFA”); or 2) demonstrdkat the amount in controversy in Plaintiff's
ICFA claim is at least $75,000 atttht there is complete divengiamong the parties. Defendant
shall have until March 24, 2017 file a statement with the Coudentifying all the citizenship

information necessary to determine whether complete diversity exists.



Dated:March3, 2017 E ! f E ;/

RobertM. Dow, Jr. &~
UnitedState<District Judge



