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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
NOBLE ROMAN'S INC.,
Plaintiff, Case No. 15 CV 9446
V. Judge Robert M. Dow, Jr.

B & MP, LLC, BRADLEY PERDRIAU,
and LESLIE PERDRIAU,

Defendants.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Noble Roman’s Inc(“Plaintiff”) brings suit against Defendant B & MP, LLC
(“B & MP”) for breach of contract, violatiomf the Lanham Act, 15 U.S.C. § 1125(a), and
deception, Indiana Code § 35-43-5-3. Plaintioabrings suit against B & MP and Leslie
Perdriau (“Leslie”) (togethefDefendants”) and Ld®’s son Bradley Perdriau (“Bradley”) for
injunctive relief. Plaintiff and Bradley settledeih dispute and stipulated to the dismissal of
Bradley with prejudice. Se@11]. Currently before the Couamte Plaintiff's motion for partial
summary judgment [184] and EBadants’ motion for summaryggment [193] and motion to
reopen discovery for the limited gaose of discovering a settlemeagreement and negotiations
between Plaintiff and Bradley [213]. Foretlreasons explained belp the Court denies
Plaintiff's motion for partial summary judgmefit84], denies Defendants’ motion for summary
judgment [193], and grants Defendants’ motionreopen discovery for the limited purpose
outlined in the analysis below [213]. Plaintiffadhhave until May 5, 2017 to either (1) file a
motion for leave to file an amended complauivsituting or adding Army Trail Shell Deli, Inc.
(“Army Trail”) as the corporatelefendant; or (2) file a briefyith proper citation to supporting

authority, explaining why Army Trhis not a necessary party toigHawsuit. The Court will
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then set a status hearing, ardmipplemental briefing, and/ougplement or reconsider its
summary judgment rulings if necessary. dddition, the parties should proceed with the
supplemental discovery outlined below and arectie to file a joint status report on May 5,
2017 advising the Court of their progress adjgesting a cutoff date for completing the
supplemental discovery.
l. Background

The following facts are drawn primarily from the parties’ statements of undisputed
material facts and responsegréto, along with igoporting exhibits, and are undisputed unless
otherwise noted. See [101] at 2[B93-1]; [197-1]; [198]at 2-3, [203-1}.

Plaintiff was established in 1972 and ha®ib in the pizza bus#ss continuously since
that time. Plaintiff is a party to franchiseragments for the operation of Noble Roman’s pizza
and Tuscano’s Italian-style sub sandwich frases with various franchisees throughout the

United States. Plaintiff owns the “Noble Romginand “Tuscano’s” regtered trademarks.

! “The Northern District has promulgated Local |&u56.1(a) and 56.1(b) to delineate the parties’
obligations in summary judgment proceedings, anctthet has broad discretion to enforce these rules.”
Kiswani v. Phoenix Sec. Agency, In829 F. Supp. 2d 949, 951 (N.D. Ill. 2008). Local Rule 56.1(a)
requires the party moving for summary judgment to file “a statement of mdtaialas to which the
moving party contends there is genuine issue and that entitle the moving party to a judgment as a
matter of law.” N.D. Ill. R. 56.1(a)(3). Theeparate statement must “consist of short numbered
paragraphs” that refer to “materiaitdied upon to support the facts setfiort N.D. lll. R. 56.1(a). Local

Rule 56.1(b) requires the party opposing summadgment to file “a response to each numbered
paragraph in the moving party’s statement, includimghe case of any disagreem, specific references

to the affidavits, parts of the record, and otlseipporting materials relied upon.” N.D. Ill. R.
56.1(b)(3)(B). Plaintiff's fact statements fail to cdsnpvith Local Rule 56.1. Most notably, Plaintiff
includes its material facts and responses in its briafeer than in separate documents, and its responses
do not specifically admit or deny each fact set fortBéfiendants’ statement. Nonetheless, in the interest
of resolving this matter and in recognition of the fact that this lawsuit originated in the Southern District
of Indiana (where this district’s local rules do ragiply), the Court will exercise its discretion in the
direction of leniency and consider all of the partessertions of fact and responses to the extent that they
are supported by the evidence the parties have submitledrowski v. Pigattp712 F.3d 1166, 1169
(7th Cir. 2013) (making clear that, although distdourts have discretion t@quire strict compliance
with Rule 56.1, “[iJt does not follow * * * that district courts cannot exercise their discretion in a more
lenient direction: litigants have no right to demand strict enforcement of local rules by district judges”).
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B & MP was an lllinois limite liability company that owrtkand operated a convenience
store and gas station on Army Trail Road in Bhomgdale, Illinois (the “&tion”). B & MP was
incorporated with the lllinoisSecretary of State on October 2001. [197-5] at 244. Leslie
Perdriau was the sole owner and manager & BIP. According to s declaration, Leslie
retired in 2002 and his son, Bradley, became “resplanfor] all aspects of station operation.”
[200] at 2, § 8. Leslie also statin another declarah that Bradley wasauthorized to hire
employees, fire employees, arrange for bangodits, maintain books, records and otherwise
perform all that was needed to be performedraer to operate theagion.” [197-5] at 155.

In 2009, Plaintiff and Bradley began dissions about B & MP operating a Noble
Roman’s franchise at the Station. Q(december 2, 2009, Bradley signed a receipt
acknowledging that he had received a “Franchise Disclosure Document dated July 6, 2009,”
which included franchise agreements for NdRteman’s Pizza and Tuscano’s Italian Style Subs,
and various other documents. [198-1] at 1.

On March 16, 2010, Plaintiff and B & MP eouted standard Noble Roman’s franchise
agreements for the operation of a Noble Romaizza franchise and a Tuscano’s sub sandwich
franchise at the Station (the “Franchise Agrepts’). See [68-1], [6&]. Bradley signed the
Franchise Agreements on behalf of B & MP. [B&t 31, 33; [68-2] at 31, 33. Both Franchise
Agreements state that, “[w]ith gpect to all claims, controversiedisputes or actions, this
agreement shall be interpreted and construedrudndana law.” [68-1]at 28, § XIX(F); [68-2]
at 28, § XIX(F).

In the Franchise Agreements, B & MP ackienlged that it “undetands and agrees to
the importance of maintaining uniformity amonba the units of Noble Roman’s Pizza and the

importance of complying with atif [Noble Roman’s] standards @specifications relation to the



operation of the Noble Roman’s Pizza.” [68-1]%t[68-2] at 9. The Franchise Agreements
required B & MP to “operate Nme Roman’s Pizza in strictoaformity with such methods,
standards and specifications ofdile Roman’s],” including “usfig] and sell[ing] at all times
only such ... ingredients ... thaonform to [Noble Roman’s] stalards and specifications.”
[68-1] at 9-10; [68-2] at 9-10. They alsoguered B & MP “to comply with all of [Noble
Roman’s] standards and specifications relatmghe purchase of ... ingredients ... used or
offered for sale at Noble RomanPizza,” and provided that failur@ comply with this provision
“shall be deemed a material event of default” urithe agreements. [68-1] at 9; [68-2] at 9.
Further, the Franchise Agreements provideat B & MP “shall use only [Noble Roman’s]
designated products.” [68-4f 11; [68-2] at 11.

Plaintiff provides a Food PreparationdafProduction Specificatic Manual to its
franchisees (“the Manual”’). The Manual spedifithe type of cheese that franchisees are
required to use, including dble Roman’s Pizza Cheese, “a oamstblend and cut of real
Mozzarella and real Muenster cheese with dggano added.” [197-1] at 6. The Manual also
provides that “[a]ll items used [by franchisees]stibe Noble Roman'’s Inc. approved” and “[a]ll
other toppings are proprietary ingrexts and may not be substitutedd. at 6-7.

The Franchise Agreements required B & M@ pay Plaintiff a franchise fee.
Specifically, Section IV provided that B & MRould pay “a continuing weekly royalty fee
(‘Royalty Fee’) in the amount of seven percéftro) of the Gross Sales of the [Noble Roman’s
or Tuscano’s products].” [68-1] 4t [68-2] at 4. “Gross Saleslas defined as “the total selling
price of all products and saces and all income from every othénd and nature related to [the
Noble Roman’s or Tuscano’s franchises], whetherctsh or credit and gardless of collection

in the case of credit, but expressly excludinghsuepresenting sales taxes collected directly



from customer,” plus “all proceeds from the saleoupons, gift certificate or vouchers.” [68-
1] at 5; [68-2] at 5.

Under the Franchise Agreements, B & MP weguired to maintain and preserve for at
least five years “full, complete, accurate bqgalexords and accounts, including, but not limited
to, daily sales records, sales slips, coupons, pseclorders, payroll records, check stubs, bank
statements, monthly sales tax mesoand returns, cash receiptglalisbursements, journals and
ledger in accordance with generadlgcepted accounting principles[.[68-1] at 17; [68-2] at 17.
Plaintiff had “the right at alfeasonable times to review, aigxamine and copy” B & MP’s
books and recorddd.

If B & MP was delinquent on its franchiseymaents or if an audit revealed that its
payments were understated in any reportsPtaintiff, then B & MP was required to
“immediately pay to [Noble Roman’s] tremount overdue or understated upon demand with
interest determined in accordance with the provisanSection IV.B.(3).” [68-1] at 17; [68-2]
at 17. Unpaid obligations under the Franchiseements “b[ore] interest from the date due
until paid at the lesser of the highest rate allowed by law or a rate that is five ... percentage
points per annum higher than thgrime rate’ then currently established by the largest bank
(determined by total bank assets) headquarterecistéte in which the [framise] is situated.”
[68-1] at 5; [68-2] at 5. The Franchise Agremts also required B & MP to pay “all damages,
costs, and expenses, including reasonablenatys’ fees, incurred by [Noble Roman’s] in
connection with obtaining any meedy available to [Noble Romas}’ for any violation of” the
Franchise Agreements. [68-1] at 26; [68-2] at 26.

On August 23, 2010, Army Trail Shell Deli In¢Army Trail”) was incorporated with

the lllinois Secretary of StateSee [197-5] at 266; [200] at 2- Bradley was registered as



President and Leslie &ecretary of Army Trail. See [197-5] at 266. Defendants maintain that
Army Trail assumed B & MP’s obligationas of January 1, 2011, and became B & MP’s
successor in interest, armbk over all of its assets and liabilitieSee [197-5] a206; [200] at 3.
Plaintiff characterizes Army Trail's role differdy, and maintains thdfflrom the beginning of

the contractual relationship betwettre parties, Bradley and Leslie Perdriau have operated their
business as B & MP doing business as Aifimgil Shell Deli, Inc: [198] at 5-6.

On September 14, 2010, the Station opearedi began operating itldoble Roman’s and
Tuscano’s franchises.

On April 12, 2012, B & MP was involuntarily didsed by the Illinois Secretary of State.
See [197-5] at 267. Army Trail continued dperate the Station and the Noble Roman’s and
Tuscano’s franchises.

In 2014, Plaintiff conducted an audit of thet®in. Plaintiff discovered that the Station
had not purchased Noble Romasjsecified cheese sia July 2012 or pepperoni since February
2013, yet was still making and selling pizzas that ld lo&it to be Noble Roman’s. According to
Plaintiff, the non-conforming cheese and peppérsold by the Station would have had a
different flavor profile. In itsaudit, Plaintiff also looked at B & MP’s reported Gross Sales and
compared them against B & MP’s purchasescafsts and other key ingredients, made an
allowance for reasonable waste products, and edémilan amount of salésat Plaintiff, based
on its decades of experience in the pizza business, expected to see. Plaintiff determined that B &
MP had systematically underrepedtits Gross Sales and, in tuamderpaid royalties to Plaintiff,
which pursuant to the Franchise Agreements shbalve equaled 7 percent of the franchise’s

Gross Sales.

2 The facts set forth in this paragraph are basetheraffidavit of Paul Mobley, Plaintiff's Executive
Chairman and Chief Financial Officer. Defendants movstrike Mobley’s affidavit on the basis that he
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The Franchise Agreements provided tha& B1P would operate its Noble Roman’s and
Tuscano’s franchises continuously until the Tempired on September 19, 2020. See [68-1 at
3]; [68-2] at 3. However, the Station ceased its Noble Roman’s and Tuscano’s franchises on
May 12, 2014 by de-branding and removing from tlorest any references to the franchises.
Plaintiff alleges that B & MP’s failure to repo@ross Sales or pay rdyjafees since May 12,
2014 is a breach of the Franchise Agreements.

In its governing amended complaint [68], Ptdfrasserts four claims. In Count I, for
breach of contract, Plaintiff alleges that BMP breached the Franchise Agreements by selling
under Plaintiff's marks pizza and subs thased nonconforming ingredients and by
underreporting Gross Sales. In Count Il, foolation of the Lanham Act, 15 U.S.C. §
1125(a)(1)(A), Plaintiff alleges that B & MP’slseaand distribution of unaffiliated pizza products
and sub sandwiches using Plaintiff's marks, witheuthorization or consent, was likely to cause
confusion or mistake or to deceive customertoake origin, sponsorship, or approval of B &
MP’s goods by Plaintiff. In Count Ill, for depggon in violation of Indiana Code § 35-43-5-
3(a)(3), Plaintiff alleges that B & MP misappli@ntrusted property inrmanner that it knew to
be unlawful or to involve a substantial risk of lasdetriment to Plaintiff. Finally, in Count IV,
Plaintiff seeks injunctive relief against Defendamd prevent them from violating Plaintiff's
rights under trademark law, falgetlesignating the origin of their products, and violating the
post-termination covenants of the Franchise Agreements.

Il. Summary Judgment Standard

does not have personal knowledge @f #udit and did not visit the station. See [197-2] at 6-8. The Court
will not strike Mobley’s affidavit. Mobley testifiedt his deposition that the audits were prepared and
conducted at his instruction, that tewiewed and analyzed the auditsgddhat he reviewed the distributor
reports in which B & MP showed its Gross Salege £02] at 4 and exhibits cited therein. Mobley’'s
“experience and familiarity” with the audit and B & MR&ports “adequately qualify him to testify as he
did in his affidavit.” City of Chicago v. Reliable Truck Parts C822 F. Supp. 1288, 1296 (N.D. IlI.
1993).



“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). A party’s assertion that a faahnot be or is genuinely disputed must be
supported by the materials inetlecord, including bunot limited to “depositions, documents,
electronically stored information, affidavits oedarations, stipulations. . , admissions, [and]
interrogatory answers.” Fed. R. Civ. P. 56(c)(&) genuine issue of materiéct exists if “the
evidence is such that a reasble jury could return a xaict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The party seeking summary
judgment has the burden of establishing the laiclny genuine issue of material fact. See
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The Courtu'sh construe all facts and draw
all reasonable inferences in the lightshéavorable to the nonmoving partyMajors v. Gen.
Elec. Co, 714 F.3d 527, 532 (7th Cir. 2013) (citationdanternal quotation marks omitted).
Where, as here, the parties have submitted cross-motions for summary judgment, the Court
“take[s] the motions one at a tnconstruing all facts and drang all reasonable inferences in
favor of the non-moving party.Black Earth Meat Mkt., LLC v. Vill. of Black EartB34 F.3d
841, 847 (7th Cir. 2016).

To avoid summary judgment, the nonmoving party must go beyond the pleadings and
“set forth specific facts showing thiitere is a genuine issue for trialliberty Lobby 477 U.S.
at 250. Summary judgment is proper if the nomimg party “fails to make a showing sufficient
to establish the existence of an element esseatihht party’s case, and on which that party will
bear the burden of proof at trial.’Ellis v. CCA of Tennessee LLE50 F.3d 640, 646 (7th Cir.
2011) (quotingCelotex,477 U.S. at 322). The non-movipgrty “must do more than simply

show that there is some metaphysidalibt as to the material factsMatsushita Elec. Indus.



Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). In otheords, the “mere existence

of a scintilla of evidence in support of the [non-movant’s] position will be insufficient; there
must be evidence on which the jury cotgdsonably find for the [non-movant]Liberty Lobby

477 U.S. at 252.

lll.  Plaintiff's and Defendants’ Cross-Motions for Partial Summary Judgment

Plaintiff seeks summary judgment on three issues concerning liability. Specifically,
Plaintiff seeks rulings that: 1) Noble Romanhethod of audit is permitted by the Franchise
Agreements, IRS guide recommendations, amdustry practice; 2) once the amount of
underpayment is determined, it is due and pkyammediately; and 3) B & MP breached the
Franchise Agreements by terminating them earlg ceasing to reportlea and pay royalties
past January 2014, entiting Plaintiff to “twmé Fees” and other amnts pursuant to the
Franchise Agreements, in an amount to be determined at trial.

In their cross-motion for summary judgment,f@elants argue thatdf are entitled to
summary judgment on all of Plaintiff's claims.

First, Defendants argue that they areitkat to summary judgment because there is
substantial evidence that B & MP assigned thenEhise Agreements to Army Trail, and that
this assignment was acceptable to Plaintiff.ri@usly, Defendants do natrgue that Plaintiff’s
failure to name Army Trail as a defendantedd$ Plaintiff's claims; instead, Defendants argue
that “Plaintiff has not attempted to pierce thepowate veil of B & MP,” and “[e]ven if Plaintiff
did attempt to pierce the corpcgateil as to B & MP, . . . the &@ence is clear that the only

liable party would be Army Trail. . and not Leslie Perdriamdividually.” [193-2] at 11.



Second, Defendants argue that Leslie iitted to summary judgment on Plaintiff's
claims because Leslie did not have a contraitt Defendants and did not have knowledge of the
Franchise Agreements or alleged breaches.

Third, Defendants argue thalhey are entitled to summa judgment on Plaintiff's
Lanham Act claim because Plafhthas come forward with no evidence of actual customer
confusion caused by B & MP using non-Noblenfim’s cheese and pepperoni on products that
B & MP sold to its customers as “Noble Roman’s” or “Tuscano” products, and no evidence that
B & MP’s alleged non-conforming prodiscentered interstate commerce.

Fourth, Defendants argue thtdtey are entitled to sumary judgment on Plaintiff's
deception claim, which is based on Indiana Cedb-43-5-3, because “lllinois law governs the
franchise agreements and any actions arisiregefrom, thereby making a claim based on
Indiana law inapplicablé [193-2] at 19.

Finally, Defendants argue that they are erdite summary judgmertn Plaintiff's claim
for injunctive relief because Plaintiff cannshow that it is suffering or will suffer any
substantial or immediate irreparable injury,there is “no evidence to show that any of the
named Defendants continue to sell alleged camforming goods or are exn currently operating
the Station.” [193-2] at 20.

The Court now turns to several preliminapyestions raised by Defendants’ motion for

summary judgment, which the Court must conshukdore it can address Plaintiffs’ motion.

% In their opening summary judgment brief, Defendaaiso asserted that Plaintiff's claims must fail
because Plaintiff failed to comply with a provision of the lllinois Franchise Disclosure Act that requires a
franchisor to provide certain disclosures to a peotipe franchisee prior to entering into a franchise
agreement. However, in their reply brief, Dedants withdrew their assertion that B & MP did not
receive a franchise disclosure document when presented with Plaintiff's proof to the contrary. [203-1] at
1-2.
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A. Which Law Applies to Plaintiff's State-Law Claims?

Defendants argue that lllinois law governs thdispute, while Plaintiff maintains that
Indiana law is controlling. Both parties affeursory arguments thare based on language
contained in the Franchise Agreemts and a 2010 addendum thereto.

To resolve this issue, the Court first mustetimine which state’s choice of law rules are
applicable. Although a district aat “normally applies the choieef-law rules of the state in
which it sits, when a case has been transferred &other district, theotirt instead applies the
choice-of-law rules that the court ithe transferring state would applyCromeens, Holloman,
Sibert, Inc. v. AB Volya49 F.3d 376, 383 (7th Cir. 2003). This case was transferred from the
Southern District of Indiana pursuant to 28SIWC. § 1404(a); thereferindiana choice of law
rules apply to Plaintiffs’ state laslaims. See [148] at 3; see aldautilus Ins. Co. v. Reuter
537 F.3d 733, 734 (7th Cir. 2008) (“a$ederal court sitting in Indian the district court applied
Indiana choice-of-law rules®. “Indiana choice-of-law provishs generally favor contractual
stipulations as to governing lawKapoor v. Dybwad49 N.E.3d 108, 126 (Ind. Ct. App. 2015)
(quotation marks and citation omitted). But “whé#re parties have not made an effective choice
of law,” the Court will apply “the law of the forumith the most intimate contacts to the facts.”
Am. Employers Ins. Co. v. Coachmen Indus., B&3 N.E.2d 1172, 1178 (Ind. Ct. App. 2005).

The Franchise Agreements at issue in this pas@de in relevant pathat “with respect
to all claims, controversies, digies or actions, this agreemenalsle interpreted and construed
under Indiana law.” [198] at 4. Thisale of law provision is enforceable. S€apoor, 49
N.E. 3d at 126. Therefore, the Court will apphdiana law to the entire breach of contract

claim, even to the extent that the claim raisssies that do not require the interpretation and

4 Plaintiff's two federal claims, for violation of tHeanham Act and for injunctive relief, are, of course,
created by and interpreted according to federal law.

12



construction of the Franchise Agreements. Téisecause “[a]lthougmtiana allows different
claims to be analyzed separately, it does fiotvaissues within thoseounts to be analyzed
separately.” Rexroad v. Greenwood Motor Lines, In86 N.E.3d 1181, 1184 (Ind. Ct. App.
2015). “For example, an Indiana court migirtalyze a contract @im and a tort claim
independently but would not seperilg analyze and apply the lagf different juisdictions to
issues within each claim.Id.

Defendants argue that the Franchisere&gents’ choice of law provision is not
controlling because an “Addendum to the Franchise Offering Circular and Franchise
Agreement,” which was signed in 2010, providest tmothing in the . . . Franchise Agreement
can abrogate or reduce any of a franchisegtsi as provided for under lllinois law, or the
franchisee’s rights to any procedure, foruar, remedies providedor by the laws or the
jurisdiction.” [197-2] at 8. Defedants assert that this addendum is “clear on . . . its face that the
parties intended lllinois law to govern the franchise agreemetds.The Court disagrees. The
above-quoted section of the Addendum doesconatain any language ewimg the intent that
lllinois law govern all claims arising out oféhFranchise Agreements. Instead, it preserves
additional rights and remedies that an lllini@nchisee may have under lllinois law. Having
abandoned their argument that Plaintiff failedptovide B & MP withdisclosures required by
the lllinois Franchise Disclosure Act, segpranote 3, this provision has no relevance to B &
MP’s arguments as to why it is entitled tarsuary judgment and the Court need not consider it
further.

The Court now turns to Plaintiffs’ claim foleception in violation of Indiana Code § 35-
43-5-3. Defendants argue that they are edtitte summary judgment on this claim because

“Illinois law governs the franchise agreementd any actions arising therefrom, thereby making
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a claim based on Indiana law inapplicable.” [1934219. The Court finds the argument that the
Franchise Agreements require the Courtapply lllinois law unconvincing, for the reasons
explained above. Nonetheless, the Court hasisedoubts about Plaiffts ability to bring a
deception claim against B & MP. Deceptionaicriminal offense under chapter 35-43 of the
Indiana Code. If a person “suffers a pecuniary &ssa result of violation of” that chapter, “the
person may bring a civil action against the pareho caused the loss.” Ind. Code § 34-2423-1.
While “[i]t is well established ‘that Indiana lawpplies to a claim under an Indiana statute,” the
guestion here “is whether the Indiana statuteiappd the facts alleged in the complaingtorie
v. Randy’s Auto Sales, LL.G89 F.3d 873, 879 (7th Cir. 2009) (quotiAfien v. Great Am.
Reserve Ins. Co766 N.E.2d 1157, 1166 (Ind. 2002)). The parties do not address this issue in
their briefs. Although Plaintiff is an Indianarporation with its principal place of business in
Indiana, Plaintiff's franchisee and the franchisehat center of this lawsuit are both located in
lllinois. Further, Defendants’ alleged breach the Franchise Agreement and violation of
Plaintiff's rights under the LanharAct appear to have occurred in lllinois. Therefore, it is
unclear what legal basis Plaintiff has for bringing the deception claim against B & MP. In the
supplemental briefing contemplated below, theu@ will direct the pdies to also address
whether Indiana Code 88 34-24-3-1 and 35-43-p8yaunder the specific &s of this case.

B. Is Army Trail A Necessary Party?

Although the parties largely ags over the issue, the Coaiso finds it necessary to
address as a threshold matter whether the proper corporate entity has been named as a defendant.

Pursuant to Federal Rule of Civil Procedure 18] fferson who is subject to service of process

® “A criminal conviction . . . is not necessary to maintain an action” under Indiana Code § 34-24-3-1;
“rather, the plaintiff need only prove a violation of the relevant criminal prohibition by a preponderance
of evidence in order to pursue civil péires against the defendant under the act&apers, Inc. v.
Trarms, Inc, 203 F. Supp. 3d 969, 973 (S.D. Ind. 2016).
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and whose joinder will not deprive the court abgct-matter jurisdiction must be joined as a
party if: (A) in that person’s absence, the ¢ozannot accord completelief among existing
parties; or (B) that person claims an interesttirggao the subject of the action and is so situated
that disposing of the action in the person’s absemay: (i) as a practical matter impair or
impede the person’s ability to protect the interest; or (ii) leave an existing party subject to a
substantial risk of incurring doull multiple, or otherwise inconsent obligations because of the
interest.”

In this case, both sides acknowledge that Afimgil faces liability under the Franchise
Agreement, but for different reasons. B & MP maintains that Army Trail assumed all of B &
MP’s rights and obligations in 2011 and therefisréhe only entity that “can be liable for B &
MP, LLC’s debts and obligations.” [193-2] at 1Plaintiff maintains instead that Army Trail is
simply the “d/b/a” that B & MP has beening since the parties gan their contractual
relationship. Despite this, Plaiiis do not name Armyfrail as a defendant, or even identify B
& MP as “B & MP d/b/a Army Trdf in the governing complaint.

Based on the briefing and evidence proviblgdhe parties, the Court has serious doubts
about its authority to enter judgment for or agaiPlaintiff on any of its substantive claims
without Army Trail being added tthe lawsuit as a Dendant. According t®efendants’ briefs
and supporting exhibits, B & MP was dissolvaad Army Trail had teen over operation of
Plaintiff's franchises at the Station by the ¢inthat the alleged breaches of the Franchise
Agreements and violation of Plaintiff's trademark rights under the Lanham Act occurred.
Defendants admit that Army Trail is responsitior B & MP’s debts and obligations, which
would include its obligations under the Franehi&greements, trademark law, and the Indiana

deception statute (to the extent that the satstapplicable). These facts and admissions
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strongly suggest that any judgmemtPlaintiff's favor should be @ared against Army Trail, not
B & MP.

Plaintiff apparently seeks ignore any distiation between B & MP and Army Trail by
characterizing Army Trail as the mere “d/b/a”®®& MP. However, Plaintiff does not cite any
case law indicating when one company should dissidered another’s “d/b/a” or what effect
such a status would have on theu@’s ability to enter judgmerggainst a corporate entity that
has not been named as a defendant in the lawBuither, the evidence submitted by the parties
shows that Army Trail is a separate corperantity, which was registered with the lllinois
Secretary of State many years after B & MP, #rad Army Trail kept operating after B & MP
was involuntarily dissolved.

The Court recognizes that this may beagpropriate case to pierce the corporate veil
between B & MP and Army Trail. See, el§gnrad Motor & Welder Serv., Inc. v. Magnetech
Indus. Servs., Inc973 N.E.2d 1158, 1165 (Ind. Gtpp. 2012) (explaining tt “[tlhe corporate
alter ego doctrine is a device by which a pldirtties to show that te corporations are so
closely connected that the plafhshould be able to sue one for the actions of the other” and
identifying the factors consideréd applying the doctrine)Alternatively, it may be the case that
B & MP assigned all of its righ under the Franchise AgreemetdsArmy Trail and/or that
Army Trail is B & MP’s successor in interessuch that Army Trail would be the proper
corporate defendant to a sarising out of a breach tiie Franchise Agreements.

However, Plaintiff has not addressed thgalestandard for pieing the corporate vell
between two entities, or whether doing so wdmtdappropriate under the specific facts of this
case; nor has it addressed whether the Franétgseements were assigned to Army Trail or

whether Army Trail is B & MP’s successor in interesich that Army Trahould be held liable
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for breach of the Franchise Agreements and saisof Plaintif's marks. The Court will not
analyze these issues without Pldiist or Army Trail’'s input, esgcially as Plaintiff chose not to
name Army Trail as a defendaahd Army Trail may have its own interests that are not
adequately protected by the named Defendantshemdcounsel. Similarly, the Court believes it
would be inappropriate to entgrdgment for or against B & MP or Leslie on any of the issues
raised in the parties’ summary judgment motions without resolving the threshold issue of
whether Army Trail is a necessary party. Thereftine Court denies Piiff’'s and Defendants’
motions for summary judgment without prejuglicPlaintiff will be given until May 5, 2017 to
either file a motion for leave to amend themgdaint to add or substitute Army Trail as a
defendant, or file a brie—uwith citation tgplicable legal precedent—advising the Court why
Army Trail is not a necessary party to this lawis The Court will then set a status hearing,
order supplemental briefing, and/reconsider its decision aummary judgment to the extent
necessary.
IV. B & MP and Leslie Perdriau’s Motion for Limited Discovery

Defendants seek to reopen digery to explore the terms of B & MP’s settlement with
Bradley and the substance of those partiesleseéint negotiations. Defendants argue that they
are entitled to such discovery because the antbahBradley paidvould offset any amount that
Defendants would be required pay if Plaintiff obtains a judgent against them. Defendants
also argue that the settlement terms and ndgwotgare relevant andgatioverable because they
may contain admissions that obviate triable issthes; may be used for impeachment at trial;
and they may be used to sh®aintiff's or Bradley’s bias oprejudice. Defendants explain
further that they could not hawbtained this information whildiscovery was still open, because

B & MP settled with Bradley in the sunenof 2016, after discovery had closed.
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In response, Plaintiff agrede provide Defendants witthe settlement amount if and
when Plaintiff obtains a judgment against them.tlsat the proper offsetan be determined.
However, Plaintiff maintains that the other setiént terms and negotiations are not relevant and
therefore not discoverable because Federal Bukevidence 408 prohibits the settlement terms
and negotiations from being used at trial.

The Court concludes that it is appropriateg¢open discovery for the limited purpose of
allowing Defendants discovery on the terms angotiation of the settlement between Plaintiff
and Bradley Perdriau. Ru408 provides that evéthce of “furnishingpromising, or offering—
or accepting, promising to accept, or offgyri to accept—a valuable consideration in
compromising or attempting to mgpromise the claim” is not audssible on behalf of any party
“either to prove or disprove thalidity or amount of a disputeclaim or to impeach by a prior
inconsistent statement or a contradictiorfPed. R. Evid. 408(a). However, the Court “may
admit this evidence for another purpose, sucpraging a witness’s bias or prejudice.” Fed. R.
Evid. 408(b). Thus, “Rule 408 does not create @tggory of documents that is off limits from
discovery,” but rather “creates a narroncksion from admissibility as evidence.Clark v.
Experian Info. Sols., Inc2006 WL 626820, at *2 (N.D.lllJan. 6, 2006)see alsd?activ Corp.

v. Multisorb Techs., Inc.2012 WL 1831517, at *5 (N.D. IllIMay 18, 2012) (“no discovery
privilege exists regardingettiement negotiations”).

The Court cannot say based on the infdroma before it that the settlement and
negotiations would be inadmissible for any purpoBer instance, at trial, Defendants would be
entitled to cross-examine B & MP and Bradhay their potential biases. See Fed. R. Evid. 607
(“Any party ... may attack th witness’s credibility.”);United States v. Abefi69 U.S. 45, 52

(1984) (“Proof of bias is almost always relevhatause the jury, as finder of fact and weigher of
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credibility, has historically been entitled to assall evidence which might bear on the accuracy
and truth of a witness’ testimony.”). The $a&tient and negotiations may provide evidence of
relevant biases, which Defendants should benaitbto explore through discovery. Therefore,
the Court grants Defendants’ motion to reopeéstovery for the limited purpose of conducting
discovery on the settlement and settlement negoigbetween B & MP and Bradley Perdriau.

This ruling does not address whether Ri#i is required to respond in full to
Defendants’ supplemental request for the production of documents [218-1. light of this
ruling, Plaintiff has any renmaing objections to the scopdyreadth, or relevance of the
supplemental requests, it shoatlempt to resolve #se objections with Defendants using the
cooperative process required by Rule 26(c). &t tiails, Plaintiff is free to file a motion for
protective order with this Court.
V. Conclusion

For the reasons explained above, the CourtedePlaintiff’s motion for partial summary
judgment [184], denies Defendants’ motidor summary judgment[193], and grants
Defendants’ motion to reopen discovery for timeited purpose outlined in the analysis below
[213]. Plaintiff shall have uiitMay 5, 2017 to eithef1) file a motion for leave to file an
amended complaint substituting or adding Army [T&kiell Deli, Inc. as the corporate defendant;
or (2) file a brief, with propecitation to supporting authority, explaining why Army Trail is not
a necessary party to this lawsuit. The Caoutt then set a status hearing, order supplemental
briefing, and/or supplement or reconsider stsmmary judgment rulings if necessary. In
addition, the parties should proceed with thgplemental discovery outlined above and are
directed to file a joint stas report on May 5, 2017 advisingetiCourt of their progress and

suggesting a cutoff date for cohaping the supplemental discovery.
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Dated: March 29, 2017 : E :/

RobertM. Dow, Jr. &~
UnitedState<District Judge
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