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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

MICHAEL MCcKAY,
Case No: 15 ¢ 9522
Plaintiff,
V. Magistrate Judge Susan E. Cox

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

N N N N N N N N N N N N

ORDER
Plaintiff MichaelMcKay appealghe decisionof the Commissionepnf the SocialSecurity
Administration(*Commissioner”)denyinghim Disability InsuranceBenefits(“DIB”) underTitle
Il of theSocialSecurityAct (“the Act”). Forthe reasondiscussednorefully below,weremandhis
matterfor furtherproceedings consistenith this opinion.Plaintiff's motionfor summaryudgment
is granted [dkt. 9].

STATEMENT OF FACTS

|. PROCEDURAL HISTORY
Plaintiff filed anapplicatiorfor DIB andSupplementabecurityincome orOctobers, 2009,
alleginghebecamalisabledon August 29, 200%sresultof injurieshesufferedin a motorvehicle
crash.R. 167-169, 320Plaintiff went through theadministrativeprocesswhich resultedin an
administrativelaw judge (“ALJ”) denying his application on May 18, 2011, following an
administrativehearing.The ALJ determinedthat, despitesuffering from a number ofsevere
impairmentstheplaintiff couldstill performaverylimited range osedentaryvork, whichallowed

him to performjobslike benchassemblemachingenderandinspector.R. 24, 28. To reachthat
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conclusion, thé\LJ reliedon thetestimonyof thevocationakexpertfrom theadministrativenearing.
After the AppealsCouncildeniedplaintiff's requesfor review, plaintiff filed suitin the Northern
District of lllinois, seeking reviewf the decision under 42 U.S.C. 8405(Q).

On August 21, 2014, the courversedhe ALJ's decisionandremandedhe caseto the
Commissionefor furtherproceedigs. McKay v. Colvin, No. 13 C1535,2014WL 4186824N.D.
ll. Aug. 21, 2014).The court foundthat the vocationaexpert’stestimonydid notestablishthat
plaintiff could perform jobslike benchassembledespiteplaintiffs moderaterestrictionon his
ability to maintainpace.McKay, 2014WL 4186824, *3-4 TheALJ hadfoundthattheplaintiff had
moderaterestrictionson his concentratiorpersistenceand pace, but neitherthe ALJ nor the
vocationalexpertclarified whethera personwith sucharestrictionwould beableto maintainthe
pacenecessarto perform the jobs dienchassemblemachingenderor inspectorMcKay, 2014
WL 4186824, *3-4The courtwasalsotroubled by théactthatthe vocationaéxperthadtestified
thata person could ndte off task30 percentof thetime in those jobsbut hadn’tsaidwhethera
moderaterestriction would constitutebeing off task 30 percentof the time. McKay, 2014 WL
4186824, *3-40nremandtheAppealsCouncilreturnedhecasdo theALJ for furtherproceedings
consistent with the court’s order. R. 1149-1152.

OnMarch30, 2015, thé&\LJ convenednotherladministrativéhearing.R. 1018-1050.This
time, whenposing ahypotheticako the vocationaéxpert,the ALJ askedherto bearin mindthat,
becauseof a moderaterestrictionin concentratiorpersistenceandpace,a person could not do
assemblhfine work; that he hadto be ableto spreadhis production throughout the dapd not
maintainthe samepacehour after hour. R. 1044.The vocationalexpertsaidthat sucha person

couldstill dowork asacircuit boardassemblerocumenpreparerpraddresslerk.R. 1043-1044.



These jobs would allow a person to be off task up to 15 percent tiriidR. 1044.

Following thehearing,the ALJ onceagaindeterminedhat plaintiff wascapableof doing
a very limited rangeof sedentarywork. Again, relying on the vocationatxpert’'stestimony,the
ALJ concludedhatthisallowedtheplaintiff to performjobslike circuitboardassemblerlocument
preparerpor addresslerk. But, the ALJ further concludedhat,underthe theMedicalVVocational
Guidelineq"“Grid”), onceplaintiff turned 5¢/earsold onJanuaryg, 2015, hevasdisabledR. 1008.
Thatentitledplaintiff to SSlasof thatdate,but notto DIB, asplaintiff’'s insuredstatusexpiredon
SeptembeB0, 2014. R. 1006, 1008.

IIl. THE MEDICAL RECORD

The plaintiff's odysseythrough theSocial Security Administrationbureaucracyand his
medicaltreatmentfollowing a motor vehicle accidenthave combinedo produce awo-volume,
1700pagerecord.The bureaucratigortionaloneamountgust over half of that, calling to mind
Judge Posner’s observation thamany are understandably reluctant to undergo the arduous
applicationprocessuntil drivento do so by desperationCole v. Colvin, — F.3d —, —, 2018VL
3997246at*3 (7th Cir. July 26, 2016)As thisis now theplaintiff’'s secondrip to federalcourt to
challengdahedenialof hisapplicationfor disability insurancéenefits thesummaryof themedical
record will be kept as briefs possible.

BeforeAugust29, 2009, thelaintiff workedasan electricianfor over 20years.R. 1281-
1282, 1321-132@ut, thenhe drove hivehicleinto autility poleata highrateof speedR. 320.
He sufferedtraumaticbraininjury, andfracturesof theleft femur, multiple ribs, jaw, sternumand
hip. R. 327, 402His braininjury left him with significantcognitiveimpairmentsheneeded 24-

hour-adayattendanandwasincapableof making hisown medicalor legaldecisionsR. 400.He



hadto beplacedon a ventilatoandfed through dube.R. 327, 369, 375, 40@&urgicalrepairswere
doneto hisjaw, pelvis,andleft femur.R. 398, 454He wascomatosdor about anonthfollowing
surgery. R. 715.

After about a montteng hospital stay, plaintiff was transferredto the Rehabilitation
Institute of Chicago.R. 476, 497.He wasalertand oriented, but confusedto whom helived
with. R. 476.0ver the course of histay, he underwentherapysessiondo help him adjust
emotionallyto hisdisability. R. 491-495By theendof histimethere,hehadimprovedgreatly,but
continuedo exhibitsignificantcognitiveimpairmentespeciallyin termsof memoryproblemsR.
485.Hewould require continuous supervisiamdmoderatassistancgettingaroundputhewould
no longemeedafeedingtube.R. 485, 502-503He wastransferredo theHCR ManorCardacility
on October 30, 2009. R. 508.

After anothermonthiong stay, plaintiff was dischargedo continue homephysicaland
occupationatherapyR. 509. Hestill exhibitedmemoryloss,remainingforgetfulandconfusedR.
517.His judgmentandinsightwereimpaired.R. 518.He sufferedfrom weaknessjoint pain,leg
cramps, and difficulty breathing.R. 517. When physical therapy sessionsbegan, plaintiff
complainedodf painheratedat 8 or 9 on a 10-poirdcaleaftersitting for an hourandwasconfined
to awheelchairR. 659.In Decembef009,afteramonthof thriceweeklysessiongplaintiff could
walk with awalkerunder supervision; hiseightbearingwasreducedo 50%.R. 657.In January
2010,plaintiff wasable to use acanefor a shordistanceunder supervisiorwasat 85% of normal
weightbearingandheratedhispainat5/10.R. 655.By April 2010 plaintiff ratedhispainat2-3/10
after sitting for an hour, he couldvalk for 15 minuteswith a cane,andstandat a counterfor 20

minutes.R. 647.



At that time, plaintiff's orthopedic surgeorDr. Troy, who had reconstructechis hip,
reportedthatplaintiff could notreturnto work until furthernotice.R. 660, 733. Shortlyhereafter,
in May 2010,Dr. Troy hadto remove a hypertrophiosone spur and hardware frgataintiff's left
leg.R. 728.In June 2010Dr. Troy reportedhatplaintiff continuedo improve, buexplainedhat
it would “be quite awhile until hewill beableto go backto work ashe hasalsosustainechead
traumaduring theaccidentandhehasresultingproblemswith hisleg functionthereafter.’R. 717.
Improvement continued througbeptembeR010, but, over gear after plaintiff's accident,Dr.
Troy reportedthat plaintiff would still needanother 3o 5 months ofphysicaltherapy.R. 715.
Plaintiff's gaitwasslow dueto hisbraininjury. R. 715.Thedoctor noted thatlaintiff wasworking
hard to get back to work, but that he iamst likely headed for longermdisability.” R. 715.

Plaintiff wasdischargedrom physicaltherapyin November 2010; hiead“maxedout.” R.
981.In Decembenf 2010 Dr. Troyreportedhatplaintiff wasstill having significant problemaith
his left leg, sufferingpainin his kneeandhip. R. 980.He hadto takeanttinflammatorydrugsand
narcotic pain relieverson a regularbasis.R. 980. Dr. Troy felt he was a goodcandidatefor
disability, as he was unable to sit or stand for longer than 30 mimies.R. 980.

Not surprisingly,plaintiff's difficulties impactedhis psychologicawell-being.He began
seeingapsychiatristDr. Lelio, in April 2010,andatherapistMs. Dillberg, in December2010.
R. 788, 972At theirinitial sessionplaintiff told Dr. Lelio thatheworried he would never bable
toworkagainR.976.Dr. Lelio diagnoseglaintiff with generalize@nxietydisordeandprescribed
AmbienandXanax.R. 976. In May, plaintiff told Dr. Lelio thatthemedicationvashelpful but he
wasstill a bitdepresse@bout hissituation.R. 977.By November plaintiff wasstill anxiousand

depressedyut didn’twantto addanantidepressartb hismedicatiorregimenR. 979. In March



2011,Dr. Lelio reportedthat plaintiff's loss ofself esteemaffectedhis daily activitiesand his
conditionimpactedhis ability to sustainconcentratiorandattentionresultingin failureto complete
tasks.R. 972-973.In January2011, Ms. Dillberg reported plaintiff suffered from extreme
restrictionson hisability to getthroughdaily activities,maintainsocialfunctioning,andmaintain
concentrationpersistenceandpace.R. 788. She didn’t think he would [ableto perform inany
work setting. R. 787.
[ll. THE PLAINTIFF'S TESTIMONY

At his administrativehearing,the plaintiff testifiedat lengthregardinghis limitationsand
how hislife changedafterhisaccidentAs aresultof hisbraininjury, simpletasksaredifficult for
him, like writing acheck R. 1027-1028He getsconfusecasily.R. 1027 His sisterhelps himwith
somethings; hiswife hadhelpedbefore,buttheyweredivorced dew monthsbeforethe hearing.
R. 1028.He haspainall down hisleft side,from his shouldeto his hip, andin his foot.R. 1031,
1035.He can'twalk very far without acane.R. 1032.He is only ableto sit for about ahalf hour
before he hasto get up and stretchto relieve the pain.R. 1035. The pain interfereswith his
concentration, and he is easily distracted. R. 1035, 1037.

IV. THE ALJ’S DECISION

As alreadynoted, oremandatfterreviewingthe evidence aecondime andconducting a
secondadministrativénearingtheALJ foundthatplaintiff wasnotdisabledoriorto Januarys, 2015
and, therefore, not entitled to DIB. The ALJ determinedthat, despite a number ofevere
impairments- statuspostmotor vehicleaccidentwith multiple injuries includingtraumaticbrain
injury; fracturesof the pelvisleft femurandhips;generalize@nxietydisorderdysthymicdisorder;

andhepatitisC — theplaintiff retainedthe residualfunctionalcapacityto performa very limited



rangeof sedentarywork. R. 996, 998-999The limitation to sedentaryvork meantthat plaintiff

could sit for approximatelysix hours ofan eighthour workdaywalk or standfor no morethan
abouttwo hours ofaneighthour workdayandonly occasionallytift upto tenpounds.R. 998; 20
C.F.R. §8404.1567(a), 416.967(B)az V. Chater, 55 F.3d 300, 30¢7th Cir. 1995).In additionto

thoserestrictionstheALJ foundthatplaintiff couldneverclimb laddersyopes por scaffolding;could

only occasionallybalancestoop, kneel, crouclerawl, or climb rampsor stairs;could notoperate
foot controlswith hisleft leg; hadto beallowedto use acaneatwork; andhadto beallowedchange
positionsfrom sitting to standingevery30 minutesfor 5 minutesat atime, but stayon taskwhile

doing so.R. 998. TheALJ alsofoundthatplaintiff hada number of cognitivimitations: he could
only performwork thatinvolved simpleinstructionsandthatwasroutineandrepetitive;thework

could not involveanyinteractionwith the public;it could not beassemblyine work; andit hadto

be lowstresswork thatdid not involvemorethanoccasionatlecisionmakingandchangesn the
work setting. R. 998-999.Finally, the ALJ also found that plaintiff could only work in an

environmenthatwasrelatively quiet.R. 999. Despiteall theselimitations, the ALJ —relying on

the vocationaéxpert’'stestimony- concludedhatplaintiff’'s RFCallowedhimto do jobdike circuit

boardassemblergdocumenpreparerpr addresglerk. R. 1007. Oncetheplaintiff turned 50years
old onJanuarye, 2015 however,theGrid directeda findingthathewasdisabled.R. 1007-1008.
This meantthat hequalified for SSlasof his 5¢" birthday, but noDIB, ashis insuredstatushad
expired Septembed0, 2014, just 3 months earlier. R. 1008.

DISCUSSION

|. STANDARD OF REVIEW

TheALJ'sdecisiormustbeupheldf it follows theadministrativgorocedure for determining



whethertheplaintiff is disabledassetforthin theAct, if it is supportedyy substantia¢videnceand
if it is free of legalerror.20 C.F.R. 88 404.1520(a), 416.920(a); 42 U.S.C. § 138Bt®.Court
mustreversdf thereis anerror of law, evenif theevidenceadequatelysupports the conclusion
Schmoll v. Harris, 636 F.2d 1146, 115(th Cir. 1980). Although the Coureviewsthe ALJ's
decisiondeferentiallytheALJ mustneverthelesbuild a“logical bridge”betweertheevidenceand
his conclusionMoorev. Colvin, 743 F.3d 1118, 113TthCir. 2014). A‘minimal [ ] articulat[ion]”
of the ALJ'sjustification is enoughBerger v. Astrue, 516 F.3d 539, 545 (7th Cir. 2008).
[I. ANALYSIS
A. The Borderline Age Situation

Theplaintiff's leadargumenin this casehasto do with hisageandthe ALJ’s finding that
he was disabledwhen he turned 50 onJanuary6, 2015, buihot before.Becausehe plaintiff's
insuredstatusexpiredslightly overthreemonthsbheforethat,on SeptembeB0, 2014 plaintiff was
not entitledto DIB, only SSI. The age 50 cutoff was basedon theCommissioner'sMedical
Vocational Guidelines, or “Grid.” The Grids reflect the Social Security Administration's
determinationthat certain combinationsof age, education,work experience,and exertional
limitationsdirect afinding of either disabled or natisabled at stefive of the disability analysis.
20 C.F.R. 8 404.1569; 20 C.F.Rt. 404, SubptP., App. 2 § 200.00(a}{aynes v. Barnhart, 416
F.3d 621, 627-307" Cir. 2005). At age 50, persoris consideredo bein the“closelyapproaching
advancedage” category,which takesin ages50-54. Once a personfalls into the “closely
approachin@dvancecge”categorythe Commissioneassumethattheremaybea seriougffect
ontheirability to adjustto work otherthanthe kind theyareusedto. 20 C.F.R. 8 404.1563(dfror

example,in this case the plaintiff workedasa unionelectrician,a skilled position,for 21 years



beforehisaccident.With theverylimited RFCtheALJ found, theplaintiff is unableto dothatwork
any more and his skills are not transferableHe would haveto makea vocationaladjustmento
other work; unskilledvork like addreslerk, documenpreparerpr circuit boardassemblerThe
Commissioner'ssrid sayshe could ddhatasa younger individuahged45-49, 20 C.F.RPt. 404,
Subpt. P., App. 2 § 201.21, but msanindividual“closely approachingdvancedge.”20 C.F.R.
Pt. 404, Subpt. P., App. 2 § 201.14nd so, theALJ foundthatplaintiff wasnot disabledbefore
his 50" birthday, but disabled once he turned 50. R. 1006-1008.

Whenplaintiff's insuredstatusexpired hewasonly about 3 monthshyof his 50th birthday.
Again, hadhe beencloselyapproachingadvancedgebeforethatexpirationdate,he would have
qualifiedfor DIB under theGrid. Given the circumstanceshe plaintiff argueshatthe ALJ was
draconiarwith the cutoffdate. In fact, theplaintiff argueghattheALJ ignoredthe Commissioner’s
regulationsrelatedto circumstancegust like this: borderline caseswhere age makesall the
difference between a favorable opinion andiafavorable one. The regulations provide:

How we apply theagecategoriesWhenwe makea finding about youability to do

otherwork under 8§ 404.1520(f)(1yye will use theagecategoriesn paragraphgc)

through(e) of thissection Wewill useeachof theagecategorieshatappliesto you

during the periodbr whichwe mustdeterminef youaredisabledWewill not apply

the agecategoriesnechanicallyin a borderlinesituation.If you arewithin afew

daysto afew months ofreachingan olderagecategory,and using the oldeage

categorywouldresultin a determination odecisionthatyou aredisabledwe will

consider whetheo use the oldesgecategoryafterevaluatingheoverallimpactof

all the factors of your case.

20 C.F.R. § 404.1563(bJ.he plaintiff was certainlywithin afew months— threemonthsanda
week—of reachinganolder ageategorywhich,if applied, would haveesultedn a determination

thathewasdisabledandentitledto DIB. But, theALJ didn’t give plaintiff thebenefitof the doubt.

She applied the age categories mechanically.



Of course,under the wording of thapplicableregulation, theALJ hasdiscretionto be
generour exacting.But theregulationdoesmandatehat the ALJ “considerwhetherto usethe
olderage.” 20 C.F.R. § 404.1563(bThe ALJ madeno mentionof her thought process this
regard,sayingonly that she“flou]lnd no vocationahdversities"andchose noto “apply the Grid
rue [sic] concerning age nomechanically.”"R. 1006.The ALJ didn’t discusswvhat “vocational
adversities'might be.

Courtsin this district generallyrequire somexplanationof the ALJ’'s thoughtprocess
regardingapplicationof agecategoriesn borderlinecasesPelech v. Colvin, No. 14 C7021,2016
WL 727208at*7 (N.D. lll. Feb.22, 2016)figueroaVv. Astrue, 848F. Supp. 2d 894, 89@N.D. IlI.
2012);Andersonv. Astrue, 2011WL 2416265, *1IN.D.Ill. 2011);Freundtv. Massanari, 2001WL
1356146, *19AN.D.Ill. 2001).Therequiremenbf anexplanationsn’t conjuredout of theether.
TheregulationspecificallysaysthatALJs“will consider'whetherto give aclaimantthebenefitof
the doubin borderlinecases.The SeventhCircuit haslong requiredthat,in everycaseanALJ
build a“logical bridge”betweerthe evidencandherconclusiorto allow a courtto tracethepath
of anALJ’s reasoning See Sarchet v. Chater, 78 F.3d 305, 30{7" Cir. 1996).An ALJ must supply
enougldetailandclarity to permitmeaningfureview.Arnett v. Astrue, 676 F.3d 586, 59th Cir.
2012).TheALJ’s barestatemenin this casethatsheappliedtheGrid mechanicalljpecaus¢here
areno vocationahdversitieswithoutmore,is simplyinadequateandthis casemustbe remanded.

Going astepor two beyondthe ALJ’s conclusory determination, timecessityof aremand
becomesall the more clear upon any attemptto figure out if the ALJ applied the regulations
correctlyin this case.As just notedwe don’t knowfrom the ALJ’s decisionwhat a vocational

adversity might be or whetherthe ALJ consideredany. At the time of the decision, the

10



Commissioner'sHearing, Appeals,andLitigation Law Manual” (“HALLEX") explainedit this
way:
[T]he claimantmustshowprogressivelynorevocationabdversity(ies}-to support
use of the highesige—asthetime periodbetweenheclaimant'sactualageandhis
or herattainmenbf the next higher age category lengthens.
One finds additionalvocational adversity(ies)if some adjudicativéactor(s) is
relativelymoreadversevhenconsideredn termsof thatfactor'sstatedcriteria, or
whenthereis an additionalelemen(s) which hasadversevocationalimplications.
Exampleoftheseadditional vocationadversitiesarethepresencef anadditional
impairment(svhichinfringesupon—withoutsubstantiallynarrowing—aclaimant's
remainingoccupationabasepr theclaimantmaybebarelyliteratein English,have
only a marginal ability to communicatein English, or have a historgf work
experiencein an unskilled job(s)in oneisolatedindustry or work setting. (An
isolatedindustry wouldoe suchasfishing or forestry.)Otheradversecircumstances
in individual casesnayjustify using the higher age category.
HALLEX 11-5-3-2(Nov. 2, 1993)(quoted Figueroa, 848F. Supp.2d at896)* Theexplanation
of what constitutesan additional vocationahdversityis not particularlyilluminating. Whenthe
opacityof theHALLEX is combinedwith theabsencef anydiscussiorby theALJ, anyreview of
the ALJ’s decision would be speculative at best, and certainly not meaningful.
Thepartiesdo their bestto fleshthis out, focusing on thédALLEX’s exampleof example
of “additionalimpairment(s)."Theplaintiff submitghathisimpairmentsf carpaltunnel syndrome
and hepatitis C are additionalimpairmentsthat constitute,or result in, additional vocational

adversitiesThe Commissioneargueshatthe carpaltunnel syndroméadresolvedwith surgery

andplaintiff hashadhepatitisC for 20yearsandwasnotseekinganytreatmenfor it. Valid points,

! This provision was removed on March 25, 2016, andreplaced with HALLEX |-2-2-42.

https://lwww.ssa.gov/OP_Home/hallex/TSHsiL1.htm. InterestinglythenewHALLEX provision -which

wasnotin effectat the time of the ALJ’'s decision— requiresALJs to specifically explaintheir decision
regarding the borderline age situation and to indicate the specific factors considered.
https://www.ssa.gov/OP_Home/hallegi2/I-2-2-42 .html. Thus,underthe currentversionof the provision,

therewould beyet anotherreasonto remandthis casein additionto the SeventhCircuit’s logical bridge

requirementnd thedecisionf thecourtsin thisdistrict.
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butastheALJ did not discuskerreasoningtheCommissioners veeringinto forbiddenterritory;
providing supporfor anALJ’s conclusionghatarenot foundin theALJ’s opinion. TheCourt’s
reviewis limited to rationaletheALJ supplies; reasonirthpattheCommissioner’sawyerscomeup
with laterondoesnotenterinto thecalculusHill v. Colvin, 807 F.3d 862, 86&@th Cir. 2015). And,
it cannot bégnoredthat,from theALJ’s first decisionn May 2011to hersecondlecisionn March
2015, theavailablejob basdor plaintiff haderodedoy half, dwindlingfrom 8000to 4000.R. 1007,
1064. With factorslike this in the record — factors which the ALJ seemedto ignore — the
requirementhatanALJ explainherdecisions underscoredsis theneedor aremandn thiscase.
Moreover,the currentSocial SecurityAdministration’sguidancefor ALJ’s consideration
of additional vocationadversitiesuggestthatthepartiesmightbe dowrthewrongpathregarding
additionalimpairments.In addition to theHALLEX, the SocialSecurityAdministrationalsohas
a ProgramOperationsManual System(“POMS”). The sectioncovering borderlineage cases,
DI1.25015.006suggestshatadditionalimpairmentsarethosethatdo not reducanRFCfrom one
levelto another -say,from light work to sedentaryvork — but dareducethe vocationabasewithin
thatRFC. Thesectiongivestheexampleof anindividual of borderline ageith alight RFCwho
hasan additionalimpairmentthat precludesoverheadreaching.This would not erodethe base
enoughto drop the individuato asedentaryRFC, butit would be enouglo supportplacingthe
individual in the higheragecategory https://secure.ssa.gov/apps10/poms.nsf/inx/0425015006.
the individualhadan additionalimpairmentthatdid significantly erode thdight work vocational
base- thesectioncitesa 4-houlimitation on standing/walkingasanexample-thatwould reduce
theRFCcategoryto sedentaryand astheadditionaimpairmentvasalreadyaccountedor, it would

be inappropriatéo accountfor it againby also placing the individualin the next highesage

12



categoryhttps://secure.ssa.gov/apps10/poms.nsf/inx/0425015006.

In this case,the ALJ determinedhat plaintiff's RFC wasfor sedentarywork, the lowest
categoryAs such, theALJ could notaccountfor the plaintiff’'s additionalimpairments- like his
traumaticbraininjury or his depressioandanxiety— by dropping theplaintiff into alowerwork
category. There is no danger of *“doubleweighing”, as the POMS calls it.
https://secure.ssa.gov/apps10/poms.nsf/inx/042501S@0despitethe ALJ’s conclusorystatement
thattheresimply arenovocationaladversitiesit would seempasedon guidancérom thecurrent
POMS, thatthereare additionalimpairmentghatinfringe on theeemainingoccupationabase;in
other wordsthattherearevocationabdversitiesNow, neitherthecurrentversions of thelALLEX
or thePOMSwerein effectat thetime of theALJ’s decision,andneitherhave theorce of law,
Christensenv. HarrisCnty., 529U.S.576, 587 (2000)(agenayterpretationsareentitledto respect,
” but onlyto theextentthattheyhave“the powerto persuade.”)Dean v. Colvin, 585F. App'x 904,
905(7thCir. 2014)(". . weneednotdecidewhetherthe[HALLEX], whichis designatedsa guide
ratherthana regulation, establisheghtsenforceabldy claimants.”);Davenport v. Astrue, 417F.
App'x 544, 541 7th Cir. 2011)(“Circuitsaresplit over whether the HALLEX creates enforceable
rights.”);Parker for Lamon v. Sullivan, 891 F.2d 185, 19(rth Cir. 1989)(“ThePOMSmanualhas
no legalforce andthereforethe standarccannot be controllingn this case); , 891F.2d 185,190
(7th Cir. 1989)(“The POMS manualhas no legal force and thereforethe standardcannot be
controllingin this casey), but withoutanythingfrom the ALJ thatallows a courtto follow thepath
of herreasoningtheyareat leastbreadcrumbsAnd, withoutanythingmorethana conclusory
statemenfrom the ALJ, they seerto lead down a different path that the ALJ took.

Accordingly,thismattermustberemandedo theCommissionerThatis notto saythatthe

13



ultimateresultthe ALJ reachedvaswrong. It maywell bethatthereareno additional vocational
adversitieor thattheydo notwarrantanallowanceto anagecategorythatplaintiff missedoy just
threemonths.But thecourtcannosimplytaketheALJ’s word onit. See Sarchet v. Chater, 78 F.3d
305, 307 7thCir. 1996)(“. . .we cannot uphold decisiorby anadministrativeagency, . .if, while
thereis enouglrevidencen therecordto support the decision, theasongivenby the[ALJ] do not
build an accurate and logical bridge between the evidence and the result.”).
B. The Vocational Evidence

BecauseheALJ’s treatmenbf borderlineageissuenecessitatearemandthereis noneed
to addressheplaintiff’'s remainingargumentssee Yurt v. Colvin, 758 F.3d 850, 86(thCir. 2014),
but at leastone doesnerit somediscussionThe plaintiff doesn’t thinkthat the ALJ adequately
addressedhe concerns the couttadwith her previous decisionThe court remandedhis case
previously because:

the VE state[d]thata person wouldndeed,needto keepa consistenpacewhen

respondingo the question oivhetherapersorsufferingfrom moderateestrictions

would needto maintaina consistenpacethroughout thelay. We know from the

ALJ's RFC determinatiorthat plaintiff hasmoderateestrictionsin concentration,

persistenceandpace But afterintroducing the jobavailableto plaintiff, neitherthe

ALJ nor theVE clarif[ied] whethera persorsufferingfrom moderateestrictions

would beableto keepthe consistergacethe jobgequire. TheVE alsostate[d]that

if a personwas off-track 30 percentof the time or more becauseof pain or

concentration’it would benoticedandthey would loseheirjob.” Here,again,we

do not knowif plaintiff's moderateestrictionsconstitutebeingoff-track 30 percent

of thetime.
McKay, 2014WL 4186824 at *3. The plaintiff argueshatthe ALJ didn’t improve orthisin the
secondearingoecauseéheVE didn’t addressvhetherplaintiff's difficulties with maintainingpace

would be a problerwith theparticularjobs —circuit boardassemblerdlocumenprepareraddress

clerk—thattheVE identified. But,onremandtheALJ positednoderateoncentrationpersistence,

14



and paceproblemsin her hypotheticalto the VE, and translatedthat into a restrictionagainst
“assemblyline work” for theVE, explainingthatby assemblyine work, shemeantwork wherethe
individual would haveo maintaina consistenpacehourafterhour.R. 1044.TheVE testifiedthat
the jobs sheitedwould not beuledoutby sucharestriction.R. 1044. SotheVE didin facttestify
that a persorwith plaintiff's difficulties maintainingpacewould beableto performthose jobs.
Nothingmorewasrequiredby thecourt’s previous decisiortee, e.g., Hofdien v. Barnhart, 2006
WL 470178, *3, 17Fed.App’x. 116(7th Cir. March 1,2006) (hypotheticahdequatelygaptured
plaintiff's moderaterestrictionsin maintaining concentrationpersistenceand paceby limiting
production pressures and prohibit@gsemblyine work).

Thatbeingsaid,onremandjf thecaseprogresseto the point okexampleof work plaintiff
canperformdespite hisapacityfor avery limited range ofsedentaryvork, acloserlook at those
examplesvould bein order. TheSeventtCircuit has, over thdastfew years focusedts scrutiny
on thetestimonyof vocationalexpertsregardingthetype of jobsthat a plaintiff cando andhow
manyof those jobsexist. Dimmett v. Colvin, 816 F.3d 486, 488-89th Cir. 2016);Forsythe v.
Colvin, 813 F.3d 677, 680rth Cir. 2016); Herrmann v. Colvin, 772F.3d 1110, 11137th Cir.
2014); Browning v. Colvin, 766 F.3d 702, 7097th Cir. 2014). Vocational expertsand their
testimonyhavenot faredwell under thecourt’s scrutiny. The kinds ofconcernghat the Seventh
Circuit has had with sudestimonyare concerns here as well.

In this case,the VE cited threejobsthat plaintiff could performdespitehis very limited
capacityfor sedentaryvork: circuit boardassemblerjocumenpreparerandaddreslerk. There
were,accordingo theVE, about 4000 ofhesgobsin theplaintiff's region.TheVE statedhather

testimonywasconsistentvith the Dictionary of Occupationalitles, but a lookat theentriesshe
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reliedonfor hertestimonydoesendto castsome doubt owhethertheplaintiff coulddosuchwork.
ForexampletheVE citedcircuit boardassemblefDOT 726.684-110 As the jobis describedit’s
rather exacting and detailed work:

Inspectsprinted circuit board (PCB) assembliedor defects,suchas missing or

damage@omponentdposeconnectionsprdefectivesolderExamine?CB'sunder

magnificationlampandcomparesoards tasampleboardto detectdefects Labels
defectsrequiringextensiverepairs,suchasmissingor misalignedparts,damaged
componentsandloose connectiongindroutes board® repairer.Performsminor
repairs,suchas cleaningboardswith freonto remove soldeflux; trimming long
leads,usingwire cutter;removingexcesssolderfrom solder points (connections),
using suction bulb or soldarick andsoldering iron; oresolderingconnections on

PCB'swheresolderis insufficient.Maintainsrecordof defectaandrepairgoindicate

recurringproduction problemdviay repositionandsoldermisalignedcomponents.

May measurelearances between board and connectors, using gauges.
http://www.occupationalinfo.org/72/726684110.htritls difficult to imagine a personlike the
plaintiff, whom theALJ found could noperform detailedtasksand had trouble concentrating,
holding down such a job.

Thejob of documenpreparerDOT 249.587-018is describedasfine work requiringfocus
aswell. Thejobis preparing documentsr microfilming, andamong othetasks,involvescutting
documents to microfilm size using razor knives or pape cutters
http://www.occupationalinfo.org/24/249587018.htrAdd to plaintiff's concentrationissuesthe
elemenbf theALJ's RFCandhypotheticathatallowstheplaintiff to changepositionsform stting
to standingfor 5 minutesevery 30 minuteswhile remaining on task and,again,doubtsarise.lIt's
possible, perhapfr anindividualwith theplaintiff's verylimited RFCto performthesgobs, but
it's notexactlyselfevident.See, e.g., Dimmett, 816 F.3cat489(comparisonf plaintiff’s limitations

with tasksthecitedjobsactuallyrequire “should haveausedilarmbellsto ring”); Allensworth v.

Colvin, 814 F.3d 831835(7th Cir. 2016)(vocationaéxpert citecexamplesof jobs in response to
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ALJ’s hypothetical;[y]et the vocationatxperineverexplainedvhethertheplaintiff couldactually
performthem.”); McClesky v. Astrue, 606 F.3d 351, 35&/th Cir. 2010)(a persowho could do
“occasional typing” could not perform work that required “frequent fingejing”

Beyondthat,do suchjobsevenexistor, atleast,existin significantnumbers?he Seventh
Circuit hasrepeatedlyexpresse@oncernsith the obsolescence ofanyof thejob listingsin the
Dictionaryof OccupationaTitles. Dimmett, 816F.3d486, 489 7thCir. 2016);Herrmann, 772F.3d
at1113;Browning, 766 F.3cat 709.That’scertainlyaconcernn thiscaseaswell. Forexamplethe
job of addres<clerk— in which the worker “addressedy handor typewriter envelopescards,
advertising literature, packages,and similar items” — has not been observedfor 40 years.
http://www.occupationalinfo.org /20/209587010.htaerhapsvith goodreasonbecauseasthe
SeventhCircuit observedastyearwhile questioningvhethersucha jobexistedatall, let alonein
significantnumbers:

does anyone use tgpewriter any more? Most addressingnowadaysis either

personalaswhenoneis sending &Christmasor getwell card,or automatedasin

the case of businessmailings, including mass mailings of advertisementsor

magazines.
Alaura v. Colvin, 797 F.3d 503, 508/th Cir. 2015).The othertwo job examples- circuit board
assembleanddocumenpreparer areonly a bitbetter;thoseentrieswere updatedn 1986.Still
they are 30 yearsout of date,and the SeventhCircuit hasexpressedinderstandablskepticism
regardingthe continuecexistenceof jobs involvingmicrofilm. Hill v. Colvin, 807 F.3d 862, 869
(7th Cir. 2015).As is oftenthecase thesourceof theVE'’s estimateof the number o&nyof these
jobscurrentlyin existencas not knownastheDOT contains natatisticsregardinghe numbeof

jobsin agivenjob categorythatexistin thelocal, state,or nationaleconomyHerrmann, 772F.3d

at1113.0nremandtheALJ, andtheVE, woulddowell to bearin mindthe questiongaisedbythe
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VE'’s testimonyin this case.

CONCLUSION

Forthe reasondiscussednorefully abovewe remandhis matterfor furtherproceedings

consistent with this opinion. Plaintiffimotionfor summaryjudgment is granted [dkt. 9].

ENTER: /w

DATED:
10/31/16 Susan E. Cox, U.S. Magistrate Judge
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