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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TERESA ELWARD, individually and on )
behalf of all otherssimilarly situated, )
Plaintiffs, g
V. g 15 C 9882
ELECTROLUX HOME PRODUCTS, INC., g JudgeJohn Z. Lee
Defendant. g

MEMORANDUM OPINION AND ORDER

In this putative class action]linois consumers bought dishwashedssigned and
manufactured by Electroluthat unexpectedly overheaterhusingfires and flooding. Teresa
Elward,on behalf of herself and others similarly situated, has Elesdroluxpursuant tdllinois
law for breach of implied warranty, strict liability, negligence, fraud] atatutes relating to
consumer fraud and deceptive practicédectrolux has movedo dismiss theFirst Amended
Complaint for failure to state a claiemd for failure to plead the fraud claims with particularity
For the reasons provided below, the Court grants in part and denies in part the motion.

Factst

Electolux is the world’s seconthirgest appliance maker by units sold. 1st Am. Compl.
11. Electrolux designs and manufactures dishwashers and sellsutitesmits own brand
name, as well as other brand names, such as Frigiddirgf 11-13.

Elward alleges thashe and other consumers purchased Electrolux dishwashers through

Electrolux’s agents.Id. § 55. Further, she alleges thBtectrolux had direct communications

! When reviewing a motion to dismiss, the Court assumes the alleged facts imflaicbare
true and draws all possible inferences in favor of Plainfiée Tamayo v. Blagojevich26 F.3d 1074,
1081 (7th Cir. 2008).
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with her and other putative class members via advertisements, the internet, tyvdorams,
registration cards, and other document$. According to Elward, based on tdeect dealings
of customerswith Electrolux and its agents, Electrolwasaware thaElward and other lllinois
consumersequired dishwashers that were safe to use in their hantisatwould last as long
as dishwashers typically do, which is around nine to thirteen y&hr$.29.

Elward asserts that Electrolux dishwashers are defective because the electeral sys
overheats, causing its electrical components to aatdive and melt the tub that contains the
water. Id. 116. Electrolux began receiving complaints about its deshers catching on fire in
2007. Id. 111 21 24 (citing examplesf fires). Fires occurred even when a dishwasher was not
operating. Id. 1 21. According to examples cited in the complaint, the length of ownership
before the dishwashers caught fireagadfrom nine months to five yearsid. The resulting
property damageonsisted oEmoke damagdlooding,as well agheloss of a consumerisouse
and all of her possessiondd. Due to its concerns that its dishwashers wspentaneously
igniting, Electrolux recalled several models of dgshwasherdn the United Kingdom and
Australig but to this day, Electrolux has nssued a similar recaith the United Statesld. § 22.

Even after customers complained to Electrolux that its dishwashers posed sarfety
risks, Electrolux intentionally concealed those risks and continued to manufactuselathe
dishwashers at issuéd. 7122, 116, 134, 14%1. Furthermore, Electrolux did not warn owners
that they should replace their dishwashers to avoid those ftsk$.134. To add insult to injury,
Elward allegeswhen class members called Electrolux to make warranty cldihestrolux
routinelychargedhema fee to inspect their dishwashekaowing that the dishwasher could not

be repaied and that Electrolux would nbé offering a replacementid. { 154.



Based on these facts, Elward and the putative @assrtthe following claims (1)
breach of implied warranty of enchantability(Count I} (2) strict Iability based on design
defect(Count 1), (3) strict liability based onailure to warn (Count Il1); (4) negligence(Count
IV); (5) negligent failure to arn (Count V) (6) injunctive and dclaratoryrelief (Count VI); (7)
unjust earichment(Count VII); (8) violation of the lllimis Consumer Fraud and Deceptive
BusinessPractices Act(Count VIII); (9) violation of the lllinois Uniform Deceptive Trade
Practices Ac{Count IX); and(10) fraudulent sncealmen{Count X).

L egal Standard

A motion underFederal Ruleof Civil Procedure 12(b)(6) challenges the sufficiency of
the complaint. Christensen v. Cty. of Boone, ||Il483 F.3d 454, 457 (7th Cir. 2007)Jnder
federal notice pleading standards, “a plaindiftomplaint need only provide a short and plain
statement of the claim showing that the pleader is entitled to relief, sufficient to eprtred
defendant with fair notice of the claim and its basi$dmayo 526 F.3d at 1081seeFed. R.

Civ. P. 8(a)(2). When considering a motion to dismiss under Rule 12(b)(6), the Court must
“accept[ ] as true all welpleaded facts alleged, and draw[ ] all possible inferences in [the
plaintiff's] favor.” Tamayg 526 F.3d at 1081.

A complaint, however, must also allege “sufficient factual matter, acceptédiey to
state a claim to relief that is plausible on its facAshcroft v. Igbal 556 U.S. 662, 678 (2009)
(citing Bell Atl. Corp. v. Twomb]y550 U.S. 544, 570 (2007))For a claim to have facial
plausibility, a plaintiff must plead “factual content that allows the court to drawetsonable
inference that the defendant is liable for the misconduct alledgdd."The plausibility standard
is not akin to a ‘probability requirement,’ but it asks for more than a sheer pogditdit a

defendant has acted unlawfully.ld. Plausibiity, however, “does not imply that the district



court should decide whose version to believe, or which version is more likely than not.”
Swanson v. Citibank, N.,A614 F.3d 400, 404 (7th Cir. 2010).

Allegations of fraud must be pleaded in conformancdetteral pleading standards
specified in Rile 9(b). Borsellino v. Goldman Sachs Group, Ind77 F.3d 502, 507 (7th Cir.
2007). Under Rule 9(b), in “averments of fraud or mistake, the circumstances congtftatid
or mistake shall be stated with particularityd. The “circumstances constituting fraud” include
the identity of the person who committed the fraud, the time, place, and content atitheafrd
the method by which the fraud was communicated to the plai@éde Vicom, Inc. v. Harbridge
Merch. Servs Inc, 20 F.3d 771, 777 (7th Cir. 1994)his is also known as the “who, what,
when, where and how” standar@iLeo v. Ernst & Young901 F.2d 624, 626 (7th Cir. 1994).
This requiremenensures that defendantgve fair notice of plaintiffsclaims and grounds,
providing defendants an opportunity to frame their answers and defdtssgsal Assocs., Inc. v.
Long Grove Trading Cp754 F. Supp. 1226, 1230 (N.D. 111.1990).

Analysis
|. Breach of Implied Warranty of Merchantability

Electrolux first asserts th#the breach of implied warranty claim (Count I) for economic
damagesnust be dismissed due to lack of vertical priviglward concedes thatertical privity
is lacking seelst Am. Compl.  32but sheargues thashe hasplausibly alegedthat two
exceptions to the privity requirement apply.

A claim for breach of implied warranty of merchantabilisygoverned bythe Uniform
Commercial Code, 810 Ill. Comp. St&/2-314. As a general ruleyunless personal injury is

alleged,“implied warranties give a buyer of goods a potential cause of action oailysélis

2 Elward also argues that she may move to amend the complaint to include antimthe
MagnusonMoss Act, 15 U.S.C. § 2308. Because Elward has not yet so moved, the Court will not
address any argumerggardingsuch a claim.
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immediate seller.”Rothe v. Maloney Cadillac, Inc518 N.E.2d 128, 1029(lll. 1988);seeBd.
of Educ. of City of Chi. v. A, C & S, In&46 N.E.2d 580, 593l 1989). .

lllinois recognizesvarious exceptions to the privity requirement, howeveFErank’s
Maintenance & Eng’g, Inc. v. C.A. Roberts C408 N.E.2d 403, 412 (lll. App. Ct. 1980%iven
“the factintensive nature” of the privity inquingeeln re L & S Indus., In¢.989 F.2d 929, 932
(7th Cir. 1993), a determination as to whether privity exists is often “not appropritite a
motionto-dismiss stage Apex Mgmt. Corp. v. WSR Car@25 B.R. 640, 646 (N.D. Ill. 1998).

Elward firstarguesthat the allegations of theomplaint satisfy the “direct relationship”
exception, which applies when there are direct dealings between the manutauduteremote
customer. Seeid. In Abco Metals Corp. v. J.W. Imports Co., Inemanufactureisold a wire
chopping machine tdts distributor who soldit to an equipment leasing company, who then
leased it to the plaintiff, theemotecustomer. 560 F. Supp. 125, 127 (N.D. Ill. 1982he
plaintiff alleged that the manufactuigiagent hadnet with plaintiff to discuss the maate and
had promised that thenachinewould meet the plaintiffsequirements.Id. at 128. When the
machine did not operate as expected,pllamtiff notified one ofmanufacturés agens, butall
attemptsto fix the machine failed.ld. Becausehe plaintiff alleged that it had direct dealings
with the manufacturés agentsthe Abcocourt heldthat the complainsufficiently pleaded that
the direct relationship exception and denibd manufacturer’'s motion to dismigs lack of
privity. 1d.

In In re RustOleum Restore Btketing Sdes Practices & Products Liabilitiitigation,
remote customerslleged thatthey had relied on the manufacturer'siisrepresentations in
brochures and advertisements prior to purchasingck resurfacing produand that they had

direct dealings with the manufacturer’'s ageni$5 F. Supp. 3d 772, 887 (N.D. Ill. 2016).



The RustOleum court held that such allegations neesufficient to allege that the direct
relationship exception tthe privity requirementapplied Id. (citing TRW, Inc. v. Dart Indus.,
Inc., No. 84 C 3049, 1986 WL 3327, at *10 (N.D. Ill. Mar. 7, 1986) (applying lllinois law)).

As in AbcoandIn re RustOleum Elward dlegesthat she and otheremote customers
had adirect relationship witlElectroluxdishwasher retailers, who are Electrolux’s ageAts.in
In re RustOleum Elward also alleges that sheand others like hehad direct dealings with
Electroluxvia its advertisements, warranty forms, and registration cards. 1st Am. Compl. | 55.
Based on thesdirectdealings, Elward andther remote customectaim that theyexpected their
dishwasherso last between nine and thirteen years, rather than becaonmgietely inoperable
within a short period of time.ld. 11 15 21, 25, 3236. To this end, the complaiptovides
specific examples showing thée dishwashers lastezhly nine months to two yealsefore they
overheatedcaught fire andcaused flooding Id. Given the facintensive nature of the privity
inquiry, the Court holds that these allegations state a plausible claim that Electigdieigor
breach of implied warranty under the direct relationship exception to theypagiiirement.

Elward also argues that she has alleged sufficient facésdert Electrolux’s liability
under thethird-party beneficiary exception to privity, which applies “where the manufactur
knew the identity, purpose and requirements of the dealer's customer and rumadfax
delivered the goods specifically to meet those requiremeriisahk’s Maintenance & Eng'g,
Inc. v. C.A. Roberts Co408 N.E.2d 403, 412 (lll. App. C1980);see alsdRhodes Pharmacal
Co. v. Cont’'l Can Cg 219 N.E.2d 726, 732 (lll. App. Ct. 1966)n Frank’s Maintenancethe
seller orderedeamlessteel tubing from the manufactur@nd direcédthe manufacturer to send
the tubesdirectly to theremotecustomer to be used as motorcycle front fork tubes bearing the

full front weight of motorcycles. 408 N.E.2d at 405. After discovering that the tubing was



pitted, corroded, cracked, and weld#éte remotecustomer sued the manufacturéd. at 405-
06. The courheld that the thirgbarty beneficiary exception applied becatisesteeltubing
manufacturer knew the idetyti of the remote customer knew the customer’s particular
requirement&nd purpose for thieibing and then delivered the goodsciastomerspecifically to
meet those requirementkl. at 412.

Likewise, INnR&L Grain Co. v. Chicago Eastern Corgghe manufacturer was aware of
the remotecustomer’s requirement that the grdim safely store graimuring the most severe
Wisconsin wintersand the manufacturer delivered the grain thirmeet thatequirement 531
F. Supp. 201, 2634, 208 (N.D. Ill. 1981). The court held that the alleged facts indicated that
the grain company was the thiparty beneficiary of the contract between the seller and the
manufacturer.ld. at 208.

Similar to the plaintiffs ifFrank’s MaintenancandR&L, Elward alleges that Electrolux
was aware P remote customers’ requiremerthat their dishwashers function without
overheating, catching fire, and causing floods. 1st Am. Compl.$A1L155. Elward avers that
Electrolux delivered dishwashens orderto satisfythat requirement Id. § 51. In this way,
Elward alleges that remote customers are tpady beneficiaries of contracts between
Electrolux and their dealexgents. Id. § 55. Again, given that the privity inquiry is fact
intensive, the Court holds that #eallegationsaresufficientto survive a motion to dismiss.

II. Negligenceand Strict Liability

Next, Electrolux argues thahe Moorman doctrine,also known as theconomicloss
doctrine,bars Elward’'snegligence and strict liabilitglaims(Counts Il through V).In Moorman
ManufacturingCo. v. Naibna Tank Co, the lllinois Supreme Court held thdt]ort theory is

appropriately suited for personal injury or property damage resulting from a sudimgerous



occurrence,” whereas, the “remedy for economic losdies in contract.”435 N.E.2d 443, 449
(ll. 1982). “Economic losshas been defined as ‘damages for inadequate value, costs of repair
and replacement of the defective product, or consequent loss of-piwftteout ary claim of
personal injury or damage to other propérgs well as ‘the diminution in the value of the
product because it is inferior in quality and does not work for the general purposdsdiort
was manufactured and sold.1d. (emphasis addedgitation omitted). “Simply put, a product
that damages only itself cannot be thbject of a suit for damagesMars, Inc. v. Heritage
Builders of Effingham, Inc763 N.E.2d 428, 434l App. Ct. 2002) Cf. Wausau Underwriters
Ins. v. United Plastis Grp, 512 F.3d 953, 957 (7th Cir. 2008)f the defect that gives rise to
liability imposes costs, such as repair costs or loss of customer goodwill, on tihegeurc
(Microtherm) without physically damaging any of his property, the selldreoprodat (UPG) is
not liable for those costs unless he has agreed by contract to indemnify them.”).

lllinois recognizesan exception tothe economidoss rulewhere “the plaintiff sustains
damage,i.e., personal injury or property damage, resulting from a sudden or dangerous
occurrenc€ Trans States Airlines v. Pratt & Whitney Canada, 682 N.E.2d 45, 48lII[.
1997). “For damages to be recoverable in tort, the sudden, dangerous, or calamitous occurrence
must still result in personal injury or propedamage. Absent injury to a plaintifs person or
property, a claim presents an economic loss not recoverable inltore’Chi. Flood Litig, 680
N.E.2d 265, 275-7@lIl. 1997). In establishing this exception, the Illinois Supreme Cthatl
in mind fires, explosions, or other calamitous occurrences due to the failure of a product and the
resulting risk of harm to persons or propertyLoman v. Freemar890 N.E.2d 446, 452 (lll.

2008).



In Schuster EquimentCo. Inc. v. Design Eléacal Services]nc., the lllinois Appellate
Courtreversed the trial court’s dismissal of a complaint baseth@Noormandoctring where
the plaintiff sueddefendanfor negligenty manufacturingand instaling a defectiveelectric line
that resulted in a fire inside plaintiff's personal computer. 554 N.E.2d 1097-99@8. App.
Ct. 1990) Because the complaint alleged that the figsulting from the defective product
destroyed his computehe Schustercourt held hat theplaintiff had sufficiently alleged that the
defective product had damaged “other property” and ttatdestructiorwas the result of a
sudden and dangerous occurrenice.

In Sovereign Chemical & Petroleum Products, Inc. v. Ameropan Oil .Cibwg plaintiff
sued the defendant for negligently providing the incorrect grade of fulgratks boiler, which
damaged the boiler, which then failed to heat plaintiff's faciliy8 F.R.D. 208, @ (N.D. lIl.
1992) Thefacility’s pipes froze and burst causing water damage to the plaintiff's inverithry.
The court held thathe Moormandoctrinewas no bar because the sudden water leak from the
ruptured pipes had destroyed property other than the product Ithedt 213.

Here, Elward allegethat the dishwashersf putative class membeowerheatedcaught
fire, and caused property damageeelst Am. Compl. I 2 (depicting photo of dishwastet
hadcaught fireand damaged housed. § 17 @escribing kitchen filled with smoke emitted from
burning dishwashegrid. I 21 (stating that dishwasher caught fire and burned house ddwn);
123 (Electrolux recalled dishwashers in U.K. citing potential risk of;fice)] 26 (dishwashers
ignited and caught fire) As in Schusterand Sovereign Elward seels damages for the loss of
property oher than the defective produtiat occurred in a catastrophic wagccordingly, the

Court finds that Elward has sufficiently alleged that tleorman exception applies. See

3 The Court finds misplaced Electrolux’s reliancelumcan Place Owners Association v. Danze,
Inc., No. 15 C 1662, 2016 WL 3551665, at 1% (N.D. Ill. June 30, 2016), a case which merely
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Loman 890 N.E.2d at 452. Electrolux’s motion to dismiss Counlisthrough V based on the
economic-loss doctrine is denied.
[11. Declaratory Judgment Act and Injunctions

In Count VI, Elward seeks a declaration that the dishwashers have a catefeonin
their design or manufacture that poses a serious safety risk to consumers andd¢heSpeldilso
asks for injunctre reliefthatrequire Electrolux to issue corrective actions, such aationwide
recall of the dishwashers.

As an initial matterElectrolux argueshiat Count VI must be dismissed becaresguests
for declargdory judgment and injunctions are nimtdependent causes of actiorflt is well
established that the Declaratory Judgment Act does not create an independentt actise dt
provides only an additional form of reliefMorris v. Mfrs. Life Ins. Co No. EV 95142-C H/H,
1997 WL 534156, at *10 (S.D. Ind. Aug. 6, 1997). “Therefore, a court may only enter a
declaratory judgment in favor of a party who has a substantive claim of right toetie€h rn
re Joint E. & S. Dist. Asbestos Litigl4 F.3d 726, 731 (2d Cir. 1993). Similarly, “[a]n
injunction is a type of remedy, as distinct from an underlying claim for reli€ftiyango v.
Downtown Entm’t, LLC525 Fed. Appx. 458, 460 (7th Cir. 2013). Accordingly, the Court grants
Electrolux’s motion to dismis€ount VI.

Not only doeslectroluxseek dismissal of Count VI alsoasksthe Court to strike any
requests foa declaratory judgment or injunction as a form of rel@éelst Am. Compl., Prayer
for Relief, 11 AH (seeking declaratory and injunctive relief). Howewedetermination as to

whether Elward and the mative class members will ultimately prevail on any substantive claims

involved leaky faucets with no sudden calamitous, precipitatingt.evemthermore, another case upon
which Electrolux reliesHarleysville Lake States Insurance Co. v. Superior One Electrig,Muc.14 C
747, 2015 WL9268210, at *3 (N.D. Illl. Dec. 21, 2015), is unpersuasive because it neither
acknowledges the lllinoiSupreme Court’s statement liomannor analyzes any case law applying the
sudden and dangerous occurrence exception.
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and whethen declaration and injunctiowill provide anappropriate remgdmustawait another
day. See In re RugDleum 155 F. Supp. 3d at 784 (stating that “the proper inclusiorsemple
of injunctive relief for a class action is more appropriately addressed ardrdg class
certificatior?); seeFed. R. Civ. P. 23(b)(2) (“Alass action may be maintained if Rule 23(a) is
satisfied and if: ... (2) the party opposing the class has acted or refused to act on tjraunds
apply generally to the class, so that final injunctive relief or correspgrakclaratory relief is
appropriate respecting the class as a whple.The Court thereforaleclines Electrolux’s
invitation at this nascdnstage of the litigationo determine whether Elwa@hd putative class
membes areentitled todeclaratory or injunctiveelief.*
V. Fraud

According to Electroluxthe fraud claims must be dismissa@ader Rule 9(bjor failure
to plead with particularity (Count VIII through X). The Court disagrees. Elwasdtiidficiently
addressed the “vah) what, when, where and how” standaB8ke DiLep901 F.2dat 626.

Elward allegeshe “who”: Electrolux and its Frigidairend Electrolux dishwashers. 1st
Am. Compl. 11 #4. 113. She also providetetails ofthe “what” and “how” of the fraud
describedin over twelve pages of allegation€lectrolux krew of the alleged defect and the
serious safety riskis posed,id. 1 18-17, 113 and yetconcealedhe defect and risk&gl. 1 22,
28-31, 114-121. Elward also alleges that the fraud was in full swing by 2@D7], 21. Because
the wellpleaded complaint describes tiadno, what, when, where and how of tfraud in

painstaking detail, the Court denies the motion to dismiss pursuant to Rule 9(b).

* For the same reason, despite Electrolux’s urging, the Court declinssrigssiElward’s claim
under thdllinois Uniform Deceotive Trade Practices Act (Count IX) on the ground that Elward and any
putative class or subclass will not be entitled to injunctive relief.
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V. Unjust Enrichment
Electrolux moves to dismiss Count VII because unjust enrichment is not a cacsieof
and, assuming all other counts are dismissed, cannot stand alone. “Unjust enrichmear is not
independent cause of actionatRer it is a remedfor unlawful or impoper conduct as defined
by law, such as fraud, duress or undue influence, or, alternatively, it may be based omscontrac
which are implied in law Chi. Title Ins. Co. v. Teachers’ Ret. Sys. of State of7IIN.E.3d 19,
24 (lll. App. Ct. 2014)citations and quotations omitted). Because Elward has treatedaim
for unjust enrichment as a staatbne cause of action, the Court grants Electrolux’s motion to
dismiss Count VIl. However, the Court will construe the First Amended Complaiseeking
the remedies related tmjust enrichmenas ifthey had been included in the prayer for relief.
Conclusion
For the reasons provided herein, the Court grants in parlemdsin part Electrolux’s
motion todismissthe First Amended Complaifi66]. The Court grants the motida dismiss
CountsVI and VIl insofar as those counts do not state-ftmding causes of actiamd denies
the motionin all other respects. Electrolux’s motion to dismiss filed prior to the filing of the
First Amended @mplaint is stricken as moot [36].
SO ORDERED ENTER: 10/4/16
JOHN Z. LEE
United States District Judge

® To clarify the forms of relief requested, Elwastouldomit Counts VI and VII in any future
amendment of the complaiand includein the prayer for reliefthe forms of relief requested those
counts.
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