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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WILLIAM J. HENRICHS, MYRON S. ALEXANDER, )

ROBERT PELUSO, JOSEPH RIZZO, and JEFFREY ).

SPICER, individually and on behalf of all other persons 15 C 10265

similarly situated, )

Judge Gary Feinerman
Plaintiffs,

VS.

)
)
)
)
)
ILLINOIS LAW ENFORCEMENT TRANING AND )
STANDARDS BOARD, VALERIE L. SALMONS, )
PATRICK HARTSHORN, JOHN H. SCHLAF, TIM )
BECKER, TIMOTHY NUGENT, LAUREL LUNT )
PRUSSING, RICHARD WATSON, BRENT FISCHER)
TIM GLEASON, DARRYL STROUD, PAUL D. )
WILLIAMS, JAN W. NOBLE, LISA MADIGAN, )
GARRY McCARTHY, THOMAS DART, SEAN M. )
COX, DOROTHY BROWN, MICHAEL SCHLOSSER,)
LEO SCHMITZ, and DONALD STOLWORTHY, )

)

)

Defendants.

M EMORANDUM OPINION AND ORDER

In this putative class action under 42 U.S.C. § 1983, Wilkisamrichs Myron
Alexander, Robert Peluso, Joseph Rizzo, and Jeffrey Spaieretired Cook County dbuPage
County Sheriff's Deputies-atlegethatthe lllinois LawEnforcement Training and Standards
Board and Cook County Sheriff Thomas Dart violated their rights uhdé&ourteenth
Amendment and the Law Enforcement Officers Safety Act, 18 U.S.C. § 926C, by retusing
verify that they qualif for concealed carry permits as retired law enforcement offid2os. 54.
TheBoard and Dart movender Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6) to
dismiss the complaint. Docs. 58, 6Bhecomplaint is dismissed under Rule 12(b)(6), and

becausehe ground for dismissal cannot be curgithe dismissal is with prejudice.
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Background

In resolving a Rule 12§fi1) motion asserting a facial challenge tbjgaet matter
jurisdiction, as in resolving Rule 12(b)(6)motion, the court mustccept the operative
complaint'swell-pleaded factual allegationsith all reasonalel inferences drawn iRlaintiffs’
favor, but not its legal conclusion§eeSmoke Shop, LLC v. United Staté81 F.3d 779, 785
(7th Cir.2014) Apex Digital, Inc. v. Sears, Roebuck & Co72 F.3d 440, 444 (7th Cir. 2009).
The court must also consider “documents attached to the complaint, documentsdhitaire
to the complaint and referred to in it, and information that is subject to proper judicta, hoti
along with additonal facs set forth irPlaintiffs’ briefs opposing dismissal, so long as those
additional facts “are consistent with the pleadinggHillips v. Prudential Ins. Co. of Ap/14
F.3d 1017, 1020 (7th Cir. 201@hternal quotation marks omitted].he facts are séorth as
favorably toPlaintiffs as those materiafgermit. SeeMeade v. Moraine Valley Cmty. ColV.70
F.3d 680, 682 (7th Cir. 2014).

The Law Enforcement OfficeiSafety Act (“LEOSA”), 18 U.S.C. § 926@jves retired

law enforcement officersatisfyng certainrequirements the right, notwithstanding any state or
local law to the contrary, to carry a concealed wea@ne such requirement is that tkéred
officer meet LEOSA'’s definition of “qualified retired law enforcement officeBéed.
8 926C(a), (c)(2). The other is that the retired offpxEssesan “identification” issued by the
officer's formerlaw enforcemenagency, that “identifies the person as having been employed as
a police officer or law enforcement officer” and that certifies that the off@grdcently had the
requisitetraining. Seed. § 926C(a), (d).

lllinois law commits to thdllinois Law Enforcemat Training and Standards Board

(“Board”) the responsibility under tHiinois Retired OfficerConcealed Carry'(ROCC’)



program tocertify—or, as the case may lie,declineto certify—“qualified retired law
enforcement officer[s]for eligibility under the program. 3QCS 705/10; 20 Ill. Admin. Code
§ 1720.20@t seq The term “qualified retired law enforcement officerider the Board’s
regulations incorporateébeterm“law enforcement officerfrom the same regulationsghichis
defined to mean “any police officer of a governmental agency who is primesipnsible for
prevention or detection of crime and the enforcement of a criminal code ar erafffighway
laws of any state or any political subdivision.” 20 Illl. Admin. Code § 1720.220. This dw@finiti
of “law enforcement officerinirrors the definitiorset forthin the Illinois Police Training Act,
50 ILCS 705/2, although, as will be seen shortly, it is narrower than LEOSA’stabefiof
“qualified retired law enforcement officér

Henrichs, Alexander, Peluso, aRdzo (“Cook County Plaintiffs”) etiredin good
starding after at least ten years’ service as Cook County Deputy Sheriffs.5Datc[f 1616,
46. Each was assigned toroectional or court servicdd. at 44. In 2013 and 201éach
applied to the Board fdROCCeligibility. Id. at 157-165. The Board deniedithe
applicatiors in October 2015, explainirag to eaclthat the Cook County Sheriff’'s Office
“indicated that he did not attend an approved law enforcement academy and therefase, he w
not issued a law enforcement certificate” aodld not Yerify thathe was a police officer under
the definition of thdlllinois] Police Taining Actand the corresponding IROCC rules.” Docs.
54-2, 54-3, 54-4, 54-5.

Spicer retired in good standing after at least ten years’ servicBw@3age County
Deputy Sheriff, after having been assigned to correctional or court seBace 54at 118, 44,

46. The Boed revoked Spicer’s IROCC eligibilityn April 2016, informing him that[$]ervice



as a Correctional Officer does not meet the dedimiof law enforcement under lllinois law and
Administrative Rules.” Doc. 54-6.

Plaintiffs allegethatthe Board deprivethemof their LEOSAright to carry a concealed
fiream by refusingto verify thatthey ae “qualified retired law enforcemeafficers.” Doc. 54
atf9 181-195, 211-220They also allge that the Board'’s refusaiblated their procedural due
procesgights by depriving them of their property interest in¢bacealed aay permitsfor
which they applied. Doc. 67 at 7-1Blaintiffs further allege thahe Boardviolated the Equal
Protection Clause by arbitrarily treating them differently from otheriffseDeputieswho
received IROCC certification.Doc. 54at §f 235-240. Finally, Cook County Plaintitilege
that theBoard and Dart conspired to deprive them of their federal righitsat 1241-254.
Plaintiffs seek a declaratighat they qualify for conceadl carry permitsan injunction directing
Defendants to issue certifications to that effect, and damageat{ 210, 220, 237, 240, 254.

Discussion

Subject Matter Jurisdiction

Plaintiffs premise feeral jurisdiction on 28 U.S.C. § 1331, which givesdisrict courts
jurisdiction over “all civil actions arising under the Constitution, laws, or treafitte Unted
States’ Doc. 54at 4. Defendants argue thBtaintiffs’ LEOSA claims actually arise under
state lawbecause the crux of the sigtwhether correctional and courfioérs like Plaintiffs
qualify as “law enforcement officers” undiiinois law. Doc. 58 at 5; Doc. 63 at 7.

As an initial matter, Defendants’ jurisdictiorelgument is of no moment. Plaintiffs’
federal equal protecticand procedural due procedaims indisputably arise under 8§ 1331, so
even if their LEOSA claim were a stdéav claim,the court could entertaihunder the

supplemental jurisdiction, 28 U.S.C1867(a). The LEOSA claim is a feder&im in any



event. Plaintiffs allegaot that they meet the definition of “qualified retideds enforcement
officer” under llinois law, butrather that the Board’s refusal to certify them as qualified retired
law enforcement officers for a concealed carry peraarhether or not correct as a matter of
lllinois law—violates LEOSA. Doc. 54 at 1 34-35A claim that a defendant violated a
plaintiff's federal rights gives rise to federal question jurisdiction under § 138&Exxon
Mobil Corp. v. Allapattah Servs., In&45 U.S. 546, 552 (2005) (“In order to provide a federal
forum for plaintiffs who seek to vindicate federal rights, Congress has peohfam the district
courts original jurisdiction in federgjuestion cases. .”).
. Merits

A. LEOSA Claim

The gist of Plaintiffs LEOSA claimis that the Boar@Dart can be ignored for present
purposes) has adopted a narrower definitiorgoftfified retiredaw enforcement officer” than
hasLEOSA, thereby depriving Plaintiffs of the “right to carry concealed firearmst’ tEOSA
guarantees themDoc. 54 at 11 702. LEOSA defines “qualified retired law enforcement
officer,” in relevant part, as “an individual who ... was authorized by law to engage in or
supervise the prevention, detection, investigation, or prosecutiontbi incarceration of any
person for any violation of law ... .” 18 U.S.C. § 926C(c)(2) (emphasis added). The
emphasized language includes those individuals, like Plaintiffs, who sereedentiors. The
definition of “qualified retired law enforcement officer” under lllinoisvles narrower; as noted
above, it incorporates lllinois’s definition of “lagnforcement officer,” which in turn means
“any police officer of a governmental agency who is primarily responsible feeiptien or

detection of crime and the enforcement of a criminal code or traffic or higlawayof any state



or any political subdivision.” 20 Ill. Admin. Code 8§ 1720.220. Unlike the federal definition, the
lllinois definition doesotinclude officers who worked in a correctional environment.

That is precisely the ground on which the Board rested its denial of PIAIREEC
applications—Plaintiffs worked as Sheriff's Deputies in corrections, not irofiine capacities
referenced by the lllinois definition. Plaintiffs allege that the Boarditusion of them from the
IROCC program violated their LEOSA right to a concealed carry permit beceegardless of
what lllinois law might say, they are “qualified retired law enforcenoéinters” under LEOSA.
And theyseek to us@ 1983as the vehicle to enforeghat they believe to be thdiEOSA
rights Doc. 67 at 5-7; Doc. 7& 36.

“Section 1983 imposes liability on anyone who, under color of state law, deprives a
person of any rights, privileges or immunities secured by the Constitutionvesi Blessing v.
Freestone520 U.S. 329, 340 (1997) (internal quotation markgted). “In order to seek
redress through 8 1983%however, ‘a plaintiff must assert the violation of a fedatght, not
merely a violation of a federal law/[bid. UnderBlessingand like cases federal statute gives
rise to a federal right enforable under 8 1988nly if these three conditions are met

First, Congress must have intended that the provision in question benefit the
plaintiff. Second, the plaintiff must demonstrate that the right assertedly
protected by the statute is not so “vague and amorphous” that its enforcement
would strain judicial competence. Third, the statute must unambiguously
impose a binding obligation on the States. In other words, the provision

giving rise to the asserted right must be couched in mandatory, ttadher
precatory, terms.

Id. at 340-41see alsdGonzaga University v. Do&36 U.S. 273, 282 (200BT Bourbonnais
Care, LLC v. Norwood366 F.3d 815, 820 (7th Cir. 2017). The question here is whether LEOSA
satisfies those three conditions.

LEOSA states, in relevant part:



Notwithstanding any other provision of the law of any State or any political
subdivision thereof, an individual who is a qualified retired law enforcement
officer andwho is carrying the identification required by subsectiomay

carry a concealed firearm that has been shipped or transported in interstate or
foreign commerce

18 U.S.C. § 926C(a) (emphasis added). ThE®)SA grantsa person concealed carry rights
only if that persorfl) is a “qualified retired law enforcemenificer” as defined by LEOSAnd
(2) “is carrying the identification required by subsection (d).”

Therein laystheflaw in Plaintiffs’ LEOSA claim. LEOSA does not give concealed carry
rights toanyindividual who satisfies its definition of “qualified retired law enforcemeriteff”
Rather, LEOSA gives such rights t6cualified retired law enforcement officeohly if that
individual has “the identification required by subsection (dil.’§ 926C(a). Subsection (d), in
turn, states that “the identificatidis “a photographic identificatiorssued by the agency from
which the individual separated from service as a law enforcement dffeeidentifies the
person as having been employed as a police officer or law enforcement offat¢inatnertifies
that the individual recently had the requisite firearms trainidg§ 926C(d) (emphasis added).
Under LEOSA, then, if a retired officer does not have an identification issut lojficer’s
former agency, then the officer has no concealed carry rights under LEQ&AIf she is a
“qualified retired law enforcement officer” under LEOSA.

This has implications for whether Plaintiffs may enforce under § 1983 what theyebel
to be their LEO& rights. Recall thdirst Blessingrequirement, thatCongress must have
intended that the provision in question benefit the plaiht®0 U.S. at 340. Although
Congressnay have intendedhat LEOSA benefisomeretired law enforcement officers, iicdd
not intend that LEOSA benefiur Plaintiffs, for while they may be “qualified retirdaw
enforcement officerstinder LEOSAthey do not have the required agency-issued identification.

See Johnson v. N.Y. State Dep’t of Corr. Sef@@ F. Supp. 2d 178, 185 (N.D.N.Y. 2010)
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(“[P]laintiffs are not presently a member of the class of individualsshom LEOSA was
intended to benefit because they concede that they do not possess the requisioaiiberijifi
see alsd~riedman v. Las Vegas Metro. Polibep’t, 2014 WL 5472604, at *4-5 (D. Nev. Oct.
24, 2014) (sameMoore v. Trent2010 WL 5232727, at *4 (N.D. Ill. Dec. 16, 2018ame)

Nor does LEOSA cleathe thirdBlessingrequirement, thatthe statute must
unambiguously impose a binding obligatiomthe State$ 520 U.S. at 321. Plaintiffs point to
nothing in LEOSA, and the court on its own has found notluhligating States to issue
subsection (d) identifications to anybody, even to individuals meeting the fedengiaebf
“qualified retired law enforcement officer See Arrelli v. Rabner 2007 WL 1284947, at *2-3
(N.J.App. May 3, 2007) (“[LEOSA] does not ... require a State to issue a certification in order
to permit an individual to qualify under the statute.”). To the contt&@QSA expressly allows
States to adopt theimm standards in deciding to whom subsection (d) identificatiolhbe
issued Seel8 U.S.C. § 926C(d)(2)(B)(1) (providing that thexjuired identification must
indicate that the former officer has met “the activgty standards for firearms trainirag
established by the Stat® carry a firearm of the same type as the concealed firearm”) (emphasis
added)seealsoFriedman 2014 WL 5472604, at *4 (“[N]o private right of action exists under
LEOSA because Congress explicitly intended for states to establish anckehfar own
concealed firearm certification standardsMpore, 2010 WL 5232727, at *4 (holding that
LEOSA “preserve[s] the States’ authority irtasishing eligibility requirements for qualified
retired law enforcement officefsand that subsection (d) “constitutes a reservoir of powers set
aside for the State"Johnson709 F. Supp. 2d at 186 (“[T]he creation of a federal remedy
would be inconistent with LEOSA'’s statutory scheme because Congress left the statesewith th

authority to issue concealed firearm certificationsApsent an obligatioon the State® issue



subsection (d) identifications, there is no enforceable right to suchrdificdtion under § 1983.
SeeBT Bourbonnais Care866 F.3d at 822 (noting that, satisfy the thirdBlessingrequirement
“the statute cannot leave any room for discretion on the part of the state”).

Under the Tenth Amendment, it could hetany otheway. In Printz v. United States
521 U.S. 898 (1997), the Supreme Court invalidated under the Tenth AmerugmeamBrady
Act provisions that required local law enforcement officers to perform backgrouokisobre
prospective handgun owner$he Act directed the “chief law enforcement officer” in the
prospective gun owner’s place of residence to “make a reasonable effaeraiaswithin 5
business days whether receipt or possession [of a handgun] would be in violation of the law,”
includingby seaching a federal databasadany available state and logakcordkeeping
systems Id. at 903 (quoting 18 U.S.C. § 922(s)(2)). The officer had no obligation “to take any
particular action ihe determine[d] that a pending transaction would be unlawful,” but if he
chose to notify a gun dealer that a prospective purchaser was ineligible to amjha gvas
required to “provide the woulbe purchaser with a written statement of the reasons for that
determination.”Ibid. Additionally,if the officer deterrmed that a purchase would be lawful,
the Act required him to “destroy any records in his possession relating tortsietrald. at
904. The Supreme Court struck down this scheessomg thatthe Tenth Amendment
prohibited Congresfsom “forc[ing] participation of the States’ executive in the actual
administration of a federal programld. at918 see alsd_ac Courte Oreilles Band of Lake
Superior Chippewa Indians v. United Staté87 F.3d 650, 662 (7th Cir. 2004Longress may
no more commande State’s officers ... to administer or enforce a federal regulatory program

than it may command State legislatures to do so.”) (internal quotation marks oriitsea;v.



Reng 163 F.3d 1000, 1003 (7th Cir. 1998) (“When the national government condioeipts
legislative or executive arms of a state, the law violates a structural immunity.”)

lllinois, of course, haslectedo establish theROCC program to implement LEOSA.

But Printz and its progeny would have enabled lllinois to declingag any role in

implementing LEOSA, including to decline issueany subsection (d) identifications, arftht
greater power includes the lesser power of deciding to whom lllinois iwéllsyibsection (d)
identifications. (If LEOSA had been enacted pursuant to Congress’s power under the Spending
Clause, lllinois’s choices might have been more limise@, Pennhurst State Sch. & Hosp. v.
Halderman 451 U.S. 1, 17 (1981), but LEOSA is not a Spending Clause statute.) Accordingly,
if Plaintiffs could sue uret 81983 to compel the Board to issue subsection (d) identifications to
them, then LEOSA would effectively dragoon state officiale administering a federal law,

which Printz prohibits. SeeJohnson 709 F. Supp. 2d at 188Rfintz renders Congress unable to
legislatively require the defendants to certify that the plaintiffs have met MekisYstandards

for carrying a firearm of the same type as the concealed fireaéartglli, 2007 WL 1284947,

at *2-3 (same) In any eventPrintz does not come into play because, as shown above, LEOSA
in fact does not require state officials to issue subsection (d) identifications.

In holding that Plaintiffs may not usel®83 to enforce LEOSA, and indeed have no
LEOSA rights to enforcehe court acknowledges th&ie D.C. Circuitreached the contrary
conclusion inDuBerry v. District of Columbia324 F.3d 1046 (D.C. Cir. 2016TheD.C.

Circuit reasoned thathe identification requirement under subsection (a) does not does not
define the category of individuahtitled to the LEOSA right to carry, but is simply a
prerequisite to the exercise of axisting right under the LEOSA.Id. at 1051, see also idat

1055(“[T] he firearms certification requirement does not define the right itself buhe i@

10



precondtion to the exercise of that right”)As shown above, LEOSA's tedefeats that reading,
as the statutprovides concealed carry rights toyandividual “who is a qualified retired law
enforcement officeandwho is carrying the identification required by subsection (d).” 18
U.S.C. § 926C(a) (emphasis added). There iexinal basis for treating “qualified retired law
enforcement officer” as theole requirement for obtaining LEOSA rights; rather, such an
individual also must have a subsection (@nitfication. Both criteriaare necessary, not
sufficient, conditions for coverage under LEOSA, and only individuals who satisfy bgth ma
enforce their statutory rights under § 1983. MoreodeBerry, which concerned a challenge to
the District of Colurbia’s concealed carprogram did not have to squarely addréasntz
because the District is not a State and therefore is not protected front éedeoachment by
the Tenth AmendmentSee824 F.3d at 1057.

One might ask whether the court’s holdnegders LEOSA a dead lettdxot at all.
LEOSA enablegetired law enforcement officevgho qualify forconcealed carry permits in
States where they worked to carry their weapons in tatg Segardless of whether the officer
would be entitled to a petitnn that State The statutory textparticularly given the placement of
“any” before “State,’Is clear on this poin©nce a “qualified retired law enforcement officer”
obtains “the identificabn required by subsection (d)” from thgency whersehe used to work,
she has satisfied LEOSAtsvo requirementand, “[n]otwithstanding any other provision of the
law of any State or any political subdivision thereof,.may carry a concealed firearml'8
U.S.C. § 926(a) (emphasis addedjee Friedman2014 WL 5472604, at *5 (“Rather than
affirmatively requiring states to issue concealed carry licenses to retired pfficers, LEOSA
merely permits retired officers who already possess a coneeaigdpermit to bring a

concealed firearm across state linesThat right vas especially meaningful at the tiltdeOSA

11



was enacteth 2004 when seventeen States still completely prohibitencealed carrySee
DuBerry, 824 F.3d at 1052And it remainsmeaningful todayas aconcealed carry permit issued
by one $ate does not necessarily emtithe permit holder to carry her weapon in anoth&ieS
See Peterson v. Martinez07 F.3d 1197, 1201 (10th Cir. 2013) (“Washington State does not
provide reciprocity to Colorado [concealed handgun licenses], and thus Peterson’s Washingt
issued [license] is not recognized by Colorado.”).
B. Procedural Due Process Claim
Plaintiffs attempt to formulate a procedural due process d¢taone oftheir briek. Doc.
67 at 7-15. The operative complaint does not mention procedural due process, but because a
complaint need not articulaganylegal theories, a plaintiff may oppose a motion to dismiss by
invoking a legal theory that does not appear in the compl&eChapman v. Yellow Cab
Coop, 875 F.3d 846, 848 (7th Cir. 2017) (“Ever since their adoption in 1938, the Federal Rules
of Civil Procedure have required plaintiffs to pledaimsrather than facts corresponding to the
elements of a legal theory.”Btill, Plaintiffs’ procedural due process claim fails on the maerit
“To demonstrate a procedural due process violation of a property right, the phatrgiff
establish that there is (1) a cognizable property interest; (2) a depmightihat property
interest; and (3) a denial of due procedstian v. Blangd630 F.3d 519, 527 (7th Cir. 2010).
“To claim a property interest protected by the Fourteenth Amendment, a parsbhave more
than a unilateral expectation of the claimed interest. H&,nmstead, have a legitimati@aim of
entitlement to it.” Ibid. (internal quotation marks and alterations omittdelaintiffs contend
that they possess a “legitimate claim of entitlement to their status as law enforcHioers o

and to its specific retirement benefit, to wit: an IROCC card issued pursyaH@SA].” Doc.

12



67 at 12. That theory faildor the reasos thatthe LEOSA claim fails: LEOSA gives thenmo
right to, and thus no property interest in, toacealed carrgermits that they seek.

Nor doPlaintiffs have astate lawentitiement tdhe concealed carrgermits or their
“status as law enforcement officers.” As explained above, lllinois wasdfi@dopt whatever
definition of “qualified retiredaw enforcement officerit wishedfor purposes of the IROCC
program, and Plaintiffs do not dispute that tfeal/to meet the Board’s definition.

C. Equal Protection Claim

When a plaintiff bases an equal protection challenge on his membership ieet slegs
or the denial of a fundamental right, the governmgussfication for the regulation must sawisf
heightenedscrutiny. See $ail v. Vill. of Lisle 588 F.3d 940, 943 (7th Cir. 2009). “In the
absence ofleprivation of a fundamental right or the existence of a suspect class, the proper
standard of review is rational basidbid. Here,Plaintiffs d not allege that they are members
of a suspect classThey assert &undamental right to their property [interest]” in tbencealed
carrypermits Doc. 67 at 8, 15, but, as noted, they have no pragpertyright. Plaintiffsdo not
contendthat theyhave a fundamental righinder the Second Amendment to carry concealed
firearms, andhereforehave forfeited any such argumei@eeFirestone Fin. Corp. v. Meyer
796 F.3d 822, 825 (7th Cir. 2015) (“[A] party generally forfeits an argument or issuasext r
in response to a motion to dismissG&S Holdings LLC v. Cont’l Cas. C697 F.3d 534, 538
(7th Cir. 2012) (“We have repeatedly held that a party waives an argumeilirgyttamake it
before the district court.”Alioto v. Town of Lisbar651 F.3d 715, 721 (7th Cir. 201(tPur
system of justice is adversarial, and our judges are busy people. If thpyear@lausible
reasons for dismissing a complaint, they are not going to do the plainti$éarch and try to

discover whether there mighe something to say against the defendaatsoning.”)internal

13



guotation marks omittedDomka v. Portage Cnty523 F.3d 776, 783 n.11 (7th Cir. 2008)
(“[W]here a party raises a specific argument for the& fime onappeal, it is waived even though
the ‘general issue’ was before the district cdurtRather than relying on the Second
AmendmentPlaintiffs argue that there was “no rational basis” for denying concealgd car
permits toSheriff’'s Deputiesvho, like them, worked in corrections or court serwaeije at the
same time granting permits other officers. Doc. 67 at 15-16; Doc. 75 at 8-10.

To prevail under rational basis revieRlaintiffs must prove that (1) the state actor
intentionally treated plaintiffs differently from others similarly situated i@y difference in
treatment was caused by the plaintiffembership in the class to which they belong; and (3)
this different treatment was not rationally related to a legitimate state iritegeatl, 588 F.3d at
943. In applying such review, the court does not require the government “to actuciatzrt
the laws purpose or produce ewdce to sustain the rationaliy the classificatiori. Wis. Educ.
Ass’n Council v. Walkei705 F.3d 640, 653 (7th Cir. 2013) (internal quotation marks omitted).
Rather, he court will uphold the government’s act “if there is any reasonably concesiabé
of facts” that supports itlbid. (internal quotation marks omitted).

Plaintiffs’ own pleadings establish tithe Board’s efusal to confirm their eligibilityor
concealectarry permits was rationally related to a legitimate government intd?esntiffs
were assigned to correctioascourt service durg their careers as ShetgfDeputies, and the
Board determined that they do not qualify as “law enforcement officers” itadegulations
which cover only those officers primarily responsible for the prevention ortaeted crime.
Doc. 54 at  44; Docs. 54-2, 54-3, 54-4, 54-5; 5446e Boardmay have reasonably concluded
that officers who had been responsible for preventing and detecting crime woulddrave m

experience and trainirthancorrectional and court officers handling firearmsmaking them
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better qualified to carry a coraed firearm in retirement. Adopting that distinctien
reasonably related to lllinoisiaterest inprotecting the public from the potential danger posed
by concealed firearmsSeeDistrict of Columbia v. Heller554 U.S. 570, 628 n.27 (2008)
(noting that a total ban on handgun possession in the home, “like almost all laws, would pass
rationatbasis scrutiny though proceeding to hold that rational basis scrutiny did not apply to
the Second Amendment challenge to such & ban

D. Conspiracy Claim

As noted, Cook County Plaintiffs claim that the Board and Dart conspired to deprive
them of heir federakights. Doc. 54 at 1 241-254. Because Cook County Plaintiffs have no
viable LEOSA due process, or equal protectmaim, theirconspiracy @im fails as well
SeeSmith v. Gomeb50 F.3d 613, 617 (7th Cir. 2008)C]onspiracy is not an independent
basis of liability in§ 1983 actions”)Cefalu v. Vill.of EIk Grove 211 F.3d 416423 (7th Cir.
2000)(“The jury’s conclusion that the Cefalus suffereal constitutional injury thus forecloses
relief on the conspiracglaim.”).

Conclusion

DefendantsRule 12(b)(1) motionare deniedbut thér Rule 12(b)(6) motionare
granted Haintiffs’ claims are dismisse@nd because the flawstheir claims cannot be cured
with repleading, the dismissal is wipinejudice. SeeTribble v. Evangelide$70 F.3d 753, 761
(7th Cir. 2012) (“District courts have broad discretion to deny leave to amend ... wdere th
amendment would be futile.”)Although Plaintiffs have no right under LEOSA or the
Fourteenth Amendmeitd a concealed carry permit, they of couesmain entitled under lllinois
law to apply for a concealed carry permit in the ordinary cougeeMoore v. Madigan702

F.3d 933, 942 (7th Cir. 2012) (holding that Illinoigsor ban on carrying firearms in public
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violated the Second Amendment); 430 ILCS &&/%eq(the lllinois Firearm Concealed Carry

it

United States District Judge

Act).

January 26, 2018
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