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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ELIZABETH ARMOUR and JULIE CASTRO, )

)
Plaintiff s, ) 15C 10305

)
V. ) Judge John Z. Lee
)
HOMER TREE SERVICES, INC., )
HOMER TREE CARE, INC., )
HOMER INDUSTRIES, LLC, )
HOMER MANAGEMENT, LLC, and )
RONALD REPOSH, individually, )
)
)

Defendans.

MEMORANDUM OPINION AND ORDER

Plaintiffs Elizabeth Armour and Julie Casfiled suitagainst Ronald Reposh and Homer
Tree Services, Inc., Homer Tree Cag;., Homer Industries, LLC, and Homer Management,
LLC (collectively, “Homer Companies”) alleging violations of 42 U.S.C1981 & well as
violations of the lllinois Whistleblower Act, breach of contracnd assault and battery
Defendants filed four separate motions to dismiss [44] [47] [50] [57]. I®réasons stated
below, the motionare denied

Factual Background

According to the complaint, Defendant Ronald Reposh owns and operates the Homer
Companies, which provide tree removal, land clearing, mulch production, and other landscaping
services.See Am. Compl. 15-6, ECF No. 41. Elizabeth Armour worked for the Homer
Companies and was responsible for the coordination and management of the offices for the
companiesSee idJ 3. Julie Castravas emplged by and provided human resource services to

Homer Tree Care and Homer Industrigee idf 4.
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Armour alleges that Reposh made discriminatory and offensacial remarks about
African Americans, including stating that he would not interview or Afrecan Americans He
also told Armour that she was prohibited from considering oterviewing African-American
candidatesSee id.Count I. Armour complained to Reposh that his stated employment practices
were unlawful.See id.Castro also observed Reposh making these remarks and, like Armour,
refused to follow his directives on the mat®ee id Count VI.

In addition, Armour alleges that Reposh touclaed hugged her, grabbed her breasts,
and exposed his penis to hBee idCount IV.

Both Armour and Castro were fired in August 20%8&e id {1 3-4.

Legal Standard

A motion under Rule 12(b)(6) challenges the sufficiency of the compG@mistensen v.
Cty. of Boone, Ill. 483 F.3d 454, 457 (7th Cir. 2007). Under the fdderice pleading
standards, “a plaintiff's complaint need only provide a short and plain statement daithe
showing that the pleader is entitled to relief, sufficient to provide the defendantaivinotice
of the claim and its basisTamayo v. Blgojevich 526 F.3d 1074, 1081 (7th Cir. 2008ge also
Fed. R. Civ. P. 8(a)(2). When considering a motion to dismiss under Rule 12(b)(6), the Court
must “accept | as true all welpleaded facts alleged, and drgvgll possible inferences in [the
plaintff's] favor.” Tamayo 526 F.3d at 1081.

A complaint, however, must also allege “sufficient factual matter, acceptédiey to
state a claim to relief that is plausible on its fadeshcroft v. Igbal 556 U.S. 662, 678 (2009)
(citing Bell Atl. Corp. v.Twombly 550 U.S. 544, 570 (2007)). For a claim to have facial
plausibility, a plaintiff must plead “factual content that allows the court to drawetsonable

inference that the defendant is liable for the misconduct alleigedThe plausibility stadard is



not akin to a ‘probability requirement,” but it asks for more than a sheer possibility tha
defendant has acted unlawfullyd. Plausibility, however, “does not imply that the district court
should decide whose version to believe, or which version is more likely thanSmadrison v.
Citibank, N.A, 614 F.3d 400, 404 (7th Cir. 2010).

Analysis

Count IV: Armour’'s Assault and Battery Claims Against Reposh

Reposh filed a motion to dismiss in which he argues that the claims for assdult a
batteryagainst him (Count 1V) are barred by thienois Human Rights Act (“IHRA”), 775 Ill.
Comp. Stat. 5SeeDef. Reposh Mot. Dismiss at 2-5, ECF No. 58.

The IHRA creates a cause of action for civil rights violations, which includaesake
harassment experienced by employ&ee775 Ill. Comp. Stat. 5£202(D), 5/160102. Relevant
to this case, the Act contains an exclusivity clause: “Except as othenwigdqat by law, no
court of this state shall have jurisdiction over the subject of an allegedigintg wiolation other
than as set forth in this Act.” 775 Ill. Comp. Stat.-28L(D); see also Geise v.hBenix Co. of
Chi., 639 N.E.2d 1273, 1277 (lll. 1994). The test for determining whether the IHRA precludes a
court from adjudicating a common law tort claim is whether the claim is “inextricabbditika
civil rights violation such that there is no independent basis for the action aparthizofctt
itself.” Maksimovic v. Tsogali$87 N.E.2d 21, 23 (lll. 1997).

Maksimovic provides a good starting point. There, the lllinois Supreme Court was
grappling with whether the IHRA precluded courts from exercising jurisdicbver all tort
claims that were factually related to incidents of sexual harassment. Thdfphaithiat case had
alleged claims for assault, battery, and false imprisonment that weeel loasthe same
allegationsas the claim of sexual harassmantler the IHRASee idat 22. The court held that

“whether [a court] may exercise jurisdiction over a tort claim depends upon whie¢héort



claim is inextricably linked to a civil rights violation such that there is no intgp@ basis for
the action apart from the Act itseliMaksimovi¢ 687 N.E.2d at 23see alsad. (“The rule ... is
not that the Act precludes the circuit court from exercising jurisdiction aletort claims
related to sexual harassment.”). Because the plaintiff had alleged faatgesuto establish the
elements bthe torts, which exist wholly separate and apart from the cause of actieext@l s
harassment, the tort claims were not precluded by the IHRA.

Similarly, the assault and battery claimsissue in this case are common law torts that
provide Armour arindependent basis for recovery apart from the IHRRe IHRA is not the
basis of the legal duty that Reposh is alleged to have breachddaeem v. McKesson Drug
Co, 444 F.3d 593, 604 (7th Cir. 2006) (“The distinction between claims that are preemgted a
claims that are not preempted turns on the legal duty that the defendant allegadhed; ‘that
is, if the conduct would be actionable even aside from its character a8 @agbis violation
because the IHRA did not “furnish[the legal duty that the defendant was alleged to have
breached,” the IHRA does not preempt a state law claim seeking recovery foiThug, the
Court denies Reposh’s motion to dismiss.

I. Count V: Armour’s Assault and Battery Claims against Homer Companies

In Count V ofthe amended complaint, Armour statesther claim for assault and
battery but this timeagainst the Homer Compani€seeAm. Compl. Count V. The Homer
Companies filed separate motions to dismiss in which they all seek dismissaumtf \Zo
arguing that the claims are preempted by the IHRA and that, as emplbggrsannot be held
liable for sexual harassment of their employee.

The preemption argument fails for the same reasons stated above. Thatwtalleged
in the amended complaint stand separate and apart from the cause of actsmxualr

harassment under the IHRA. Thus they are not preempted.



Next, the Homer Companies argue that Armour’s claim must fail because it attempts to
impose liability on them for the conduct of their employee, Repdkk. Homer Companies
correctly point out that employers cannot be held vicariously liable for the torts of their
employees unless the employee was acting within the scope of his or heyrasmildGee
Wright v. City of Danville675 N.E.2d 110, 118 (lll. 1996). What is more, “sexual asbauls
very natureprecludes a conclusion that it occurred within the employee’s scope of emptoyme
under the doctrine aespondeat superidr Doe v. Lawrence Hall Youth Serv866 N.E.2d 52,

62 (lll. App. Ct. 2012) dmphasis omitted).

What saves Armour’s claims here, however, is that they are based not on the theory o
respondeat superiorbut on the proposition that Reposh was an alter ego of the Homer
Companies—a form of direct, rather than indirect, liabilitffeeBd. d Trustees, Sheet Metal
Workers’Nat. Pension Fund v. Elite Erectors, In212 F.3d 1031, 1038 (7th Cir. 2000) (“But a
contention that A is B’s ‘alter ego’ asserts that A and B are the same &abtlty then is not
vicarious but direct.”}. And lllinois courts have allowed common law causes of actions under an
alter ego theorySeeSutton v. Overcas623 N.E.2d 820, 832-33 (lll. App. Ct. 199Bjtzgerald
v. Pratt 585 N.E.2d 1222, 1225 (lll. App. Ct. 1992) (“To plead a common law cause ah acti
under the ‘alter ego’ theory, plaintiff must allege that the employee isattex ego of the
employer.”).

This issue comes up most often in the context of the Illinois Workers’ Compensatjon Act
which contains a similar exclusivity provision that prohibits common law suitaripfogees
against employers for accidents that fall within the scope of theSket.Meerbrey v. Marshall

Field & Co., Inc, 564 N.E.2d 1222, 12226 (lll. 1990). Courts interpreting the exclusivity

! None of the Defendants argue that Reposh cannot be considered an alter ego of the

Homer Companies, at least at the pleading stage.



provision have held that the provision does not bar intentional torts against the enfifdoyer
injuries which the employer or its alter ego intentionally inflicts upon an empfolgeeat 1226.
As these holdingsllustrate, anemployee may sue a corporate employer for intentiontd to
under an alter ego theory and because such a claim can stand without referenceRé tlleelH
Court denies the Homer Companies’ motion to dismiss Count V.

[11.  Counts | &Il: Armour's 8 1981 and Ilinois Whistleblower Act Claims Against
Homer Tree Care (HTC) & Homer Industries (HI)

HTC and HiI filed a separate motion to dismiss arguing, in part, that Armour’atatieg
in the complaint do nadufficiently allege that they areeremployers and that she has thus failed
to state a claim under 881 (Count I) or the lllinois Whistleblower Act (Count llgeeDefs.’
HTC & HI Mot. Dismiss at 46, ECF No. 51.

In her complaint, Armour describes her employment situation as follows:

Armour is an adult female residing in the Northern District of Illinois who, at all

times relevant, was jointly employed by, and performing the duties of Chief

Executive Officer for, the Homer Companies. Under Reposh’s direction and

supervision, Armour wasinter alia, not only paid by each of the Homer

Companies, but was responsible for the operation, coordination and management

of the office(s) and financial affairs [of] the Homer Companies, from or about

July 7, 2014, until she was abruptly terminated by Reposh on or about August 21,
2015.

Am. Compl. { 3.

HTC and HI argue tht these allegations are mere legal conclusionghatdArmour has
not plea@d sufficient facts toestablishthat HTC and HI are joint employers. The Court
disagrees.The various authorities HTC and HI cite in support of their argument are cases
decided athe summary judgment stage in which toairt, based on evidence produced during
discovery, find that the defendant is not a joint emplogeeLove v. JP Cullen & Sons, Inc.
779 F.3d 697, 7006 (7th Cir. 2015)Whitaker v. Milwaukee Cty., Wig72 F.3d 802, 8H12

(7th Cir. 2014)Mays v. BNSF Ry. G®74 F. Supp. 2d 1166, 1179 (N.D. Ill. 2013).



At the motionto-dismiss stage, Armour need only plead sufficient facts suchattet,
taking all possibleinferencesin her favor, she has stated a wklaiThe allegations that she
performedwork for all Homer Companies and was paid by all Homer Companies is suiffiaie
this early stage, to assert that HTC and HI are emplogeeRenteris v. Citgo Petroleum Corp.
104 F. Supp. 3d 894, 900 (N.D. llIOP5) (“Determining whether an entity is a joint employer is
a factintensive inquiry that typically requires further development through discéuery

The only two cases HTC and HI cite that were decided at the rtotdismiss stage are
distinguishable. IfFrenchFuentes v. Lake Countthe court dismissed th@aintiff’'s complaint
against Lake Countfor failure to allege an employment relationshigween the plaintiff and
the county. 2000 WL 1760970, at *2 (N.D. lll. Nov. 30, 200the court was able to do so,
however, because the relationship between the county and the —shgiffplaintiff's
employer—was determined by statutgee id-The statutelearly showed that the county did not
have sufficient control over the plaintiff to be an emplogedvitiated any need to conduct the
factual inquiry usually needed to determine whether an entity is a joint employe

In Shah v. Littlefuse Incthe cout held that the plaintiff had failed to ple#itat one of
the defendants, DYSIS, was a joint employer with Littlefu®$83 WL 1828926, at *&b (N.D.

lIl. Apr. 29, 2013) The court held that thelaintiff in that caséhad merely alleged that DYSIS
was anintermediary between the plaintiff and Littlefuse, his “true” emplo$ee id.at *4. On
this basis, the court held that DYSIS’s administrative involvementnsasficient to establish a
Title VII claim against DYSIS as an employ&ee id.Here, Armours complaint specifically
alleges that she did work for and was paid by the two ent8msAm. Compl. 3. These facts

alone are sufficient to distinguish this case fishah



Next, HTC and HI argue that, even if they are joint employers of Armihgr,
relationshipdoes not create liability for the actions taken by other emplo$eebefs.” HTC &
HI Mot. Dismiss at 56. Once again, this argument ignores the allegations in Armour’s
complaint. Her allegations are that she was fired by Re@estAm. Compl. 3. Given that
Reposh is principal of all Homer Companies, nothing in the complaint seeks to make HTC and
HI liable for actions taken by the other joint employers.

Because the complaint states a claim und&®&L and the lllinois Whistleblower Act
against HTGand HI as employers, the motitmdismisss denied.

Conclusion

For the reasons stated herein, the Court denies Defendants’ motions to dismiég][44]

[50] [57].

ITIS SO ORDERED. ENTERED 5/26/16
Jﬁji&__.
John Z. Lee

United States District Judge
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