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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BANKDIRECT CAPITAL FINANCE, LLC,
Plaintiff,

CAPITAL PREMIUM FINANCING, INC.,
Defendant Case No15-CV-10340

)
Judge Joan B. Gottschall

)
)
)
v. )
)
)
)

CAPITAL PREMIUM FINANCING, INC,
CounterPlaintiff,
V.

BANKDIRECT CAPITAL FINANCE, LLC,

BANKDIRECT CAPITAL FINANCE, and

TEXAS CAPITAL BANK NATIONAL ASSOCIATION,
Counterbefendand.

)
)
)
)
)
)
)
)

)
)

MEMORANDUM AND ORDER

BankDirect Capital Finance, LLC (“BankDiregffiled this suit for breach of contract
against Capital Premium Financing, Inc. (“CPFIQPFI aaswered and assertsik
counterclaimseeking, among other thingsscissiorof an optiorBankDirect holds to purchase
assets held by CPEhdera predetermined pricing structur€ounter-defendan8ankDirect
andTexas Capital Bank, NATCB”) movefor summary judgment dismissing tbeunterclaims
against themThey argue that CPFI's contract counterclaimsstfail as a matter of law under

the contract doctrinesf waiver and electionf remedies.
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|. BACKGROUND"

BankDirect and CPFI are, and were at all relevant times, in the commercial insurance
premium finance business. They “originat[e] and service[e] loans for the fgaoic
commercial property insurance premms.” BankDirect SOF 22, ECF No. 43.

In 2010,BankDirect and CPFI entered into a series of agreementtilegtively refer
to as “the TransactioneEility.” BankDirect SOF § 25. The Transactioadtity consists chiefly
of a MasteiTransactiorAgreement (MTA”), an option agreement, a promissory note, a
participation agreement, and a Iqaurchase and sale agreememdl.; 6ee alsBankDirect EX.
A—-E, ECFNos. 40-1 thru 40-5 (copies thfesedocuments).)CPFIcharacterizes these
agreements, which together span 667 pagées, @amplicated set of interelated agreements
Ans. & Countercl. at 67 T 3ECF No 452 Among many other thigs,the Transaction Ecility
provided:

() that BankDirectwould be the exclusive purchaser of certain
eligible insurance premium finance loans originated by CPFI, as
determined by a related Loan Purchase, Sale and Servicing
Agreement(Exh. A, p. 49, 1 35); (ii) that BankDirect funds or
reimburses CPFI for theipcipal premium amount of the

underlying commercial insurance policy being finangexh. A, p.

49, 1 36(b))and(iii) that the Option Agreement granted

BankDirect an option to purchase CPFI's assets approximately five

years from the execution of the MTA pursuant to the terms of the
Option Agreement, the MTA and Asset Purchase Agreement,

! Local Rule 56.1(a)(3) requires a party moving for summary judgmenuttimit “a statement of material facts as to
which the moving party contends there is no genuine issue and that entitieviing party to judgment as a matter
of law.” Cracco v. VitranExpress, InG.559 F.3d 625, 632 (7th Cir. 2009) (citing N.D. lll. L.R. 56.1(a)(3)). Under
Local Rule 56.1(b)(3), the nonmoving party then must submit a “semesponse” to each statement of fact,
“including, in the case of any disagreement, specific references to thevasjgarts of the record, and other
supporting materials relied upon.” N.D. lll. L.R. 56.1(b)(3)(B).e farty opposing summary judgment may also
present a separate statement of additional facts “consisting of shortmedhplaragaphs,” with citations to the
record, that require the denial of summary judgment. N.D. lll. L.R. &§(3)(C);see alscCiomber v. Coop. Plus,
Inc., 527 F.3d 635, 6434 (7th Cir. 2008). For summary judgment purposes, Local Rule 56.1(a) raqeimart

to “deem admitted those facts that are not contested in the padigsissions related to the motion for summary
judgment.” Robinson v. Bandy24 F. App’x 302, 305 (7th Cir. 2013) (citifpymond v. Ameritech Corpl42

F.3d 600, 608 (7th Cir. 2@0). The court recites the fadh the light most favorable tGPFL

2 After this point, citations to “Countercl.” refer to the separately nuetbparagraphof CPFI's counterclaims
beginning on page sixtwvo of its answer. ECF No. 45 at 62.
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which was attached as Exhibit A to the MTE&xh. A, p.52, 1 47);
and (iv) that the Option Agreement provided BankDireith the
option to purchase CPFI's assets in approximately(Bygears
from the execution of the MTA based on a predetermined
“earnings based formula.(Exh. A, p. 52, 11 47-4&ee alsp
Exhs. 3 and 4 to Exh. A).

BankDirect SOF 27.

The option gag BanlDirect theright to electon January 30, 2016, purchase certain
assets (CPFI disputes exactly which orfiesh CPFI at a predetermined price a25times
earnings before taxeSeeBankDirects Ans.to CHFl Counter SOF 1 5, ECF N@®O; Option
Agreemeng 2.02, ECF No. 44-3. The option agreement req@rISI to complete theale
within thirty days of BanRirect exercisingts option. BanbBirect SO | 2B; OptionAgreement
8 4.01. OnJanuary 30, 2016, Bablrect advised CPFI that itauld exerciséts rights under the
option agreement, but CPFI has refused to perform.

In a five-count amended complaint, Béhnkect seeks declaratory and injunctive relief
requiring CPFI to complete the sale under the option agreementaretarydamages for
breaching the MTA and option agreeme@PFIpleadssix counterclaims in its answelt asks
the court to rescind the option agreement, award concomitant declaratoryarelsfter a
judgment for money damages.

The parties group the breashalleged in CPFI’'s counterclaims into three broad
categories. The first concerns BankDirect’s obligations to negatiatarketing agreement
within ninety days following the transaction facility’s effective das®eMTA § 3.06(a). CPFI
alleges that BankDirect violated the MTA and the marketing agreement (Baoki2zserves the
right to dispute that a marketing agreement was reached) by, among otherréfurgng to
count sales of CPFI loans toward the quotas of BankDirect sales personnel and there

destroying any incentive they had to sell CPFI logBseCountercl. § 14.



The second arises under § 3.06(c) of the MTA. CPFI alleges that BankDirestidutea
the MTA when it purchase8tandardPremium Funding, a company CPFI views as a direct
competitor, in June 2011After the purchase:

BankDirect began marketing its own products for the small to mid-
market insurance agency market segment throughout the United
States, including in the Eastern United States and ceased
implementing the Marketing Claboration Agreement with CPFI.
BankDirect failed to market or promote CPFI’'s products in the
United States. In doing so, BankDirect deprived CPFI of an
expected sales force that would market CPFI’s loan products and

services to small and mlzed insurace agencies in the Eastern
United States (among other regions as well).

Countercl. § 91.

CPFI bases its third alleged breach on an agreement dated July 20, 2011, to modify
partially the transaction facility {ie acknowledgment agreement”). ECF No. 44-5. Under that
agreement, which was part of a larger reorganization, BankDirect switchedithendihat
purchased CPFI loans to BankDirect Capital Finance (‘BDECSpeECF No. 44-5 § 25ee
alsoCountercl.{1 93-97. As a result of the reorganization (but not as a formal requisément
the acknowledgient agreement), CPFI's loans began to be “required . . . [to] comply with
stricter loan criteria, including the collection of certain specific customemigtion and the
performance of additital administrative processes.” Countercl. § 99. Those requirements
allegedly harmed CPFI because many insurance agencies prefer lenders whieedoirethis
additional information.See id{{ 106-02.

1. SUMMARY JUDGMENT STANDARD
Summary judgment is appropriate “if the movant shows that there is no genpiue dis

as to any material fact and the movant is entitled to judgment as a matter of lawR. Ead.P.

% This paty, according to BankDirect's counsel, is properly identified as T€egitalBank National Association
It has been named as a coutefendant, though it was not named as a party plaintiff.
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56(a). A genuine dispute as to any material fact exists if “the mseds such that a reasonable
jury could return a verdict for the nonmoving parthderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). In resolving summary judgment motions, “facts must be viewed in the light
most favorable to, and all reasonable inferences from that evidence must be draxonaf fa

the nonmoving party—but only if there is a ‘genuine’ dispute as to those f&xstt v. Harris

550 U.S. 372, 380 (2007Blasius v. Angel Auto., InaB39 F.3d 639, 644 (7th Cir. 2016) (citing
Cairel v. Alderden821 F.3d 823, 830 (7th Cir. 2016)).

The party seeking summary judgment has the burden of establishing that there is no
genuine dispute as to any material fa&gee Celotex Corp. v. Catredt77 U.S. 317, 323 (1986);
Modrowski vPigatto 712 F.3d 1166, 1168 (7th Cir. 2013) (explaining that Rule 56 “imposes an
initial burden of production on the party moving for summary judgment to inform the district
court why a trial is not necessary” (citation omitted)). After “a propefhpated motion for
summary judgment is made, the adverse party must” go beyond the pleadings &th“set
specific facts showing that there is a genuine issue for trhalderson477 U.S. at 255
(quotation omitted)see also Modrowskv12 F.3d at 1169 (stating party opposing summary
judgment “must go beyond the pleadinggy(,produce affidavits, depositions, answers to
interrogatories, or admissions on file), to demonstrate that there is evigwntevhich a jury
could properly proceed to find a vertlin her favor”)(citations and quotations omitted).
Summary judgment is warranted when the nonmoving party cannot establish amlessenti
element of its case on which it will bear the burden of proof at tdalwell v. Eisenhaugr679

F.3d 957, 964 (7th Cir. 2012).



When the motion for summary judgment was filed, little or no discoverpbadred®
CPFldraws the court’s attention to that fact at least three timigs iesponse to Babkrect’s
motion for summary judgmentSéeECF No. 551 at7, 14, 15 n.7.) In footnote seven, CPFI
asserts that Balkrect’s motion “is effectivelya notion to dismiss” becausehts been filed
before discovery has occurred and assumesutiedf the facts alleged in CP$&tounterclaims.
(Id. at 15n.7.)

Federal Rile of Civil Procedur&6 specifies whea motion for summary judgment can
be filed: “Unless a different time is set by local rule or the court ordersmiggra party may
file a motion for summary judgment at any time until 30 days after tise df all discovery.”
Fed. R. @. P. 56(b). As the Seventh Circuit has stated, “[d]istrict courts may meitiga
expense of litigation by resolving motions for summary judgment early in fee-aa advance
of discovery, if appropriate, for summarygment may be sought at any tim&” Austin Coal.
Cnty. Council v. SBC Commcaiine, 274 F.3d 1168, 117XTth Cir. 2001)(citing Fed.R. Civ. P.
56); accord Charbers v. AmTrans Air, Inc, 17 F.3d 998, 100¢/th Cir. 1994) the “fact that
discovery is not complete—indeed, has not begun—need not defeat the ndotiefendant
may move fosummary judgment at any time.” (quotiAgn. NursesAssh v. lllinois, 783 F.2d
716, 729 (7th Cir. 1986))). Under Rule 56@jparty whoneeds more discovery can defer
consideratiorof a motion for summary judgment by filiragn appropriate affidavit or declaration.
SeeFed. R. Civ. P. 56(d) (allowing coud deferconsideratiorof a summary judgmemhotion,
denyit, orissueanyother appropriate order “[i]f a nonmovant shows by affidavit or declaration

that, for specified reasons, it cannot present facts esserjtiatifg its opposition”). CPHhas

* The docket sheet reflects that discovery has continued to proceed before 8teateggidge to whom this case is
referred. See, e.g.Minute Entry, Feb. 7, 2017, ECF No. 71 (setting Aug. 29, 2017, as deadlineptetsfact
discovery).



not filed a declaration or affidavit complying with Rule 56(d). Ordinary sumfoaigment
principles therefore apply to BaDkect’s motion.
[11.ANALYSIS

Under New York law, which the parties agree applies under the applicable ohtage-
clauses, waiver ofcontractual rightendthe election of remedidsr a breach “are not
synonymous.”’Lockheed Martin Transp. Sec. Solutions v. MTA Capital Constr0QdCiv. 4077
(PGG), 09 Civ. 6033 (PGG2014 WL 12560686at *20 (S.D.N.Y. Sept. 16, 20k 4ee alsdSofi
Classic S.A. de C.V. v. Hurowi#44 F. Supp. 2d 231, 239 (S.D.N.Y. 20@$PN, Inc. v. Office
of Comm’r of Baseball76 F. Supp. 2d 383, 388—89.D.N.Y. 1999. “Waiver is the intentional
relinquishment of a known right and should not be lightly presumiedckheedvartin, 2014
WL 12560686, at *22 (quotinBandom Ventures, ¢nv. Advanced Armament Caorf2 Civ.
6792 KBF), 2014 WL 113745, at *38 (S.D.N.Y. Jan. 13, 2014)). Thusaisew analysis
necessarily precedesnsideration ofheelectionof remedies doctrine because “if a party
waives fer right to performance undercantract, then she has no remedies to elect because she
has waived her ability to enforce the relevant provision” of the contEe8eN 76 F. Supp. 2d at
390. Thus, the court begins with CPFI's waiver claim.
A. Waiver

Theparties direct the court to three clauses of the MTA they claim bear araiher
analysis. The first threfall under the headingViiscellaneousin Article Nine of the MTA:

Section V1 Amendments and Waivers. Thigreement may not

beamended, supplemented, modified or waived except in a written
agreement executed by the parties hereto.

®E.g, MTA § 9.10(a) (THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUEIN
ACCORDANCE WITH,THE LAW OF THE STATE OF NEW YORK, WITHOUT REGARD TO THE
PRINCIFLES OF CONFLICTS OF LAWS THEREOF (other than [specified promsiof New York law])”).
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Section 9.02otices (a) All notices and other communications
provided for herein shall be in writing and shall be delivered by
hand or overnight courier sereicmailed by certified or registered
mail or sent by telecopier as followsegpective deliver
addresses]

Section 9.0No Waiver; Cumulative RemedieSnforcement No
failure to exercise and no delay in exercising, on the part of any
party heretaf any right, remedypower or privilege hereunder or
under any other Transaction Documents shall operate as a waiver
thereof; nor shall any single or partial exer@$any right,

remedy, power or privilege hereunder preclude any other or further
exercise thereof or the exercise of any otlgdttriremedy, power

or privilege. The rights, remedies, povgand privileges herein

and in any other Transaction Document provided are cumulative
and not exclusive of any rights, remedies, powers and privileges
provided by law.

ECFNo. 44-2 at 65.In Article VI, “Affirmative Covenants “CPFI . . . agrees to,” among other

things:

Provide written notice to BankDirect as soon as possible of (and in
any event within three (3) Business Days after obtaining
knowledge of):

(h) any development or event that has had or could reasonably be
expected to have a Material Adverse Effect.

Each notice pursuant to this Section 6s8@ll be accompanidaly

a statemendf a Responsibl®fficer of CPFI setting forth details

of the occurrence referred to therein and stating what action CPFI
proposes to take with respect thereto.

Id. 8 6.07(h). The MTA's definition athe term “material adverse effect” indes(somewhat

circularly) “a material adverseffed on . . . (¢ the validity or enforceability of this Agreement or

any of the other Transaction Docants or the rights or remediesBankDirect under any

TransactiorDocument . . ”. MTA at17.



BankDirect reads the above sections of the MTA together as reqmifd to givethree
days’ written notice complying with 88 9.02 and 6.07 of the material breaches CPFlipléads
counterclaims.It argues that treating the wwaaiver clause of § 83 as covering CPFI's
counterclaimsvould render 8§ 6.07(h) superfluouSee, e.gColumbus Park Corp. v. Def
Hous. Pres. &Dev, 598 N.E.2d 702, 708 (N.Y. 1992) (“[A] consttiom which makes a contract
provision meaningless is contrary to basic principles of contract interpretat Not so. Even
if 8 6.07(h) does not create a waiver rule, it requires, througM1#e s definitionof “material
adverse effect,hotice of severadventsunrelated to a material breathat could have a
“materialadverse effetton “the business, property, operations, condition (financial or
otherwise) oprospects of CPFI ants Subsidiaries taken as a whole” and “the value of the
Collateral taken as a wholeMTA at 17

Ratherjt is BankDired¢'s approach tavaiver that effectively blots provision out of the
MTA. BankDirect suggests that 8§ 9.03 still has some role to play by presarsewpnd claim
for a material breach that arises at a later time even if it is similar to a prior mateaict tinat
was waived for failure to give three days’ notice in accordance8a6tB7(h). Mem. Supp. Mot.
Summ J. 20 ECF No. 46-1.BankDirect does noéxplainwhy that would not be the case under
8 6.07(h) if 8 9.03 were stricken entirely from the MT3ee id.cf. ESPN 76 F. Supp. 2d at
394-95 (holding undezlection of remedieanalysis that party lostheright to terminate contract
for past performances but still h#geright to terminate contract based on anticipated future
material breach). Furthermor®6.07(h) sets a deadline without an apparent consequence for
missing it. Section6.07 therefore stands in stark contrast to the walagisein the primary
case on which Barikirect relies—a case about a contract between a documentary film producer

anda popular band‘No failureby Producer or Band to perform any of Producer’s or Band’



respective obligations hereundaali be deemed a breahbreof, unless Band or Producer gives
the othemvritten noticeof such failure and such party fails to cure such nonperformanca with
forty-eight (48) hours aftesuch party's receipt of such noticdkBFC One, LLC v. Zeeks, Inc.
367 F. Supp. 2d 604, 610 (S.D.N.Y. 200&nphasis omittedkee also idat 614-21 (finding no
evidencdrom which a facfinder could deide that written notice complying with this clause
had been sent). REMTA makes specific reference to a waiver of breach elsewhei@bilds
CPFIto “waive any default or termination event under or any breach or violation oframpte
condtion of any CPFI Material AgreementMTA § 7.15(c). That is, Barikirect and CPFI
knew how to refer expressly to waiver of breach, but they did not do so in § 6.0R{hjately,
BankDirect seeks in effet¢b write language comparahie § 7.15(c) into § 6.07(h) in this
litigation, but to do that, CPFI and Bdbkect's agreementhat ‘{n]o failure to exercise and no
delay in exercising. . any right, remedy, power privilege” must be read as meaning the
opposite of what it says. MTA § 9.03.

In New York, newaiver clauses “are uniformly enforced®&wards.com, LLC v. Kinko’s,
Inc., 834 N.Y.S. 2d 147, 158\Y. App. Div. 2007)(citing CrossLand Sav. v. Loguidice—Chatwal
Real Estate Inv. Cp567 N.Y.S.2d 39, 39 (N.Y. App. Div. 1991) aRddking Serv. St@an v.
Gribin, 486 N.Y.S.2d 786, 786 (N.Y. App. Div. 1985Because 8§ 9.03 can be harmoniwgith
§ 6.07via its cross reference to tMTA’s definition of “material adverse effect,” SectiOr03
must be enforced as written.

BankDirect has two other theories of waiveFhe first iSCPFI’s silence in the face of
knowledge of the facts underlying theeache®n whichits counterclaims argremised.
Assuming arguendo that CPFI had knowledge of those claims in 2011 and 2012 (CPFI disputes

this), “a waiver is‘the voluntay andintentional relinquishment of a known right, which is not
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created by ndgyence, oversight, or silencé.’Amerex Grp., Inc. v. Lexington Ins. C678 F.3d
193, 201 (2d Cir. 2012) (quotirjato Gen. Constr. Corp./EMCO Tech Constr. Corp. v.
Dormitory Auth. oiN.Y, 932 N.YS.2d 504, 511N.Y. App. Div. 2011)). Add to that list “delay,”
which the parties agreetbes not constitute waiver in 8 9.03 of the MTA, and even on the facts
as Banbirect wishes them tbe seen, CPFI's delay does not require summary judgment on
waiver.

BankDirect'’s final theory concerns two provisions of the MTA tbamcernaffirmative
representation€PFlallegedly madevhen selling loans to Babkrect. SeeMTA § 4.01(a),
5.01(qg) (“There is no fact known to CPFI that could reasonably be expected to have a Material
Adverse Effect that has nbeen expressly disclosed herein ).. Under those provisions,
BankDirect asserts thaach loarCPFIsold toit effectively waived anypreah up to that point.
SeeMem. Supp. Mot. Summ. J. 19-20. It cites no legal authority in support of that argument,
however, only portions of its Local Rule 56.1 statement quoting the. N6B%® id.“A party
waives arguments that it does not present in its initial motion for summary judgment or in its
response.”’Anderson v. City of Wood Dal&lo. 93 C 425, 2001 WL 477158, at *4 (N.ID. May
3, 2001)(citing Havoco of Am.Ltd. v. Sumitomo Corpfém, 971 F.2d 1332, 1336 (7th Cir.
1992)) (othecitationsomitted). This court will not do BanRirect’s legal research for.itSee,
e.g, Heft v. Moore 351 F.3d 278, 284 (“The failure to cite cases in support of an argument
waives thessue on appeal, despite counsel’s contentions at oral argtimecase laws
unnecessarywindow dressing.” ¢itationsomitted))
B. Election of Remedies

“[Nt is well -settled thatresassion is an equitable remedytir a breach of contractNew

Paradigm Software Corp. v. New Era of Networks,, 1h@7 F. Supp. 2d 325, 329 (S.D.N.Y.
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2000) (qudéing Mina Inv. Holdings Ltd. v. Lefkowit26 F. Supp. 2d 355, 361 (S.D.N.Y. 1998))
(other citatioromitted). When confronted with a material breaalcontract party has a choice
to make under New York law: €ontinJe] the contract or. . refus[e] to go on.If the injured
party chooses to go on it losesritght to terminate the etract because of the defaultESPN
76 F. Supp. 2d at 388 (quotiggnigrant Indus. Sav. Bank v. Willow Builde48 N.E.2d 293, 299
(N.Y. 1943) (alterationsand other citatiommitted. If the party does not elextscissionit
loses only that remedy, not the right to obtain money damages for the breainbr edewot
waiver. Id. at 389 (fA] n election is not a waiver of any rights under the @mttibut rather a
choice between two inconsistent remsdm breach of the contract.” (quotiBjgdav.
Fischbach Corp.898 F. Supp. 1004, 1014 (S.D.N.Y. 1995ee also Lucente \BM Corp,
310 F.3d 243, 260 (2d Cir. 2002

Once a material breach occutse election doctrine allowtse nonbreaching party to
“wait a ‘reasonable timedfter learning of the alleged breachjdfore terminating the contract.”
Bigda 898 F. Supp. at 1012 (citirigjties Serv. Hex, Inc.v. United State543 F.2d 1306, 1313
(Ct. Cl. 1976)).“There is no specific time limit within which to make this election and
generally, an election need not be made until the time comes when the party nakiegtibn
must render some performance undertéinms of the contract.Lucente 310F.3d at 259 (citing
Bigda 898 F. Supp. at 1013

BankDirect identifies thgropercontractfor thisanalysisas the MA or the Transaction
Facility in its entirety. It argues that CPHnew of the facts underlying its counterclaims in 2011
and 2012, according to BankDirect. By continuing to go forward under the MTA, it elected a

remedy inconsistent with threscissiont seeks ints counteclaims.
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CPFI counters that the MTA arlde optionagreemenére separate contracts. Because
the option agreement did not call for performance until January 31, 2016, CPFI digitnob
long whenit presented its grievances to Bénkectin May 2015. he court needot determine
whether the option agreement is separate from the MTAuseca fact dispute exists over
whether CPFI gaveotice within a reasonable time fatr leastoneof its claims.

The acknowledgnentagreement includes bargainedor clause stating thatle intent of
BankDirect and CPFl is that this Agreement shall neither increase in any nragpedt any
fee, cost, expense or other amount required to be paid by CPFI to BankDirect @fko BD
Division under the Transaction Documents . . . nor reduce in any material resphss,a1ost,
expense or other amount required to be paid by BankDirect or BDCF Division to CPFthende
Transaction Documents.” Acknowledgment Agreement § 2(b). As late as [BabiDirects
CEQ] requested that CPFI provide him with detailed information about the harm ks CPF
business as a result of ffjeadditional requirements” imposed the acknowledgent
agreement’s requirement that CPFI dedh BDCF. BankDirect Resp. to Couat SOF 18
Takentogether, that evidence supports the conclusiorthiegtarties were negotiatiadpout a
possible breach by Babkrect of theacknowlelgment ageement. Seen in the light most
favorable to CPFI, if those negotiatidiaded, BankDirect’s breach wouldbe completeandthe
moment to elect remedies would be at haBdeluitpold Pharm., Inc. v. Ed. Geistlich S6hne
A.G. Fur Chemische Industrié84 F.3d 78, 97 (2d Cir. 2015) (reversing grant of summary
judgment under election of remedies doctrine because, “in light of evidence miucorations
from Geistlich to Luitpold raising concerns with Luitpold's marketing anel aGEM21S,
there remains a genuine dispute as to whether Geistlich provided timeky ofoany breach”

and fact issues existed over when breaichontract claim accrued)ockheed Martin2014 WL
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12560686, at *2627 (denying summary judgmean electionof remedies based dact disputes
over when performance under a contract to deliver software was complete anfbclaieach
accrued)ESPN 76 F. Supp. 2d at 392 (holding party could seskissiorof contract after
negotiationgevealedhat anticipatorypreach claim was appropriate
V. CONCLUSION
For the reasons stated above, BankDirentsion for partial summary judgment, ECF

No. 41, is denied.

Date: March 31, 2017 s/
Joan B. Gottschall
United States District Judge
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