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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEAN FUERSTENBERG,
Plaintiff, 15 C 10469
V. JudgeJohn Z. Lee

JOHN E. ZARUBA and JAMES
CORCORAN, M.D.,

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Dean Fuerstenberg has filed this lawsuit pursuant to 42 U.S.@83against
Defendants Dr. James Corcordhe Psychiatric Services Medical Director at DuPage County
Jail (the “Jail), and John Zaruba, Sheriff of DuPage Countgileging they violatedhis
corstitutional rightsunder the Fourteenth Amendment. Specifically, Fuerstenberg claims that
Dr. Corcoran and Zaruba were deliberately indifferent to his medical ,nbgdfailing to
adequately treat his clinical depression, including the circumstances that led s@at@ipted
suicide on November 19, 2013e has sue®r. Corcoran in his individual capacity (Count I)
andhas suedbothDr. Corcoranand Zaruban their official capacities (Count I1).

Defendantshave moved for summary judgmenarguing thatFuerstenberdailed to
exhausthis administrative remedies before filing hisLl883 claims as required by the Prison

Litigation Reform Act (“PLRA”),42 U.S.C. 81997e(a). Fuerstenbeltas crossnoved for

! The parties dispute whether Zaruba, as the elected sheriff, is employadPlage Countysee

Defs.’ LR 56.1(b)(3)(B) 1 2, but this issue is not material to the currenbmsot
2 Although Defendants have styled theiotion as a motion to dismiss, both parties have submitted
statements of facts under Local Rule 56.1, which applies to motions for syjuagment, as well as a
list of stipulated facts. Accordingly, the Court treats the motion as one fonaynudgmeh SeeFed.

R. Civ. P. 12(d)seealsoBurrell v. Powers431 F.3d 262, 284 (7th Cir. 2005).
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summary judgmentegardingthe same issue For the reasons provided herein, Defendants’
motion isgranted in part andeniedin part and Plaintiff's motiorikewiseis grantedn part and
denied in part.

Factual Backaround?

Fuerstenbergvas booked intdhe Jail on or about August 30, 2011. Stipulateatts
(Stip.) 1 1,ECF No. 38. Upon his arrival at the Jail, Fuerstenberg received the DuPage County
Jail Inmate Rules and Regulations (Inmate Handbolkk) 2.

The Inmate Handbook providggocedures for submitting Health Service Request
(HSR). Id. 1 & To submit an HSR for ne@mergency care, inmates are directed to complete an
HSR form and deposit it in a white medical Hmearing a Red Cross locatiedthe housing unit.

Id. 1 6;see alsdDefs.” Ex. 2, Health Care Requests and Services Policy, ECF No. 39-2.

In addition to instructing inmates on how to file an HSR, the Inmate Handbowldes
procedures for filinga grievance “relating to theonditions of their confinemefitjncluding
complaints related to health services, medical care, and mental haatdrreo Stip. 1 4 8.
Under these proceduresy anmate must first attempt to resolve the grievance by contacting
either in person or in writinghe appropriate Jail staff member, whose area of responsibility is
related to the grievanceld. If that person is unable to resolve the grievance, then an inmate
mustsubmit a written requestegarding his or her grievance in mailboxes that are installed and

maintained in the Jail or to the Special Services Manager or Chief of the Idail] 4.

3 Except where indicated, the following facts are undisputed.

4 Although the stipulated facts indicate that both HSR and grievance formsadeblato inmate

at the jail,see id.f 7, the parties dispute whether written grievances mustitimittedon a specific form,
seePl.’s LR 56.1(b)(3)(B) Stmt. ¥, ECF No. 43. Because this motion turns on the availability of the
grievance procedure itself, this dispdifactalsois not materiato the motions



Grievances must be filed within fourteen calendar days of the event gisentprithe grievance,
but “[c]onsideration will be given to legitimate delays in filing a grievandd.”

Upon receipt of an inmate’s grievance in writing, the Special SerWtasger take
whatever actions are needed to resolve the grievddcg.5. When the work is completed, the
Special Services Manager provsddie inmate with a written resolution of the grievarice.

Fuerstenberg submittech &SR form on October B, 2011,seelng treatment from Dr.
Corcoran for depressioh Id.  1Q Pl.’s Reply, Ex. A, 10/26/11 Health Services RequesS€F
No. 501. Dr. Corcoran evaluated Fuerstenberg on November 16, 2@#llprescribedn anti
depressantStip. 11. Dr. Corcoran later increased the prescribed dosage of tfeepregssant
on December 17, 2011Ild. 112. Between December 12011 and Novemberl19, 2013,
Fuerstenbergvas assessed by the Jail's medical staffless thartwenty-six times andDr.
Corcoran authad sigred and dadd seventeen oFuerstenberg’$Progress Notésduring that
period. Id. § 13.

On threeseparateoccasions, Fuerstenberg was placed“Bmotional Watch during
which he was transferred from his usual cell on the second floor of the Jail tsthiodir. I1d.
16. His third stint on Emotional Watch ran from Octobeto 7October 9,2013. Id. On
October 7, mental health staff membatrshe Jaibbseved that Fuerstenberg’s “affect and mood
appear[ed] depressed” and that he “admit[fedling sad with littleegard for his lifé" Id.  18.
When asked how he was feelifgetnext day, Fuerstenberg denied having suicidal thoudghts.
119. Dr. Corcoan and an ummedWatch Commander indicated that Fuerstenberg could be
returned to “Open Administrative Segregation” on October 9, 201B,psychiatricservices to

follow up. Id. § 20. He was then transported from a first floor receiving cell to the séoond

° Although it is undisputed that Fuerstenberg submitted four HS&&d. 110, only the HSR
submitted on October 26, 2011, is pertinent to this motion.



Id. 145. According to Fuerstenberg, the psychiatric follow up never occurred. Rps Re at
8-9.

On November 19, 201Fuerstenbergttempted suicide byumping from the second
floor of the Jail Helandedon his neck and baabn the concrete floorld. 11 21-22.He was
taken to Central DuPage Hospital for treatment of his injundsch incluced complete
paraplegia from the waist downd. §23; Defs.” Resp. Pl.’s LR 56.1(b)(3)(C) Strit5 ECF
No. 51 According to Central DuPage Hospital records, Fuerstenberg had controlupipleis
extremities and his speech was clear and appropriate on the day he was a@tijitef®6. He
was “deemed competent” by the pial to provide informed consent and to make his own
medical decisions about his treatmentDecember 2, 2013hirteen days after the incidend.

1 28.

Fuerstenberg remained at Central DuPage Hospital until his transfer Wmitregsity of
lllinois in Chicago Hospital's Acute Care CenfgiC) for rehabilitationon December 6, 2013.
Id. § 24. While at UIC, Fuerstenberg indicated that he againhaving suicidal thoughtsld.

29.

Due tohealthcomplications relad to a blood clot, fevers, and urinary tract infection
Fuerstenberg was transferred back to Central DuPage Haspilz¢cember 18, 2013d. { 30.
While being treated ther&uerstenbergvas sentenced in his criminal case on January 24, 2014.
Id. 1 29. The hospitathendischarged~uerstenbergp the custody of the lllinois Department of
Corrections (IDOC)n January 27, 2014, to serve his sentenice.f30. Fuerstenberthus
never returned to the Jail, ame is currently incarcerated at Centralia Correctional Center

(Centralia). |d.; Defs.” Resp. Pl.’s LR 56.1(b)(3)(C) Stmt. { 1.



During his hospitalization at both Central DuPage Hospital and Bl{&rstenberg
remained in the custody of the DuPage County Sherdffice, which providedsheriff's
deputies to guardruersenberg Stip. 11 31-32. Thesedeputies never informed Fuerstenberg
how to submit a grievanaghile in the hospital, and Fuerstenberg never asked aboldt. itThe
deputiesassert that thegould have provided Fuerstenberg withreevance formf Fuerstenberg
had asked for one, but he never diltl. 132. The parties agree that Fuerstenberg was not
allowed any personal possessions whadevashospitalzed Defs.’ Resp. Pl.’s LR 56.1(b)(3)(C)
Stmt. | 6.

Other thanFuerstenberg’©ctober 26, 2011HSR seeking treatment from Dr. Corcoran
for depressiorandthreeHSRs unrelated to this litigatioit alsois undisputed thatuerstenberg
never submittedraoral or writtengrievancewhile at the Jail or in the hospital. Stip34. He
mailedthe presentomplaint whilehe wasincarcerated at Centralia on November 11, 2015
wasreceived by the Court on November 18€. 1 33.

L egal Standard

Although Defendants styled their motion as a motion to dismiss, for the reasonsatiscuss
supran.2, the Court will treat thenotion—as well as Plaintiff's crossotion—as motions for
summary judgment under Rule 56. Pursuant to that f{tlhe court shall grant summary
judgment if the movant shows that there is no genuine dispute as toateyamfact and the
movant is entitled to judgment as a mattelaw.” Fed. R. Civ. P. 56(a¥ee also Shell v. Smjth
789 F.3d 715, 717 (7th Cir. 2015)In reviewing a motion for summary judgment, the Court
gives the nonmoving party “the benefit ofnfiicts in the evidence and reasonable inferences
that could be drawn from it Grochocinski v. Mayer Brown Rowe & Maw, LLPL9 F.3d 785,

794 (7th Cir. 2013).0n aossmotions each party bears itespective burdeim establishingts



right to summary judgmenBlow v. Bijora, Inc. 855 F.3d 793, 797 (7th Cir. 201&nd factual
inferences are viewed in the norovant’s favor for each motioseeHotel 71 Mezz Lender LLC
v. Nat'l Ret. Fund778 F.3d 593, 603 (7th Cir. 2015).

Under the PLRA;no action shall be brought with respect to prison conditionsuntil
such administrative remedies as are available are exhdugt2d).S.C. 81997e(a) It has long
been recognized thdfcJomplaints about medical treatment in prison are complabtsut
‘prison conditions” under the PLRA Witzke v. Femal376 F.3d 744, 751 (7th Cir. 2004)
(quoting Perez v. Wis. Dep’t of Corrl82 F.3d 532, 534 (7th Cir. 1999)) (internal quotation
marks omitted)see alsdPorter v. Nussle534 U.S. 516, 532 (20D2Furthermore, the failure to
exhaust administrative remedies is an affirmative defense for which terddet carries the
burden of proof.Jones v. Bogkb49 U.S. 199, 216 (2007). Exhaustion is decided by the judge,
not a jury, because it is an issak“judicial traffic control” rather than a verdictPavey v.
Conley 544 F.3d 739, 741 (7th Cir. 2008).

For cases in which exhaustion is contested, the Seventh Circuit has outlinedstefiree
procesdor the trial court to followbefore reaching thmerits of a caseld. at 74142. The first
step is to convene BRaveyhearing, wherdhe courthears argument and the parties present
evidence on the issue of exhaustida. at 742. At the second step, tlod determines whether
the plaintiff exhagted his or her administrative remedies and whether any failure to exreaus
“innocent” or “the prisoner’s fault."ld. In conducting this analysis, tleeurt considers whether
step three—pretrial discovery-is necessaryld. That said, where neither party has requested a
Paveyhearing and exhaustion does not hinge on a resolution of a factual disjRaeeya
hearing is unnecessarySee Wagoner v. Lemmon78 F.3d 586, 588 (7th Cir. 2015). Here,

neither party has requeste@aveyhearing. Nor does the resolution of the cross-motions require



the Court to decide a disputed issue of fact. Accordingly, the Court’s analysis for plosgsur
of this motion begins and ends at step two.
Analysis

Defendants argue that Fuerstenberg daite exhaushis administrative remedies prior to
filing suit as requird by the PLRA. Defs.’ Br. Supplot. Dismissl, ECF No. 40. In response,
Fuerstenberg advances two argumetatsdemonstratethat he has exhausted all available
remedies First, he maintains that his HSR from Octob28, 2011 0perated as a grievance that
was never resolved anthus,remained pending through the remainder of his detemticdhe
Jail. Pl’s Mem.Opp’n Mot. Dismiss &Br. Supp. Partial Summ. J-¥1, ECF No. 41.Second,
Fuerstenberg argues thaten if the Court holddhat the HSR was not a grievanttes grie\ance
process was unavailalddter his suicide attemptd. at 11-16.

It shouldbe noted at the outstitat, based upon a review of the complaint anchites
summary judgment briefs, the scope of Fuerstenberg’s deliberateeraddé claim isnot
entirely clear. At times, he characterizes his claim as one grounded in Deférfdduats to
adequately treat his clinical depression generdige, e.g.Pl.’'s Resp. Mem. at 7, ECF No. 41.
At others, his claim seems to focus on the circumstainoaediately preceding his attempted
suicide and the failure of Defendants to preventSee, e.g., idat 4 (noting thathe Amended
Complaint asats that Defendantsafled to provide “better treatment for his depression . . . when
he attempted suicide at the JgilAm. Compl. { 51, ECF No. 17 (“Defendants knew that Mr.
Fuerstenberg faced a substantial risk that [he] may commit suicide, grdidiregarded that risk
by placing him on the second floor of the Jail and/or otherwise failed to take abkson
measures to prevent Mr. Fuerstenberg from attempting suicide by jumpmnghe second floor

of the Jail.”). As will be seen, the distinctiorattes.



HSR asa Grievance

On October 26, 2011Fuerstenbergsubmitted an HSR seeking treatment for his
depression Fuerstenbergargues thatthis HSR qualifies as a grievandkat satisfied his
exhaustion obligation under the PLRA.

The Supreme Courhas held that the PLRA requires “proper exhaustidof all
complaints about prison conditionsWoodford v. Ngo 548 U.S. 81, 93 (2006).“Proper
exhaustion,’a concept from administrative law, “means using all steps that the agency holds out
and doing sgroperly.” Woodford 548 U.S. at 90 (quotingozo v. McCaughtry286 F.3d 1022,

1024 (7th Cir. 2002)). The standard is a strict dlieg v. McCarty 781 F.3d 889, 893 (7th Cir.
2015). Failure to make timely use of the administrative remedies can resihlé iprisoner’s
claim becoming “indefinitely unexhausted.Dole v. Chandler 438 F.3d 804, 809 (7th Cir.
2006) (citingPozq 286 F.3d at 1025).

Fuerstenbergttempts tacharacterizénis HSRfiled on October 26, 21 as a grievance
because it “related to the treatment of his depressidal.’'s Mem. at #8. To this end,
Fuerstenberg argues that the Inmate Handbook “does not preclude the usitehaeguest for
medical attentioras a grievance.”Pl.’'s Reply Br. Supp. Partial Summ. J. 4, ECF No. 52
Fuerstenberg alscontendghat because the HSR sought treatment for depression, the HSR put

Dr. Corcoran and the Jail on notice that the treatment for his depregsonadequate tathe

time. Pl.’s Mem. at 7-8seeStip. | 10 (stating that HSR sought treatment for depression).
Defendants respond thawem if the Jail's grievance procegsrmitsan inmate to file a
written grievancdor medical attentionthe undisputed facts show that filing an HSR is thet
equialent offiling a grievance SeeDefs.” Reply & Resp. Br. at-&. Because the Inmate
Handbook treats the filing of HSRs and grievances as two separate @nct giocesses, the

Court agreesSeeStip. 11 4—6see alsdefs.” Ex. 2, Health Care Requests and Services Policy



First, Jail detainees are instructed to depbkiR formsand written grievances two
different places.HSRsare to be placed in a white “medical bd>&aringthe Red Cross, Stip.
16, while gievancesif not resolved directly with the appropriate persath the relevanarea
of responsibility,areto besubmitted inmailboxes managed by the Administrative Comd&an
to the Chief of Correctiondd. 4 Secmd, the two processes are manageddifferent
personnel at th@ail. Id. Medical staff merbersaddress antespondo HSRs while the Special
Servics Managelis the person who addresses aegponddo grievances.Compare d. 6,
with id. 1 4. There is nothing in the record to indicate taatHSRform directed exclusively to
medical staff membersvould provide notice to, or prompaction by, the Special Services
Managerin charge of grievancesAccordingly, the Court finds that Fuerstenberijiag of the
HSR on October 26, 201vasnot equivalent tahefiling of a grievance andoes not constitute
an exhaustion ohis administrative remedies.See P0z0286 F.3dat 1025 (“To exhaust
remedies, a prisoner must file complaints and appeals in the place, and at thieetipresoins
administrative rules requir@¢. Thus, Fuerstenberg's failure to exhaust his administrative
remedies would preclude him from pursuing his deliberate indifference claim.

But this is only true to the extent that Fstenberg’s deliberate indifferent claim is based
upon the general theory that Defendants failed to adequately treat faal di@pression from
2011, until approximately October 9,2013 when Fuerstenberg was returned to “Open
Administrative Segregation’bn the second flooof the Jail and provided no follovwp
psychiatric services.See Stipf 20. To the extent that Fuerstenberg's claim is directed at
Defendants’ allegedieliberate indifference immediately leading up to $uscide attempbn
Novemberl9, 2013, it is difficult to see how he could have filed a grievance complaining about

Defendants’ failure to prevent his suiciaigemptbeforeNovember 19when the attempt itsel



the event thatwould have triggered the grievanc&. Accordingly, the Court finds that
Fuerstenberg’s failure to fail a grievance before November 19 does not precludeotmm
pursuing this more limited claimSee Collins v. SeemaNo. 02 C 4493, 2004 WL 406773, at
*2 (N.D. lll. Feb. 26, 2004)"[l] t goes without saying that would be nonsensical to read the
PLRA as requiring a prisoner to pursue administrative remedies with respleist imminent
suicide. . .before. . .its occurrence.”)

[. Whether the Grievance Process Was Unavailable After November 19

Defendants additionally argue that Fuerstenberg could have file@\aagce regarding
this more limited claim after his suicide attempt on November 19 but failed to do so. In
responsefFuerstenbergontendghat thegrievance processas unavailable toim afterhe was
transferred tahe hospital onNovember 19 andhat his failure to file a grievance should be
excused After all, a plaintiff is not obligated to exhasi administrative remediethat are
unavailable. Pyles v. Nwaobasi829 F.3d 860, 864 (7th Cir. 201®avey 544 F.3d at 742.
Remedies are unavailable whibiere aré¢omissions by prison personnel, particuldity] failing
to inform the prisoner of the grievance procedd€rnandez v. Dart814 F.3d 836, 842 (7th Cir.
2016).

In this case, Fuerstenberg asserts that thenéaiér informed him of the grievance
process that applies to detaindesspitalized off-site  “Prisoners are required to exhaust
grievance procedures they have been told about, but not procedures they have not been told
about” King v. McCarty 781 F.3d 889, 896 (7th Cir. 2015). Thusemedyis unavailable if

the inmate has no way of knowing the proper proceddernandez814 F.3d at 84§ail failed

6 To the extent that Defendants would argue that Fuerstenberg should have filedamogriev

between October 9 and November ttfre is no evidence thRtuerstenberg had suicidal ideatiqorior
to the time that he jumpedSee generalh\stip. 1 £34; Defs.” LR 56.1(a)(3) Stmt. {Y-Z; Pl's LR
56.1(b)@)(C) Stmt. 1 26.

10



to inform detainee of grievance process or give him the handbook during his hosmtgliZdti

is not incumbent on the prisoneto*divine the availability of grievance procedurés. Id.
(quotingKing, 781 F.3dat 896); seeRoss v. Blakel36 S. Ct. 1850, 1859 (2016) (stating that
remedies arainavailable if the “facts on the ground demonstrated that no such potential” of
relief exists.

For their part Defendants contenttiat the grievance procedure opesatethe same way
whether a detainee is housed at the Jaak an outsidehospital Defs.” Reply & Resp. Br. at 12.

A review of the record indicatekat Fuerstenberigadreceived a copy of the Inmate Handbook
outlining the grievance procedure when he arrived at the Jail. Stip3{1Itds also undisputed
that he did not have a copy of the Inmate Handbook during his hospitalization. Defs.’IRgesp. P
LR 56.1(b)(3)(C) Stmt. T 6. But even assuntingt Fuerstenbergpad committed the Handbook
to memorybefore the incidentthe Handbook does not provide any procedure by which a
detanee who is housed offite can comply with the grievance requiremei@seStip. 11 3-5, 8.

The Jail's grievance procedure requires an inmate to resolve a grievance by ifogntact
in person or in writing, the appropriate jail staff membed” The pocedure also requirem
aggrieved inmate to submit a written request to the internal mailboxes maintained by the
Administrative Commander to the Chief of Corrections for that purpose, whichniglittested
to the Special Services Managdd. But theg procedures are directedclusivelyat detainees
who reside within the confines of the Jail. It does not state that the saradyrexcwould apply
to an aggrievedetaineevho is houseat an offsite facility such a ahospital.

Additionally, Defendants argue that an alternative grievance procedure was available to
Fuerstaeberg during his hospitalizatian Defs.” Reply & Resp. Br. at 12. According to

Defendants, Fuerstenberg could have submitted a written grievancedieptiteesguarding his

11



hospital room. Id. The Inmate Handbook, howevelpes not provide for sucin alternative
procedure SeeStip. 1 3-5, 8. What is more, it is undisputed that tdeputies guarding
Fuerstenberg during his hospitalization did imédrm him ofan alternative grievance process
how Fuerstenberg might submit a grievance from the hospiaf] 32" And Defendants have
failed to point to a single instance in which a detainee has filediteen grievance while
hospitalized to support their pben that a grievance procedure was available to Fuerstenberg.
Similarly, Defendnts have noadducedany evidence of g@rocedureby which Fuerstenberg
could have submitted a grievance with Jail persoaneé he was transferred to Centralian
short, Defendants cannot expect Fuerstenberg to “divine the availabiftguch procedures
even if they were to existSeeKing, 781 F.3d at 896Nor does it matter that Fuerstenberg did
not ask for a grievance form, because he cannot be expecieguire about a procedure of
which he has no knowledgeAccordingly, based on th@ncontroverted facts the recordthe
Court finds that there wereo alternative grievance processavailable to Fuerstenbejfter
November 19, 2013.
Conclusion

For the reasons stated herein, Defendants’ motiopdaial summary judgmer0] and
Plaintiff’'s crossmotion for partial summary judgmef#7] are granted in part and denied in part
Defendants are granted summary judgment as to Plaintiff's claim that Defendane

deliberately indifferent to his medical needs by failing to treat his alimiepression from 2011

! Defendants rely on the affidavit of Sergeant John Mondelli to assefubedtenberg could have

obtained a grievance form from tlleputies guarding hirra procedure, by the way, that is nowhere
contained in the Inmate Handbookl. at 12. CompareDefs.’ Ex. 1, Mondelli Aff. 17-8, ECF No. 39

1, with Stip. 14-5. Putting aside the fact that this alternative procedure was never expiained
Fuerstenbergthere is no evidence in the record tRaierstenberg would havead accessota pen or
pencil to fill out a form, given the undisputed fact that Fuerstgnlbexs not allowed any personal
belongings during his hospitalizatioBeeDefs.’ Resp. Pl.’s LR 56.1(b)(3)(C) Stmt. | 6.

12



to approximatelyOctober 9, 2013.As to Plaintiff's claim that Defenads were deliberately
indifferent during the days immediatelieading up toNovember 19, 2013, by failing to take
steps to monitor i andprevent him from attempting to commit suicide, Defendant’s motion is
denied, and Plaintiff's crogmotion for summaryudgment is granted. The more limited claim
may proceed.

IT 1SSO ORDERED. ENTERED 9/27/17

JohnZ. Lee
United States District Judge
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