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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JAMAL SHARIF f/lk/a DONALD NOBLES
Plaintiff,
No. 15 C 10795
V.
ARTHUR FUNK, M.D.,SALEH OBAISI,

M.D., ALMA MARTIJA, M.D., and

)
)
)
)
)
) JudgeSara L. Ellis
))
WEXFORD HEALTH SOURCES, ING. )
)
)

Defendans.

OPINION AND ORDER

In 2012, Raintiff Jamal Sharif f/k/a Donald Noblesn inmate abtateville Correctional
Center {Statevill€), began experiencingmong other thingsjféiculties with urination The
following year, in June 201%tatevillés Medical Director at the tim&r. Saleh Obais
diagnosed Shards haviig an enlarged prostatgand. Dr. Obaisi ad Dr. Alma Martija
thereafter treated Shdsfprostaterelatedcomplaints orsite until June 2016, when DObaisi
referred Sharif t@urologistat the University of lllinois at Chicag6IC”). Shaif sawthe
urodogist in Decenber 2016.A procedure recommended by the urologidentifiedan
obstruction of Sharif’s prostatic urethra, ddd Obaisi referred Sharid have a prostate biopsy
taken. The biopsy, taken in March 2017, revealedtpte cancerAfter undergoing radiation
and othetreatmentSharif s cancer wnt into remission, and heas” cancerfre€’ as of
November 2019. Doc. 147 at 5.

Sharifallegesn this lawsuit thaDr. Obaisi,Dr. Martija, andDr. Arthur Funkwere
deliberately indifferent to his laéh in violation of 42 U.S.C. § 1983 (CountthatWexford

Health Sourcesnt. (“Wexford’), the company that employs or employed the doctors,
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maintaineda policy or custonof deliberate indifferencthat infringedon prisoners’
constitutional rights (Gunt 1), andthathe is entitled to certain injunctive relief from Dr. Obaisi
and Wexford (Cont 1ll). Dr. Funk, Dr. Martijaand Wesxord (“* Defendant%) now seek
summay judgment on Shari§deliberate indifferencelaims as wd as his request for puinve
damag@s in conection with tlese claims

The Court grants in part and denies in parfieDdants summary judgment motion
Because Dr. Obaisi died in December 2017 and Sharif did not seek to substitute hés estate
party to this litigation, the Court dismisses Btis claim againsDr. Obaisi with prejudice under
FederaRule of Civil Procedure 25(a)(1). The Court grants summary judgment for Dr. Funk and
Wexford Sharif has not shown that a reasonable jury could find that Dr. Funktkae8harif
was receiving inadequate treatmswdt required his ervention or that Wexforthaintairs an
unconstitutional policy or custom delaying or refusingnecessary medical referrals to save
costs Becauseharifhas not shown that a jury could fittthtpuntive damages are warranted
the Court also grants summary judgmenDr. Martija s favoron Sharifs request for punitive
damages But questions of fact exist aswdether Dr. Martij&s treatment of Sharif
demonstrates deliberatedifference, s@harif s claim againsDr. Martija (excluding his request
for punitivedamagesmust proceed taitl. Finally, because Sharif has achieubd endgoal of
theinjunctiverdlief he sought—a determination of whether he has prostate cantte Court

dismissea Sharifs claim forinjunctive relief as moot.



BACKGROUND*!

Factual Background

Sharifis a &l-yearold African Americaninmate housed at Statevilléle has been
incarcerated within the lllinois Department of Corrections (“IDOC”E8in978 and within
Stateville sinc&008. Wexford is a private corporation that contracts with IDOC to provide
ceitain medical treatment to IDOC inmates, including Stateville inmddesFunk has served as
Wexford’s Regional Medical Director for the northern halflbhbis, which includes Stateville,
since 2005.Alvarez v. Wexford Health Sources, |rido. 13 C 703, 2016 WL 7046617, at *1
(N.D. lll. Dec. 5, 2016). Dr. Obaisi “served as Stateville’s Medical Dirdcton August 2012
until his death in December 2017Walkerv. WexfordHealth Sourcesinc., 940 F.3d 954, 957
(7th Cir. 2019). Dr. Martija was formigra staff physician at StatevillaVexford employed
both Dr. Obaisi and Dr. Martija, and it still employs Dr. Fuidk.; Doc. 145 at 2—-3.

Becausehis case involveSharif s treatnent for postaterelated complaints and
sympomsthatdoctors diagnosed as benign prostatic hypeplgBiPH"), prostatits, and

prostate cancethe Court begins by bfflg discussing these conditionBPH is also known as

1 Unless otherwise notethe Cout derivesthe facts in the backgrousection from the Joint Statement
of Undisputed Material FactSharif's Statement of Additional FagBefendants’ Response to this
Statementthe evidence cited by¢ parties as supp for ther factual statement&cludingSharif's
deposition testimay; the exhibitsattache to Sharif's operative complajrdand this lawsuit’'s dockefThe
Court takes all facts in the light most favorable bau®, thenon-movant.

Even sothe Cout notes thaneither Sharif nobefendantsomplied with theapplicble summary
judgmentprocedures. Srif violated the Court’'s summary judgment procedures by including undisputed
facts in his separate statemehadditioral facts. SeeJudge Sara L.Iks, Case Pocedures, Summary
Judgment Praiice, https://www.ilnd.uscourts.gov/judge-info.aspx?VyU/OudRDT+FUMStZmA==.
Defendants, for their part, improperly responded to many straightforwaittbadbfacts with

argumendtive answesthat were not aafined to tke fact at issue antiat obscure which aspects, if any,

of the asserted faetregenuinely in dispute. Responses of this type do nothing to help the Court “focus
on the facts that are actually in disput&ée #eatt v. Unbn Pac. R.R. Cp796 F.3d 701711 (7th Cir.
2015) see als@oydv. City of Chicagq 225 F. Supp. 3d 708, 716 (N.D. lll. 2016) (“argumentative and
immaterial assertions” in response to statements of fact did not contplizagal Rue 56.1). Although

the Courthas overlooked theseolations for purposeof Defendnts’ motion,t expectshatthe parties

will fully comply with the Courts procedures and the Local Rubgsing forward.
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enlargement of #prostate gland, which asglandbeneath a mas bladder through which the
urethra thetube that transports urine from the bladder out of tinésppassesBenign prostatic
hyperplasia (BPH) — Symptoms and asi$layo Clinic, https://www.mayoclinic.org/diseases-
conditions/benigrprostatichyperplasia/symptomsauses/sy20370087lastvisited, as were all
websites cited in this opinion, day 27, 2020) herenafter,“BPH Synptoms and Causgs
“Most men have continued prostate growth throughdei’land this continued growth can
enlarge the prostate to the point thatatises unaafortable uinary symptomssuch as
“[iIncreased frequaay of urination at night,an“[ijnability to completely empty the bladdé
and, less commonly, blood in the urinid. Prostatitis‘is swelling and inflammationfdhe
prostate gland. Prostatitis— Symptoms and causésayo Clinic,
https://www.mayoclinic.org/diseasesnditions/prostatitis/symptontaises/sye20355766
(herinafter,“Prostatitis Symptoms and CaugesProstatitis can caugeequent urinatiorat
night, blood in the urine, pain or burning sensation when urinating, and abdominal and testicular
pain. Id. Prostate cancer, as its name suggéistcancer that occurs e prostaté. Prostate
cancer— Symptoms and causésayo Clinic,https://www.mgoclinic.org/diseases-
conditions/postatecancer/symptomsauses/sy20353087 ljeranafter,“Prostate Gncer
Sympoms and Caus8s African American males faca greater risk of prostate cantiean nen
of other racesSeed.; Doc. 153at 1. Sympomsof prostate cancer may include fremnt
urination at night, trouble emptying the bladder completely, blood in the urine, and pain or
burning while urinating.Prostate Cancer Treatment (PD&) — PatientVersion Nat’'| Cancer
Inst., https://www.cancer.gov/typpsostatépatientprostdae-treamentpdqg#_102 ljeranatfter,
“Prostate Cancer Treatméhnt However non-cancerous conditions, likd°Bl and prosttitis,

can also cause the same or simshanptoms.See id. BPH Synptoms and CausgRrostatitis



Symptoms and Causeénd while BPH and piatitiscanproducesymptoms similar téhose of
prostate cancer, there is no evidence that either condition gaoséste cancerSeeBPH
Symptoms and Causgd#iaving an enlarged prostate is not believed to increase your risk of
developing prostate naer”); ProstatitisSympbmsand Cause$‘Therés no direct evidence
that prostatitis can lead to prostate cariger

In 2012,Sharif began experiendrthe need to frequently urinate at night, an inability to
empty his bladder, sticular and stomach pain, blood in his urine and stool ganéralpain and
discomfort. On March 7, 2013harif underwent lab work that showed his prostgiecific
antigen (“PSA”) level to be 3.9 ng/nfL As set forth in the corresponding lab reptirg,
“Reference Range” for PSA levets0.0-3.9, and someone circled and drew an arrow to Sharif’s
PSA reathg. Doc. 149 at 8Lessthan a week later, Sharif preged toStateville plysician Dr.
Dubrick complaining of urinary symptoms, includingnaiyfrequency Dr. Dubrick reported
SharifsPSAlevel to be 3.9, which he notedas “borderlin& and shouldbe reviewed again in
threemonths. Id. at 2. Dr. Dubrick further noted that if, at that time, Sharif's PSA was still
elevated and Sharif wasraptomatiche “may need ausideration [illegible] VS.2 I1d. Dr.

Dubrickrecommended that Shaaflow a digital (finger) rectal examinatn (“DRE”) of his

2“PSA is a protein produced by both cancerous and noncarsésie in the prostte.” PSA testMayo
Clinic, https//www.mayocinic.org/testgprocedurs/psatest/about/pac-20384731 (hierafter,“ PSA
Test). A higher than normal level of PSiA the blood‘may indicate prostate infection, inflanation,
enlargementr cancer.” Prostatecancer— Diagnosis and treatmenMayo Clinig
https://www.mayocliniorg/diseases-conditions/prostatacer/diagnosireatment/dre20353093
(heranafter,” ProstateCancer Diagnosis and Treatmé&nt

3 The parties dispute whether this aspect of Dr. Bllsrnote sayshatSharifmay reedan outsié
consultationf he isstill symptomatic and showing eleea PSA levelsfter three months
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prostate “to check for cancer or enlargeniéntd. at 23. But Sharif refused to consent to a
DRE becausef “religious reasons.”ld. at 2, 23 In April, Sharif's PSA level was 4.7.

During a visit tothe Cardiac Chronic Clinion July 6, 2012, Sharif expressed no
complaints about his prostate or his ability to urinatéhdugh Sharif presented forine testing
the samalay, the record does not refteSharif’'s PSA level at that tinfe By November, though,
Sharif's PSA level had climbed to 5.2. The November 2012 lab report indicatedighiatve
was “Out ofRange,” and someone drew an arrovgharif's PSA readingDoc. 149 at 11.Six
months later, in May 2013, Sharif's PSA level was 5.0. The May 21 8porlikewise
indicated that Sharif's PSA level was out of range, and somemtedcand drew anreow to
thisreadingas well

Shariffirst saw Dr. Obaisi w June 27, 2013. DObaisinoted Sharif's prior PSA testing
and his complaints of nocturia (frequent urination at nitfbt)several months, lately worse,
small amounts eactime.” Doc. 149 &3. Dr. Obaisi’'s assessment WABH, i.e., an enlarged
prodate gland.Sharifrequested to see a urologist, and on or around July 8, Dr. Olszigssed
whetherto referSharif to aUIC urologistwith Dr. Garcia a utilization management physician,

aspart of a collegial peer revieW.Drs. Obaisi and Garcia concludéuht Sharif should be

* A DRE examines the prostate, which is adjacent to the rectum, byirigseegloved, lubricatkfinger
into an individual's retum. Prostate Caner Diagnosis and fleatment

5> As anadditional statement of fachaif submitsthat in May2012, he “filed a grievance alleging that
his PSA reslts were being withheld because he had refused” to undé&kaand thathe respons®
the grievance ated that theesults of blood tes@nd urinalysis ordered on July 12re within the

normal range. Doc. 153 at 4. Defendants dhisyallegedédct. The Courtcannot evaluate the accuracy
of Sharif’'s contation or the genuinens®fthe allged dispute because neither Sharif nor Defendants
provided the document (WEX 000109) upon whiclythase thalleged fact and denial

6 Typically, whena Statevilledoctor requested that an inmate Henred to an outsie provder for
consultéion, therequest “had to go thugh a collegdil peer review process, which Wesdacalled
‘Utilization Management.”” Walker, 940 F.3d at 957After thiscollegialreview, which could involve
consultations witheveral medical pifessionals or simply ongtherdoctor, Wexford would appve or
deny he referral requestSee id. Whiting v. Wexford Health Sources, In839 F.3d 658, 660 (7th Cir.
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treated orsite at Steeville and that a urologist’s intervention was not required at the tme.
July 25,a Statevillemedical professional prescribed 8héinasteride to address Ipsostde
complants, but this prescriptiowas replaced less than a week later w&iftresription for 0.4
mg of amsulosin(brand name Flomax) to be taken daily for six months.

In August2013, Sharif was referred to UKorthopedic clinic for treatment onstright
ankle and knee. tfa Se@tember visit with a Statevilletaff nurse, Sharif reportdthvingall-
night painful eectionswhile on the prostate medication, butanedical visit in November,
Shaif did not report any complaints, and the nurse whwo Sharifdid not note any distss.
The nurse mlered Sharif to return tie clinic for continued monitoring.

In early Decembe2013, Sharif's PSA level was 5.0. Someone circled and drew an
arrow to this reading, which was out of randeaterthat month Shaif complaned to a nues
about side effects from his prostate medication. He also reported that tta¢epmoadicatn
was not helping—he was urinating every 30 minutes and coulcbnutletdy empty his
bladder. Sharif requested to frescribed eitheBupeBeta Prosate orProsvent, which are
supplements thdte became aware of fromatchinginfomercials The nurseeferred Sharif to

general medicine for his prostate issuesraade anote to “req. Beta prostate.Doc. 1454 at

2016) (addressing a Wexfoedllegial committee review consisting thie referring doctor anoine other
physidan); Shieldsv. lll . Dept of Corr., 746 F.3d 782, 787 (7th Cir. 201&pme);see alsdWVhiting 839
F.3d at 665 (Wood, C.J., concurring in part and dissenting in partp@teazing Wexford’s “review
committee”as “a simple praess through which one dor caonaults with a second arallows the seand
to override his recommendatign”

" Finasterides used to treat syptoms of BPH.Finasteride (OralRoute) Description and Brand Names
Mayo Clinic, https://wwwmayoclinic.org/drugsupplements/finastiele-oralroute/description/drg
20063819 It works by decredsg the size of therostate, which, in turnmproves the BH symptoms.
Id. Tamsulosinis al® used to treat symptomsBPH, but it does so by helpingelax the muscles ithe
prostate andhe opening of the bladdérwhich “may help increase the flogf urine and decrease the
symptoms of BPH. Tamsulosin (Oral Route) Description and Brand Naméayo Clinic,
https://www.mayoclinic.org/drugs-supphents/tamsulostoralroute/desaption/drg-20068275 Unlike
finasterde, amsulosin does not shrink the prostale.
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19. The Stateville pysicians did noallow Sharif to take Super Beta Prostate or Prosvent,
however, because they were not approved by Dw.

From January through September 2014 rifbaw medical personnehcluding Dr.

Obaisi, on several occasions for knee pain, elbow pain, leg swelling, sinus issues, dry skin, and
headaches, and during this time frame, Dr.i€)lwaferred Sharifo UIC for consultation

regarding his right knee pafnThe records do not indite that Sharif complained @bt prostate
issues at any ohese visi. In an October 10 healthagistransfer summary, a nurse noted that
Sharif did not have any current acute conditions or problems and did not identify prostate or
urinary issues agchronic condition or problem.

Nonethelesson September 1£2014,Sherif filed agrievance requesting to see a prostate
cancer specialist as soon as possible.asserted that he had to urinate nine to twelve times
every night and that his current prostate medication (0.4 mg of Flomax) was not helping him at
all. An affidavit signedy Sharif's cellmate two days lateorroborated Sharif'arinary
complaints ThelDOC counselor who responded to the grievance, however, noted that when
Sharif saw a nise on September 16, he did mo¢rtion this issue. The courlseinstructed
Sharif © “put in a sick call slip and ask to see a doctor to evaddated.”Doc. 23-1 at 3.The
reviewing grievance officechief administrative officer, and administratixeview board
concurred wh the counselor’s response.

Dr. Martijafirst examined Barif on October 21, 2014. During the examination, Sharif
complained about frequent urinati@hurning sensation while urinating, and testicular pain. He
also requestetb be elamined by an outside urologist or oncologist. Dartifaderied this

request and, according to Sharif, was only concerned with his high blood pressure and increasing

8 Sharif saw a doctor &IC for his right knee pain in February 2019e later underwerdn MRI, as
recommended by the UIC doctor dasso underwenight knee surggy at UICin March 2016.
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the dosigesof his current medicationdDr. Martijainstructed Sharifo take 2 mg of erazosin
(brand name Hytrinhightly at bedtime€ Dr. Martija deferred evimating Sharif’s prostate by

way of aDRE, noting that he was in a jumpsuit and handcufise &hedule&haif to undergo
aDREin the emergency rooim Decemberwhich apears to have been pernioed by Dr.

Obaisi on December 18. Duringsibecember 1&xamination of Sharif in the emergency room,
Dr. Obaisi informed Sharif that he had been scheduled to see siteddpecialist for his

ongoing right-knee pain and possibleagery. However, when Sharif requested a spestiéir

his frequen urination issues, Dr. Obaisi told Sharif that he lookédgiht and that they would
discuss it later.

In January 2015, Sharif complained to a nurse that teraz@giehim dizzyand caused
headachesThe nurse referred Sharif to Dr. Maatijo reevaluate his need for prostate
medications.Shaif saw Dr. Martija two weeks lateon January 22At this visit, Dr. Martija
took Sharif off all medicatios and refused to prwle ary medication for his prostate problems.
A week later, on Janaa 29, Shaif filed a grievance regarding his medical treatmémtis
grievance Sharifrequested todseen by a prostaseecialist or, alternativelyo be given
“innovative medication” to &at his prostate illness onprove the quality of his laéth. Doc.

23-1 at 7 Sharif asserted that he noticed blood in his urine that day and experienced a painful
burning sensation in his penis thedted the entire day. Héso reported experiengjrirequent

urination the previous two nights. Sharif clainkdt he lad previously brought this issue to Dr.

% Terazosiris usel to treatboth high bloocpressure angrostate gland enlargemeriterazosin (Oral
Route) Description and Brand Nam&ayo Clinic, https://www.mayoclinic.orgfdgs-
swpplementsérazosirorakroute/descriptionid)-20066315.With respect to prostatgland enlargement,
“[tlerazasin helps rebx themuscles irthe prostate anthe opening othe bladder,” which “may help
increasaheflow of urine and/or decrease” urinary symptont. It is unclear whether Dr. Mtja
prescibedthe terazosin to adess Barif's high blood pressure, his prostate issues, or both. The Court
notes thattateville physicianBadprescribedshaif, andthendiscontinued, terazosin on at least one
previous ocasion.



Obaisi’s attention but that his treatment was not working. It does not appear ti@atdbikoany
actionon Sharif’s grievance; rather, the@T Administrative Review Board returned the
grievance to Sharlbecausét requiredadditional information

On January 30, 2015harif complained to aurse about blood in his urine aatlurning
sensation in his penisHe also assertetthat he had without prostate medicatn for months
and that the medicatioche had been given was not helping with his urination frequency. The
nurse told him that one of his blood pressure medications causes frequent urination dad said t
she would schedule Slifato see the doctor. Thamme day, Sharif wrote a letter to.ouis
Shcker, IDOC’sAgency Medical Director.Sharif requested to lexamined by a prostate
specialist and noted his frequent urination, blood in urine, and burning sensation. He further
as®rted that because no medication had yet cured his symptoms, the doctors hadhtadi®n h
all medications.

OnFebruary 9, 2015, @hif requested a PSA teshile having blood lab work
performed, but the nurse informed him that inmates were no |pngadedtheir PSA results.
Upon further inquiry, Sharif came believethat per Dr.Funk’s orders, inmates had stopped
receivirg their PSA results aboatyear before, and thtte only way for inmates to obtaineir
PSAresults was to request therorin Dr. Funk or Dr. ObaisiThe nextday, February 1@r.
Martija examind Sharif andreviewed his blood lab work. When Sharif asked for his PSA
results, Dr. Martija said th&ive no longer receive that information” and that Sharif would have
to talk toDr. Obaisi about it.Doc. 23-1 at 16. Sharif brought up hisusswith frequent nighly
urination and showeBDr. Martija the rings around his eyes from loss of sleepDibuMartija

stated that “it wasn’tdo bad.” Id. Dr. Martijaprescribed Shdtiamong other things, 500 mg of
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Tylenol to take twice dailas neededout she did not piscribe Sharif any megition for his
prostate issues.

Sometime thereafter, Sharif sent a lettebt. Funk!® Sharif asserted that he needed to
know his PSA rests to avoid prostate cancer and that his last DRE perfomed by Dr.
Obaisi. Sharifls asserted that he wast currentlytaking anymedicationand that his previous
medcations were ineffective; specifically, his Flomax prescription did not stojpdgsient
nightly urination, and the Hytrin prescribed by Martija caused severe headashand double
vision. Sharif requestetiat“Adovart” (the Court presumes Sharif met Avodart}! be added
to his Flomax prescription. Doc. 23-1 at 14. Sharif aked Dr. Funk to allow him to take
Super Beta Prostate andProsvent to address his frequent urination and loss of sleep that he
had been endurinigr years. Dr. Funk did not respond to this letter, and there is no evidence that
he receivd the letter.

On February 19, 2015, Dr. Shicker responded to Sharif's January 30 correspondence
regading his compints “about urinary fquency preventing any meaningful sléepoc. 231
at 12. Dr. Shicker’s letter, which copied Drs. Obaisi and Funk, stateDrth@baisi would be
addressing the matter in the near future. Dr.i€)lsaw Sharif twaveeks later, 0 March 5.

Sharif desdbed his problems—nightly urination, blood in urine, and burning sensation while

10 Sharif'sletterto Dr. Furk is undated But the letterefers to a recent examination by Martija where
Sharif's blood lab results did not show his PSA levelsichis presumaly Dr. Martija’ s Februaryl0,
2015 exarmation Doc. 23-1 at 14—15Sharif also asserts in thetterthat hewas not taking any
prostate medications, which was nod@n the casence Dr. Obaisprescribed him Flomax again on
March 5. Treseendpoins suggest that Sharif sehe letter to Dr. Funkometime betweeRebruary 10
and March 5, 2015.

11 Avodart isthe brand name for dutaside, which can be used alone mcombinsion with Flomax “to
treat men who have symptoms of an enlarged prodeatd.§ Dutasteride (Oral Route) Description and
Brand NamesMayo dinic, https://www.mayoclinic.orffirugs-supptments/dutasterideral
route/description/drg-20063575.
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urinating—and Dr. Odisi assessed Sharif as expraingprostatitis. Dr. Obaisirenewed
Sharifs Flomax pescription for one year.

Dr. Martija saw Sharif again on Mzh 24, 2015. During the examination, Dr. Marti
briefly mentioned Sharif’s filing of grievances and complaints against hewodcrs.
According to Sharif, she also did not like. Obaisis Flomax pescription and sk discussed
changing it to Hytrin. However, when Sharif refused to take Hytrin (it had caused hesdad
dizziness in the past), Dr. Martija “kicked [Sharif] ¢ok] her office.” Doc. 23-1 at 19. In an
affidavit Sharifsigned tha day, he also asded that Dr. Martija had, for several months, “denied
all medication for frequent nightly urinationld.

On May 5, 2015, Sharif reported to Dr. Martija that he $tadped taking one of his
blood pressure medicatio(ldCTZ) because itaused increasedefquent urination, anDr.
Martija discontinued Sharif's HCTZ prescription. Sharif saw Dr. Martijaraga May 20,
complaining of prostate issues, e.g., urinarydesgy and painin his righ testicle Dr. Martija
noted Shef’'s Flomax prescription angrescrbed him 500 mg of levofloxacin to be taken daily
for ten days? Dr. Martija deferred any genital examination to Dr. Obaisi and instr&tadf
to follow up in one week with Dr. Obaisi regarding his testicular pain.

From dine through November 2015, ShaafssDr. Martijaseveral times for issues
unrelated to his prostate, including hypertension, shortness of breath, headaches, insomnia, and
suspected pneumonia and/or bronchitis. Over the same period of timés&hddr. Obaisi

regarding his knee, ankland headachesaused by his blood pressure medicatiSharif did

121 evofloxacin is an antibiotic “used to treat bacterial infections in nthfigrent @rts of the body.”
Levofloxacin (Oral Route) Degption and BrandNames Mayo Clinic,
https://www.nayoclinic.org/drugsupplements/levitoxacinorakroute/description/drg-20064518 he
parties agree that levofloxacin is used to treat prostatitis amaryinfections.

13 Theparties have not provideaty evidencehatthis follow-up appointmentook dace
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not raise any issues with his prostate to either doctor during this time periedsoE$harif’s
cellmate claimed in July that Sharif was exprcing “extremeissues conerning urination.”

Doc. 23-1 at 32. On November 16, when Dr. Mart@a Sharif for his sersannual medical
checkup, she diagnosed him with prostate issues bednibiat Shafis BPH was improving.

Dr. Martija instru¢ed Sharifto continue taking 0.8 mg of Flomax datfy.This was the last time
Dr. Martija treated Sharif for his prostate issues; she thereafter saw Shaohoa morewhen
he presentetb the asthma clinicin early January 2016. Meanwhile, Dr. Obaisi continued to be
involved with Sharif's care, although thiare was largeljocused on Sharif’'s knee in late 2015
through early 2016. For instance, Dr. Obaisi noted in December 2015 that&saajproved
for right-knee surgery afllC, and after Sharifinderwemthis surgeryin March2016, Dr. Obaisi
referred Shaf to physical therapy.

However, inlate April 2016, Sharif could not produce urine when he presented for a
resicdual urine test. Andtanis annual medical examination May 2 Sharif reportd urinating
nine to eleven timeger night and difficulty emptying his bladder. The examination notes
indicate that Sharif reported that he had experierteesktdifficulties for more than twesis
and that they had never improved with any medicatidie examning medical professi@h
ordered Sharif to continue taking his medications (0.8 mg of Flomax dailgirected and
referred him to the medical dar (Dr. Obaisi) for reevaluation ®his BPH and medications.
On June 29, D Obaisirequestea referrafor Sharif toseea uologistat UICto evaluatehis

problems with urinary frequency, noting that Sharif had experiethesa problemfor two to

1t is uncleawhen doctordirst increasedharifs Flomax desage to 0.8 mg. Awealth status transfer
summary authored six days beg Dr. Martija’sNovember 1&xamination indicates that Shanifis
taking only 0.4 mg bFlomaxat that ime, butDr. Martija’s examinatiomecordlists0.8 mgasSharifs
current deage.
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three years with no response to antibiotics or Flon#ier a collegial review with another
doctor,Wexford approvedr. Obaisis requesta little more than a week later

Per Dr. Obaisi’'sreferralrequest Sharif saw a urologistt UICin December 2016The
urologist summarize8harif'ssymptoms as gross hematuria (blood in the urine) and lower
urinary tract symptoms‘with possble BPH vs stricturé Doc. 149 at 30. The urologist ordered
a PSA test, which showed a PSA level of 6.1. The urologist recommtradegharifcontinue
to taketamsulos (Flomax)for his BPH and begitaking finasterié daily; that Sharif have a CT
san taken of his abdomen and pelvis; and that Sharif return to the clinic to uadergo
cystoscopy:> Dr. Obaisiand Wexford followed the urologist’s recommendatioBsarifwas
prescribedihasteridehe had a CT scan perfoed in December 2016, and he andent a
cystoscopy procedure in February 2017. The December 2016 CT scan showed an enlarged
prostate, and the February 2017 cystosademtifiedan obstruction of the prtaic urethra.Dr.
Obaisirequestedgnd Wexford approved) referralfor auro-oncology evaluatioat UIC. The
sameday as the cystoscopy, Dr. Obaso requestethat Sharifhave a prostate biopsy takain
UIC. Wexford approved this reqakas well The biopsy, taken on March 15, 2017,
unfortunaely reveagd prostate cancer.

Sharif elected to undergo radiation therapy to treat his prostate cancer, which iBir. Oba
approved. After consulting with a radiation oncolodg®tarif began radlogy treament at UIC
in July 2017. Wexford sent Shariff esite toUIC five days per weefor radiation treatment over
five to six weeks; in total, Sharif received approximately 28 radiation treatm@nting his

radiation treatmen&harif continued to take Flomax (0.8 mg) and finasterMany of Sharifs

15 A cystoscopy is a procedure whereby a doetamines the lining of an individual’s bladder and the
urethra by insertig a rollow tube (cystecope) equipped with lens intohie uethra and slowly
advancing the tube into the bladd€@ystoscopyMayo Clinic, https://www.mayoclinic.org/tests
procedures/cystoscopy/about/pac-20393694.
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urinary symptoms went away duriagd after radiation treatment, arslad May 2, 2019 (when
Defendants deposed Sharif), Sharif’'s prostate cancer was issiemialthough halso testified
thatsome symptoms had returned amdhhd begun experiencirigequent urination again In

his November 19, 2019 summary judgment response, however, Sharif claimetttmber
free.” Doc. 147 at 5.

Il. Procedural Background

Shariffiled this lawsuitpro sein November 2015. The Couscruitedcounsel for
Sharif,who filed the operativeecond amended complaort June 17, 2016. On July 7, Sharif
moved for a preliminary injunction that would require Wexford and Drs. Obaisi, &jaatif
Funk to pomptly referand transport him to a specialist and provide anyrirewat presribed by
that speciait. The Court denied the motion without prejudice a week later.

On March 16, 201,8Wexford filed a suggestion of death for Dr. Obaisi. Accordnthe
suggestion of death, Dr. Obaisi died on December 23, 2017, and an independent executor had
been appointed for his estate. The suggestion of death also specified how a party cothid serve
executor with a motion to substitute the estad a litigat. Sharif has not moved substitute
Dr. Obaisi’s estate asparty to his litigation.

After severalextensions, fact discovery closed on August 16, 2@r®October 18Dr.
Martija, Dr. Funk, andVexford moved for summary judgment. Shargpresentebly recruited
counsel, opposes the motion.

LEGAL STANDARD

Summaryjudgment ob\ates the need for a trial wheftere isno genuine disputas b

any material fact and thmovantis ertitled to judgment as a matter of l[éwked. R. Civ. P.

56(a). To deermine wiether a g@nuine disputef material fact exists, the Court must peetbe
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pleadngs and assess the proof as @nesl in depositions, documeng)swers to
interrogatories, admissionstipulations, and affidavitsr declarationghat are part of the remh
Fed.R. Civ. P. 56c)(1); A.V.Consultantsinc. v. Barnes 978F.2d 996, 999 (7th Cir. 1992).
The party seking summaryjudgment bears the initial burden of demonstrating that no genuine
disputeof material facexists. CelotexCorp.v. Catrett 477 U.S. 317, 323 (198@unnv. Fed.
Depositins. Corp. for \alley Bank Il ., 908 F.3d 290, 295 (7th Cir. 2018 response, the non-
moving party cannot rest oname pleadings alone bmust use the evidentiary tools listed above
to identify specific marial fads that denonstrate a genuine dispute trial. Fed. R. Civ. P.
56(c)(1);Celotex 477 US. at 324;Serkv. Redbox Automatddetail, LLC, 770 F.3d 618, 627
(7th Cir. 2014). Although a bare contention thaissue of fact)asts does not createfactual
dispute N. Assuance Co. oAm.v. Summersl7 F.3d 956, 961 (7th Cir. 1994he Court must
construe kfacts inthelight most favorable to the non-moving party dnaw all reasonable
inferences in thgparty’s favor Wehrlev. Cincinnati Ins. Co, 719 F.3d 840, 84¢th Cir. 2013).
“To defeatsummary judgment, a party must preaea‘genuine dispute’ ofnaterial fact such #t
areasonablgury could find in itsfavor.” PMT Mach. Salednc. v. YamaSeiki USA,Inc., 941
F.3d 325, 328 (7th Cir. 201@itationsomitted.
ANALYSIS

Dr. Obaisi's Status as a Party

Dr. Obaisidid not joinDefendantsmotion for summary yidgment lecaise he dddon
December 23,217. On March 16, 2018, Wexford filed a suggestion of deatfyimgithe
Courtand the partiesf Dr. Obaisis death More than two yearster, $aif still has notmoved
to substituteDr. Obaisis estate as a pauity this litigation. The Court mst thereforeletermine

as a threhold matterif and howDr. Obaisis deah during the pendegaf this litigationaffects
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Sharifs ability to proceedwith hisdeliberate indierence claim againgr. Obaisi. SeeAtkinsv.
City of Chicagg 547 F.3d 869, 872 (7th Cir. 2008) (deceased indivithegsed, upon his death,
to bea party”to the ltigation); see alsd.N Mgmt.,LLC v. JPMorgan Chase Bank, N,R57
F.3d 943, 9519th Cir. 2020) ([T]he consensus of our sister courts is unanimous:cgunot
sue adeadpersort’).

Under Feéral Rue of Civil Procedure 25(a)(1)an a&tion against a deceased partyst
be dismissed amotion to substitteanothe party forthedecedet “is not male within 90 days
after service of atatement notinghedeath” Defendants argue thhecause Sharif hastno
timely sought to substitute Dr. Obaisiestate as a party to thigdation, Dr. Obaisi was
dismissedas aparty on June 16, 2018 (90 daysafiVexfod's filing of the suggestion of degth
“by autanatic operatia of Rule 25. Doc. 144 at 3. But Rule 28)(1)does not say that the
actionis dismissé after the pasme of 90 days without the filing @ moton for substitution,
which would indcate autmaticdismissal by operation of the rul®ule 25(a)(1ytateshatan
acton must bedismissedwhich indicateshata party othe court mustake a&tion to dismis the
deceased partyFurthermore, aoutt may grant maionsfor substitutionthat arefil ed afterthe
90-day window closes the moving paty demonstrateSexcusabe neglectpursuant to Rud
6(b). Fed. R. Civ. P. BJ(1)(B); Atking 547 F.3dat 871-72 Cont’| Bank,N.A.v. Meyer, 10
F.3d 1293, 1295, 1297 (7th Cir. 199@ffirming distiict courts grant of a motiorior
substitutiorfiled more thareight months aftethe sggestion of death)A courts discretion to
do so would b illusory if Rule 25aubmatically dismissda party aftethe pasage of90 days

That said the Courtagrees that Dr. Obaisi should no lond®r a party to this case.

Wexford notified Sharif of Dr. Obaisis deathin March 2018. Even if this ndication somehow
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fell through the crack¥ Defendants gxressly alled aut the siggestion otledh andRule
25(a)(1) in beir October 201%ummary judgment briefing. Yedeveral maths latey Sharifstill
has not sought to sstitute Dr. Obaiss estte as a party in this litigan, let alone explain why
his failureto do scearliershould be xcusedunder Rule 6(b). Accordingly, the Court dismisses
Sharif's claim agaist Dr. (paisi with prejudice under Rule 28)(1). Ses Russel v. City of
Milwaukee 338 F.3d 662, 663, 667—68 (7th Cir. 20Qgjirming district cart’'s dsmissal ba
case wih prejudice under Rule 2&) where a mtion for substitution wasntimely filedand the
movant did nomake*any showing or argument @xcusable neglett Klein v. WexfordHealth
Sourcesjnc., No. 16 C 8818, 2019 WL 2435851, *1, *6 (N.D. Ill. June 11, 2019dismissing
§ 1983 claimagainstDr. Obaisiunder Rule 25(a)(Wherethe plaintff did not ile a motion for
substitution).

. Deliberate Indifference Claim Against Dr. Martija and Dr. Funk ( Count I)

Given Dr. Obasi's dismissal uder Rule 25(a)(1), the Court need only add&sarif s
deliberate indifference claimvith respect tdr. Martijaand Dr. Funk.Health care proviers
violatethe Eighth Amendment when thagt with deliberate indifference to an inmatessicus
medical needsEstellev. Gamble 429 U.S. 97, 104 (1976jjeldsv. Smith 653 F.3d 550, 554
(7th Cir. 2011).Deliberateindifference ha bothobjectiveand sibjective elementg1) the
inmate must have an objectively serious medical comditind (2) the defendant must be
subjectively aware of andisregard a substantial risk of hatonthe inmates health Goodloev.
Sood 947 F.3d 1026, 1030-3Ith Cir. 2020);Pettiesv. Carter, 836 F.3d 722, 727-38th Cir.

2016) enbang.

18 WhenWexford filed the sggestion of D. Ohaisi's deaththeCourt was irthe process of recuiting
counsel o represent SharifShaif’s curentrecruitedcoun®l did not appear in this case until June 27,
2018, moe than three moths after Wexford filed the ggestion of death.
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A. Objective Element d Deliberate Indifference

An objectively serious medical conditiam“one that has been diagnosed by a physician
as madating treatment or oneahis soobvious that even a lgyerson would easily recognize
the necessity for a docterattentiori’ King v. Kramer, 680 F.3d 1013, 1018 (7th Cir. 2012)
(citation omitted) Here,a reasonable jury could find th@harifs BPH and prostatitigvere
objectively semusmedicalconditions!’ These conditionsausedsharifto frequentlyurinate at
night, have touble emptying his bladder, experience blood in his uand,suffer testicular pain
anddoctors diagnosed both conditions attdrapted to treaheir symptoms Seed.; see also
Brown v. Obaisil6 CV 10422, 2018 WL 4467098, at *7 (N.D. Ill. Sept. 18, 2018) (finthay
BPHwas & objectively serious maéshl condition) Moreover, Defendants do not dispuitatt
Sharifsuffered from one or more objectivelgrsous medtal conditions. Thus, the Court turns
its analysis tdhe subjective elenme of Shaif’s deliberate indifferece clam.

B. Subjective Hement of Deliberate Indifference

The subjective element of a deliberate indifferencerchas two componesithe
deferdant(1) must actually know about a substantial risk of harm tmeuate; ad (2) dsregard
that risk. Petties 836 F.3cat 728 Gayton v. McCoy593 F.3d 610, 620 (7th Cir. 2010). This
requireshedefendant to aawvith a suficiently “culpable state of mindsomething akin to

criminal recklessness Norfleetv. Webster 439 F.3d 392, 397 (7th Cir. 2006)legligence does

17 Sharifs progate cagermay also qualifyasan oljectively serousmedical conditionbut he does ot
assert aeliberate indifferencelaim based on th#eatmenof this comlition. The operative complaint,
which Shariffiled before he was diagnosedhvprostate cacerin March 2017allegeddeliberate
indifference tahis prostatitissee, e.g.Doc.231147, 57, and Shardid not £ek toamend his omplaint
to assert deliberate indifferencelaim based on his cancer treatmeWhat is moreSharif “admits
[that] his treatmenhas beentotally adequatesincehe found out he had prostate cancer.” Doc. 4456
(Undispued Materal Fact No. 93).In fact there isno indicatiorthat Sharif takes issue with any of the
treatmenhe has receivesince July 2016, wheéWexford appoved Dr. ObaisB request to refeédhaif to
an offsite urologist SeeDoc. 147 at 5dssertion by Sh#rthat after Wexforagpproved his urology
corsulton July 7, 2016his “diagnosis of, and treatment for, prostate cancer proceetgideby
quickly™).
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not satisfy this standard, nor daggective recklesgess, i.e., ‘diling to act in the face of an
unjustifiably high risk that is so obviousathit shouldbe known.” Petties 836 F.3cat 728
(emphasis in original).
Although a nistake inprofessional judgment alone doex nonstitutedeliberate
indifference, evidence thatdefendantknew better than to make the medical deaifs]” that
he or she madis enough to survive summary judgmewthiting v. Wexford Health Sources,
Inc., 839 F.3d 658, 662—-63 (7th Cir. 2016itation omitted).Evidence sufficient to create a jury
guestion as to a medicalgbessionals state of nmid might include
the obviousness of the riskom a particular course of treatment,
the defendant’'sqrsisence ina course of tratment known tde
ineffective,or proof that the defendant’s treatment decision
departed soadically from accepted professial judgment,
prectice, or standards that jury may reasonablyfer that the
decision was not based orofessimal judgment.

Id. at 663 (citdons omitted) (internal quotath marks omitted).

With thesestandardsn mind, the Court considersHaurif's delibeateindifferenceclaim
againstDr. Martija and Dr. Funk.

1. Dr. Martija

Dr. MartijatreatedShaif for his prostaterelated comfaintsfrom October2014 through
November 2015. By thtme Dr. Martija first saw Sharifol these complaints, Shahadbeen
complaining about urinary issusmce March 2012Sharif hadalso been taking 0.4 mg of
Flomax daily since July 2013which he startethking shortly after Dr. Obaisi diagnosearhi
with BPH.

Thefollowing sumnarizesDr. Martija' s treatmenbf Sharifs posaterelated omplaints

in chronological order:
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e On October 21, 2014harif complainedo Dr. Martija about freqent
urination,aburning sensation while urinating, atesticular pain He also
requested to be exanmed by an outside urologist or oncologifr. Marija
denied this request and, according to Sharif, was only concerned with his high
bloodpressure anthcreasing the degesof his current medications. Dr.
Matrtija instructed Sharifo take2 mg of erazosin (a medication usedtteat
both high blood prssure and prostate glamolargementiightly at bedtime
Shedeferred evaluang Sherif's prostde by way of aDRE becausde was in
a jumpsuit ad handcuffs. Instea@r. Martija scheduled&harifto undergoa
DRE in theemergencyoomin Decembeyandit appearghat Dr. Obaisi
performeda DRE on December 18.

o After Shaif complaned to a nurse aboside effects frontaking erazosin
(headaches ardizzines$, the nurse referreldim to Dr. Martija for re
evaluationof his prostatamedications.At the subsequent January 22, 2015
visit, Dr. Martijatook Shati off all medicationsand refused to prxade any
medication for his prostate problems.

e On Februarni0, 2015Dr. Martijareviewed Sharif blood lab work with
him. When Shafiasked for his PSA results, Dr. Martija told him that they no
longer receivedhat information andhathe would have to talk to Dr. Obaisi
about it. Sharif alsdorought up his issues with frequent nightly urination and
showed Dr. Martijgdherings around his eyes from loss of slebp; Martija

responded thatt‘wasrit too bad.” Doc. 23-kat16. Dr. Martija prescribed
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Sharif 500 mg of Tylenol to take twice daily as needed, but she again did not
prescribe Sh#rany medication for his prodeissues

On March 24, 2015Dr. Martija saw Sharif againAt this visit, Dr. Martija
mentionedShaif’s filing of grievances and complaints against her co
workers Dr. Martija also discussed changing Dr. @baiMarch 5Flomax
prescriptionto Hytrin, but when Sharif refused to take Hytrin because it had
caused headaches and dizziness ipé#s¢ Dr. Martija “ki cked[Sharif out
[of] her office” Doc. 23-1 at 19. The same day, Sharif signedfdavit
claming that Dr. Martijahad, forseverhmonths, ‘denied all medication for
frequent nightly urination.”ld.

On May 5, 2015, Dr. Maija discontinued one ofharifs blood pressure
medications, HCTZafter he eported that it caused increadeeluent
urination.

On May 20, 2015, Shangreseted © Dr. Martija complainig of urinary
frequencyand painin his righ testicle Dr. Martija notedSharif's Flomax
prescription and prescribed him 500 mgafantibiotic [evofloxacin)to be
taken dailyfor ten dag. Dr. Martija deferredcany genital gamination to Dr.
Obaisi and instructed Sharif to follow up in one week with Dr. Obaisi
regarding histesticular painbut there is no evidence in the retthatthis
follow-up examination took place.

On November 8, 2015, Dr. Matija saw Sharif for hisemiannualcheckup

examination. Dr. Martija note8harifs prostate issuesut recored thathis
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BPH was improving.Sheinstructed Sharif to continue taking 0.8 mg of

Flomaxdaily.
As can be seeir. Martija’s course of treatent consiste@rimarily of prescribing or
discontinuing medications. She did eaamine Sharié prostate or genitals, although she did
schedle or instructSharif tosee oher doctors for these examinatioasd it appears that Sharif
did in fact undergo a DRE in December 2014. Ndartijaalso did norefer Sharif to a
specialist.

Viewing this evidence in the lightast favorable to Sharifa reasonable jury could

concludethat Dr. Martija exhibited deliberate indifference to SheBfPH andprostatitis
When Sharif presentad Dr. Martija in Janary 2015 for reevaluationof his prostate
medcationsbecause terazos(ilytrin) was causig headaches amtizziness Dr. Martija did not
seekto substitte another medication or treatmer@hesimply discontinuedll of Sharif's
medicationswhich, at that timejncluded Flomax. ASharifs next vsit, Dr. Martija again did
not prescribe anyprostate medicains(sheprescribed Tylenol, but there is no indication that this
was forSharifs prostatdssuesyndopined that Shari§loss of sleepwasn’t too bad. Doc.
23-1lat 16 It wasnot until March 5, rougly six weeks after Dr. Martijaidcontinued Shdr's
medications, that Sharfgain began takingnedications toreat hs prostatassuesandthat was
whenDr. Obasi (not Dr. Martija)renewa Sharif's Flomax prescriptionThen duringSharifs
March 2 visit, Dr. Martija mentioned Sh#’s filin g of grievances ancbmplaintsagainst her
co-workers And when Sharif refused to take Hytimstead ofFlomaxas Dr.Martija suggested
because of Hytrirs side effectsDr. Martija did na charge Sharifs Flomax presription to
another medidéon, addto this prescription, or suggest alternative course of treatmeshe

kicked Sharif out of her office.

23



This timeine shows that despite knowing about Shatifinary symptoms, D Martija
did notprescribeany medicatiorto treat theseymptomsfor six weeks. A jury could reasonably
conclude thaDr. Martija’s failure toprescribeany typeof medication or other tegmentto
alleviate Sharit symptomdor several weeksvithout any aparent justificationwas “so
plainly appropriateas to permit the inference tH&tr. Martija] intentionally @ recklessly
disregardediSharif's] needs.” Hayesv. Snyder 546 F.3d 516, 524 (7th Cir. 2008¢ealso
Richterv. WexfordHealth Souces, Inc., No. 14 C 6480, 2017 WL 2813658, at *5 (N.D. lll. June
29, 2017) (Denying medication to an inmate without cause may violate the Eighth
Amendment’). For instance, irArnett v. Webste658 F.3d 742 (7th Cir. 2011), the Seventh
Circuit found thaan inmate stated a deliberate indifference claim against nheldigadants
who, like Dr. Martija hereknew abouthe inmatés painful condition et failed to provide him
with any medication to adessit. Id. at 752. Given that a jury cdind deliberge indifference
whenphysiciangroceedwith aknowingly ineffective course of treatmerBoodloe 947 F.3chat
1031,a jury canfind delibeate indifferese when a physiciamexplicablyproceeds with no
cours of treatment

This is especially the case whehe fhysicians lack of treatments accompanied by
other actions that a jury could find inappropegiaSee Gil v. Reed381 F.3d 649, 661-62 (7th
Cir. 2004) (genuinéactual disputes to a physian assistard state of mind &isted because a
jury could irfer from the assistaris “angry and unexplained refusab give an irmate his
prescribed medicatiotnat the refusal wamalicious);Wilder v.Wexfod Health Sairces,Inc.,
No. 11 C 4109, 2015 WL 2208440, at *9 (N.D. Ill. May 8, 201%) ifiedicalprofessonal’s . . .
response to pain complaints that is plainly inapprogdfigermit the infeence of deliberate

indifference”). A jury could contude that there was moedically legitimateeason for Dr.

24



Martija to menton Sharif's prior complais and grievares or for ler todismissSharifwhen he
refused todake a medicatiothathadpreviously caused dznessand headachednstead, a jury
could viewtheseactions asndicative ofanimosity bwards Shaf basedon his prior comg@ints
or his retisal to acede to Dr. Martijes desired treatmentvhich “may $iow delikerate
indifference” Taylorv. Garcia, No. 11 C 7386, 2015 WL 5895388, at *6 (N.D. Ill. Oct. 6,
2015).

A reasonable jurgouldalsofind thatDr. Martija exhibited deliberate indéfence i
failing to refer Sharif to a spedist at least byhetime she last treatelim in November 2015.
Although the decision to n@bnsult a spealistwill support “a claim of deliberate aifference
only if thatchoiceis ‘blatantly inappropiate’™ Pyles v. Fahim771 F.3d 403, 411 (7th Cir.
2014)(citation omited), “if the need for specialized expertise either was known by the treating
physicians or would have been obvious to a lay person, then the ‘obdurate tefasghge
specialistgpermits a inference that a medical provider was delibeyaitedlifferent to the
inmatés condition.” Id. at 412 €iting Greeno v.Daley, 414 F.3d 645, 654 (7th Cir. 2005)Dr.
Obaisirecognized the potential need to consult a urstagiJuly 2013out decidedto insteadtry
on-ssite treatmentAfter severaimonths otthis treatment (e.g., taking Flomax), howev@harif
was stillexperiencingurinary symptoms when Higst sawDr. Martijamore than a year laten
October 2014 Dr. Matrtija’ sfirst prescribed mediaion (Hytrin) did notwork either, it cause
headachs and dizziness. Therespitetaking Fbmaxagain for two monthsSharifpreented to
Dr. Martija in May 2015complainirg of urinary frequency and testilar pain Dr. Martija
prescribed an mtibiotic and ordered a genital exam, Binarif preserd agin six months later

still complairing aboutprostate isues. It was onlgfter Sharifsaw a urologist ilDecember
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2016 per Dr.Obaisi s June 2018eferra) thathe kegan receivingreatment thagffecively
addressed what waitimatelydetermined to be praae cancer.

In sum, by November 2015, Sharif had been undergoirgjterireatmentor more than
two yearsafterDr. Obaisi first floatedhe idea of a urology consultati@nthout sgnificant (if
any) progess A jury could find that this lack ofprogressalled br a specialiss opinion. See
Greeno, 414 F.3dcat 655 (refusalto referan inmate to a specialist or authorize an endoscopy over
atwo-year period could suppiafinding of deliberge indifference)cf. Goodlog 947 F.3cht
1031 perssting with a course of treatmeatownto be ineffective can constitute deliberate
indifference). Moreover the fact thaSharifonly began receivingffective treatment once he
sawthe urologist suggsthathis doctors should k@ made the referral much earliSee
Greenq 414 F.3cat 655 (“The fact that the endoscopy, when finally performed, did lead to
successful treatment makes it all the mdreious that Dr. Daley and the otheedical staff
should have responded earlier to Gresmetuests faiurther testing.). The Court concludes
thata reasonable jurgouldfind that heneed for Sharif to see a speciatisbuld have been
obviousto a layperson”at least by the timBr. Martija lastsawSharif in Noverber2015. See
Pyles 771 F.3d at 412.

In arguirg that Dr. Martija did noact with the required cudibility, Defendants clainthat
there is noverifying medical evidencdemonstrating the inadequacyf. Martija’s treatment.
Thisis true enough, but such evidence isessentialf a medical decision was so obviously
wrong that a jury could draw the required inference about the physician’s state of nhiowit wit

that evidencé® Seewilson v. Wexford Health Sources, [232 F.3d 513, 520 (7th Cir. 2019)

18 As Defendantpoint out,when an inmate claims it “prison officials delayed rather thatenied
medcal assistangéverifying medical evidence is essential to shdhat thedelay (rather than the
inmate sunderlying condition) aasedsome degree of harfh Williams v. Liefey 491F.3d 710, 714-15
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(“[A] medical expert is not alwa essential for an EightAmendment deliberate indifference
claim based on medical treatment (or lack thgfgdf; Whiting, 839 F.3dat 663 (mplicitly
recognizing thah medicaldecisioncanbe“so obviously wrong that a layperson could draw the
required inference about the doctor’s state of mind without expert testime®eyties, 836 F.3d

at 729 (If a risk from a particular course of medideeatment (or lack thereof) is obvious
enough a factfinder can infer that@ison official knew about it andisregarded it.”) Here,
evenwithout independent medical or expert evidergary couldconclude thathe need to send
Sharif to a spealistafter twoplus years oineffectivetreatmentvas dovious and that
discontinuing prostate medication without substituting any other treatment would obviously do
nothing toalleviate Sharifs urinary symptoms.See Whiting, 839 F.3d at 663 (‘tateof-mind
evidence sufficient to createjury quation midgt include the obviousness$ the risk from a
particular couse ofmedical treatmenfor] the defendarg persistence iha course of treatment

known to baneffective™ (citations omitted). Espedally in light of her actions at tnMarch 24
visit, areasonablgury couldthereforeconcludethat Dr. Martip madeher medical decisions
with knowing disregard for Sharfprostaterelatedissues

Defendants alsoontendthat the totality of carendered byDr. Martija, including her
treatmenbf conplaints unrelatel to Sharifs prostate, showthat she wagot ddiberately
indifferent to Sharif's medicalneeds.A court must “lookat the totality of an inmate medical
care wherconsidering whether that careidences deliberate indifference to sesanedial
needs. Petties 836 F.3d at 728. But even considgrihe totality of Dr. Martijs care and

treatmentthe Court believes that a reasonable jury could find her detideiadifferent forthe

reasons alreadyiscussed. The Court does ne¢ $ow thecare rendered by DMartija for

(7th Cir. 2007) Butthe Court does not @w Sharf’ s deliberate indifference claim against Dr. Martija as
being based oa delay in treatmenso theabsere ofverifying medical evidence is nédtal to the claim.
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Sharifs other ailmets undermines the potential conclusion tBatarif after years oapparently
ineffectivetreatmenfor his prostatessuesneeded to see a spalist for these issuesin
addition, otherwse adequate care does not nesrdlgsprevent a jury from irdrring cupability
based or. Martija’s failure to provideany prostatemedication for six weeks drerdismissal
of Shaif from her officein March 2015 in a manner that colleviewed as reflectag animus.
SeeGil, 381 F.3cat 662 @ physician assistargsingle“deliberate and potentiallynalicious act”
was enough to survive summary judgment on the isstieaksisants state of mind)Punigan
exrel. Nymanv. WinnebagdCty., 165 F.3d 587, 591 (7th Cir. 1999Mistreament for a short
time might in ®me circumstances be evidence of a culpable state of'miHdItonv. Hamblin,
No. 11.CV-246-SLC, 2013 WL 6525881, at *2 (W.D. Wis. Dec. 12, 2013) (finding that a jury
could reasonably cohalethat a doctds failure totreat an inmate complaing of pain during
any ofthree separate simonth periods conisuteddeliberate indifferencégven though he was
not delibeately indifferent to plaintif other medical conditioris.

At the samdime, not al of Sharif'scontentions on summary judgmeme pesuasive
either. Although Sharif complains about Dr. Martgdailure to perform a DREshescheduled
Sharifto havea DREperformed andit appears thdDr. Obaisidid in fact peform a DRE in
December 2014As for Shaif’s contention that Dr. Maija should have checked his PSA levels,
the decision to ordexPSAtestor notis “a classic examplef a matterfor medical judgmerit.
See Pyles771 F.3cat411 citation omitted. This type of decisioreads tdiability only if it is
“so significant a dparture from accepted professab standards or praces that it calls into
guestion whether the doctactually was exerdisg his professional judgmentid. a 409, 411

(citation omitted) Butthere is no evidence that Dr. Martija deviabexn anyprofessional
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standard®f careby not ordering a PSA te$t. To the contary, “[t]here is a lot of conflicting
advice about PSgesting, and “[p]rofessional orgamgtions vary in their recommendations
about who should—and who shouldn'get aPSA screeningest’ PSATest

Shaif alsosuggestshathis July 7, 201reliminary injunction motion triggered the
treatmenthiatled to hiscancerdiagnosis, andhiat hisneed to file such a motion “is a pretty good
sign thathehadnot previously beemeceivirg constitutionally adequatare.” Doc. 147at 7
(emphasis added)This contention ignores thiact that Dr Obaisi requestedreferral forSharif
to seean off-ste urologist on June 29, more than a week before ShHadftismotion. It also
incorre¢ly assumeshatthe mee fact that an inmate requests (via lawsuit oriomy&a particular
type of treatmentiemonstrates that the inmaprevious o currenttreatment was
constitutionallyinadequate SeeGrundv. Murphy, 736 F. App’x 601, 604 (7th Cir. 2018 (
prisoner “has no right to her preferred course of treatmagdf),denied 139 S. Ct. 1560
(2019).

Nonethelessthere is suffient evidencen the ecrd upon which aeasonablgury could
rely to findthatDr. Martija“knew better thato make the medical deais[s]” thatshe made
Whiting, 839 F.3dat 662—63(citation omitted). Therefore, Sharig deliberate indifference claim
against DrMartija must proceed to trialBecause Shdts claim against DrMartija remainsin
the casethe Court musalso address Defendanglditional argument th&harifhas not shown
that he is entitled to pumitt damagesven if his deliberate indifferee claimsurvives summry
judgment. A jury mayssespunitive damagetor a §1983 claim “when theefendaris

conduct is shown to be motivated by evil motive or intent, or when it involves reckless or callous

19 According toSharifs Februay 10, 2015 affidvit, Dr. Martija stated atmexamingion the same day
that“we no longereceive” PSA resultand that Sharif would have to speaikhwDr. Obaisi to obtain his
PSA results Doc. 23-1 at 16 Thesestatemerg could suggesthatDr. Martija wasprohibited from
ordeaing aPSA testandreviewingits results or they could suggesitatDr. Martijawaspermitted to do
so but was not allowed to disclose the results ofabito an inmate.Therecord is unclear on this point.
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indifference to the federally protectadhts of ohers.” Green v. Howser, 942 F.3d 772, 781
(7th Cir. 2019) ¢€itation omitted. Defendantzontend that punitive damagas not warranted
becaussit is eviden from therecord that they “neventended tacausgSharif] any harm; []
instead, they only intended and desired to securegtepbssile medical outcme for [Sharif],
and theycomplied with all applicable communitgedical standards of care for treatiigharif.
Doc. 144 at 14-15. Shhdoes not respond to this argument, thereby conceding the gaet.
Bontev. U.S. Bank, N.A624 F.3d 461, 466 {7 Cir. 2010) (“Failure to respond to an argument
.. . results in waiver.”).

The Courtthereforegrants summary judgment in Dr. Martgdavor onSharif’s request
for punitive damages but otherwise denies summary judgment as tdsSitdiberate
indifferenceclaim against Dr. Martg.

2. Dr. Funk

Dr. Funk, Wexfords Regonal Medical Director for the orthern half oflllinois, did not

treat Shafi Rather,as set forth inhe partiesstatement ofindisputed mizrial facts:

Plaintiff is suing Dr. Arthur Funk due to his supervisposition at

Wexford, because Plaintiff sent him a letter, and Dr. Rsink

“perhaps” responsible for Plaintiff not beisgnt offsite earlier.

He also claims énurse Jennie” told hinbr. Funk put a hold on

showing patiens ther PSA resilts, and he woultiave tatalk to

[Dr.] Funk to receive it.Plaintiff has nevespoken to Dr. Arthur

Funk. Plaintiff claims he serdr. Funk a letter, but does not have

evidencat wasever received.
Doc. 14 at16-17 (Undisputed Matet Fad No. 97). This is the onlhstatement of fagtout of
129 statemds offact submittecdby Shaif either as an additional fact jmintly with Defendais
as an undisputed fact) regarding Dr. Fsrdctions in this case

In their summaryudgment motionDefendang arguedhat”Dr. Funk is entitled to

summary judgment because he had no personal participation in [§haeflical careand
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because the letter Sharif claimednave sento him is an insufficient basis for liability under

§ 1983. Doc. 144tal—6. Sharif's opposition did notespndto theseargumentsin fact, it did
notevenmentionDr. Funkby name SeeBonte 624 F.3cat 466 (“Failure to respond to an
argument . . results inwaiver”’). Summary judgment as the timdor Sharif todemonstrate

why a jury could find thaDr. Funk wasdeliberatelyindifferert to his medical needsSee Siegel
v. ShellQOil Co, 612 F.3d 932, 937 (7th Cir. 2010) (“Summary judgment is the ‘put up or shut
up’ moment in a lawsuit.” (citation omitted)JaisseNationale deCredit Agricolev. CBI Indus.,
Inc., 90 F.3d 1264, 1Zv(7th Cir. 1996) (“A party seeking to defeat a motion for suanm
judgment is required tawvheel out all its artillery to defeat’it( citation omitted). Sharifs

failure o do so runs amter toa finding that thislaim should go to a jury.

But even if the Court conside8harif’s single statement of fact redeng Dr. Funk
supposed liability, summary judgment is proper in Dr. Funk’s favor. At the outset,aspegts
of this statementlearly do notwarrant a juy trial on Sharifs claim againstDr. Funk, andhe
Court can dispose d¢iiem inshort order First Dr. FunkK's supervisory position alone does not
subject him to8 1983 liability: “Section 1983 ‘does not allow actions against individuals merely
for thar supervisory role of otherfs.To be liable, a supervisor ‘must know about the conduct
and faciliate it, approve it, condone it, or turn a blind eydddev. PurdueUniv., 928 F.3d 652,
664 (7th Cir. 2019)qtatiors amitted). Second Shaif’sasselibn that“Dr. Funk is‘perhap$
responsible for [him] not being sent siteearlier” Doc. 145 at 16js merespeculationwhich
“is not enougtio create ayeruine issue of fadior the purposes of summary judgment.”
Consolinov. Towne 872 F.3d 825, 830 (7th Cir. 2017). Thi8harifs claim that Dr. Funk was
responsible for not allowing inmates tesbeir PSA results supported only byl) an alleged

statement bynurse Jani€’ and (2)Sharifs assertion in &ebruay 9, 2015 affidavit thiahe
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leamed this upon further inquiryNurse Jennis statement ign out-ofeourt statemerthatthe
Court does not corder for its truth becaus8harifhas not shown that is iadmistble as non-
hearsay ounder ehearsay excen. SeeFed. R. Evid. 801(c)—(d), 8QRiildreth v. Buter, ---
F.3d----, 2020 WL 2536620, at *6—7 (7th Cir. May 19, 2020) (itstcourtdid not err in
excluding nursesstatementsn summary judgmenthere inmate did not establish that the
statementsverenon-hearsay)Cairel v. Alderden 821 F.3d 823, 830 (7th Cir. 2016) (courtay
not consider inadmissible hearsay on summary judgmé&he Qurtalso does not consider
Sharif's assertion that he learnéat Dr. Funk was responsible five withhetl PSAresults
because thanderlyingaffidavit, Doc. 23-1 at 13, fails to provigesufficientevidentiary
foundation for this assertiorbeeFed. R. CivP. 56(c)(4 (requiringaffidavitson summary
judgment tdbe“made on personal knowledge, set outdaba would be admisbie in evdence,
and show that the affiant . . . is competent to testify omidtersstated). In any event, een if
Dr. Funk rad pohibited inmate$rom seeig their PSA results, Shmakesno attempt to
explainwhy this condgitutes deliberate indiérence.SeeG & S Holdingd LC v. Cont’l Cas.Co,,
697 F.3d 534, 538 (7th Cir. 2012]A] party waives an argument by failingriake it before
the dstrict cout.”).

That leaves thietter Sharif claims thave sent to Dr. FunKThe record containan
undated letter from Sharif to Dr. Funk thiitsent,was likely sent between February 10 and
March 5, 20152 In this letter Sharif informedDr. Funkthat hehad beerenduring problems
with frequent urination and correspondslgeplossfor years. H assertthat hewas no longer

taking any medications and that his previous medicationsingffective—Flomax did not stop

20 The reord also contains latter sat by IDOC’'s Agency Medical Dirdor, Dr. Shicker, on February
19, 2015 to Sharif, with a copy to Dr. Funk and oth&s. Shickers letterreferred to Sharig
compaints“about urinary frequency preventing any megfithsleeg’ and tot Sharif thatDr. Obasi
would address the mattéin the near fuire” Doc. 23-1 at 12 NeitherSharf nor Defendantselied
upon this letter itheir summary judgment briefing, so theutiodoes rot say anything more about it.
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his frequent nightly urination, anthe Hytrin prescribed byr. Martija caused severe headaches
and douke vison. Sharifrequested thatAvodart be added to his Flomax prescriptaod thathe
be allowed to tak&uper Eeta Prostate and/or Prosvent, whichtar@supplements not approved
by the /DA. He also requested to seis RSA lewels.

There is neevidencehat Dr. Funk eceved or reviewed Shaf’s letter. At the same
time, even tloughDefendants have beeaware of his letter since the beginning of tlease
(Sharifattachedt to both higpro secomplaintandthe operative complaintfheydo not provide
any evidencasuggetingthatDr. Funk didnotreceive or reviewthis letter Thus, there is at least
aquestion as to whether Dr. Furdceived andeviewed Shaf’s letter, and the Court pceeds
on the lasis that gury could find that Dr. Funk dido. SeePatterson vWexford Health
Sources13 C 1501, 2016 WL 723018, at *7 (N.D. lll. Feb. 22, 2016) (finding that the existence
of letters from the plaintiff, which theefendants disputed receivingreated ajenuine issuef
fact as to whethahedeferdantswere awaref the plaintiff’s belief that he was not receiving
proper medical cargYaylor, 2015 WL 5895388, at *4 (“Sendiretters to a prison official, even
without proof of receipt, can crieaa triable isse of fact as tdnowledgedepentdhg on their
contert and manar d transmissiotf).

The questiorthereforebecomesvhether a resondle jury could find Dr. Funk liable
under 8§ 1983 based &harifs letter Despitean official's lack of personal invoement with an
inmate’s treément,the “official’s knowledge oprison conditiongearned from an inmate’s
communicabns can, under some circumstances, constitute sufficient knowledge of the
conditions to require thefficer to exercise higr her authority antb take the needeaction to
investigate andf necess®, to rectify the offending condition.¥ancev. Peers, 97 F.3d 987,

993 (7th Cir. 1996). The plaintiff bears “the burden of demonstrétieigghe communicatigmn
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its content and manner of transmission, gaeeprison dficial sufficient notice to alet him or
her to an exessive risk to inmate health or sgfeaind that the official then approved the
consttutionaldeprivation, “turned a blind eye to it, failed to remedy it, or in some way
personally partigated” Id. at 993-94 ditaton omitted). In other wordsthere must bésome
causal connection or affinative link betweetheaction complaied about and the official sued”
for § 1983 lialility to attach Gentryv. Duckworth 65 F.3d 555, 561 (71@ir. 1995).

Here,much ofShaif’s letter merely reflectshis opinion abouthe bestvay to treat his
prostate issuesnd avoid prostate carrcée., by knowing his PSAelsand being prescribed
certain medicationsAivodatt plus Flomax and Super BeProstate andi Prosvent).Shaif,
howeve, had“no right to [his] preferrd course of treatmentGrund 736 F. App’x at 604, and
his disagreement with heourse of treatmemtid not raise a reddg as to the adequacy of his
treatmat, seeSharif v. GhoshNo. 12 C 2309, 2013 WL 228239, at(™8.D. Ill. Jan. 18, 2013)
(finding that a lettewritten by Sharif b Wexford s CEO*“indicatdd] only a difference of
opinion between the doctors afgharif] as to his condition and how best to treaaitdwas
insufficient b suppor adelibeaate indiferenceclaim againstheofficer); see alsalacksorv.
Kotter, 541 F.3d 688, 697 (7th Cir. 2008) (“There is not one ‘propay to practice medicine in
a prison, but rather a range of acceptable courses based aiipgestandardsin the field.”).
Nor hasSharif explained how any other &gp of this letter coultbad a reasonable jury to find
that Dr. Funk wasalerted toconsitutionally inadequate treatment

In the endSharifhas noidentifieda questionof fact as tovhether his leter sufficiently
informedDr. Funkof an inadequatéreatmensituationthat required his interventiorSee

Vance 97 F.3d at 99384. Thus, theCourt grants summary judgment for Dr. Funk®imarifs

deliberate indifference claim agairsin.
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[l Monell Claim against Wexford (Count I1)

Sharifalsocontends that Wexford liable to him“because it maiinsan
unconstitutionbpolicy and adopts cistom d deliberate indifferenceo the known or obvious
consequeres of its practies” Doc.23 1 60. Spafically, Sharf alleges thaWexford, “in the
interest ofcostcutiing,” has a policy of refusing t@fer prionersto specialist for consultation
and that this policy included “intentionally not providing a urologistMor Sharifto peform a
biopsy and clck for prostate cancérld. 1 9, 63.

A private compnylike Wexford may be held liable under § 1988 deliberate
indifference pursuant t¥lonellv. Department of Socié@ervicesf theCity of NewYork 436
U.S. 658, 6941978). SeeWhiting 839 F.3cat 664 ([T]he Mondl theory of municipal liability
appliesin 8 1983 claims brought against private gamies thaact under color of state law)”
To proveaMondl clam against Weford, Sharif must show that Wexfordrfaintainel an
unconstitutional policy or custdhthat causedthe injury that is the bes of[his] § 1983 clain{.
Gabbv. WexfordHealth Sourcesinc., 945 F.3d 1027, 1035 (7th Cir. 20X8ijtationomitted.

Defendantarguethat Shaf's Monell claim failsbecause b has no eviderecd an
unconstitutional policy or custom delaying or defering necessary medical referrdatssave
costs Sharif does not respond to this argument, essentially conceding theseefmmte 624
F.3dat 466, and he more expitly concedes thdie“doesnot know ofany spedfic [Wexford]
policies' to support his kaim againstWexford. Doc. 145 at 17 (Undisputédaterial FaciNo.
99). Indeed, Sharif does ndentify any evidence upon whichreasonable jury could rely to
find thatWexford had a potly or custonof refusingto refer prisoners to specialisis delaying
such referrals as a cesaving measure. To the contraihye evidence shves Wexford's

willingness torefer Sharif to speciaists for his other medicaksues he sawoff-site specialists
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multiple timesbetween 203 and 2016 regarding his right kreeed in March 2016he
underwent right knee suegy at UIC. The Court grats summary judgment for Wexford on
Sharif s Monell claim.

V. Injunc tive Relief (Count III)

Finaly, the CourtaddresseSherif’s claim for injunctiverelief. “A court’s power to
grart injunctive relief only survives such relief isactually needed.’Nelonv. Miller, 570 F.3d
868, 882 (7th Cir. 2009gbrogaed on other grounds byonesv. Carter, 915 F.3d 1147, 1149—
50 (7th Cir. 2019). In the operative complaBiarf asksthe Court to diect Dr. (haisi and
Wexfordto arrange fohim “to see a urolgist immediately, to lease s PSA levels, and to
perform a biopsy tdetermine whethehe has prostate canceDoc. 23  70.But Sharif fas
already achievethe end goal ofheinjunctiverelief he sought—a determination of whethée
has prostate cancefandthis determinaon was made aftesharif saw a urologist and
underwent a biopsws he requested. Shigg claimfor injunctive relid is theréore moot. Bey
v. Haines 802F. Appx 194, 200 (7th Cir. 2020) (findiniipatthe dstrict court properly
dismissedas mooaninmatés request to forcais prison “to keep dull-time dentisbn staffto
reducelong wait times” where he Deparnent of Corrections hadrled a fulltime and a par
time dentist, vhich reducedvait times);Pakovichv. VerizonLTD Plan, 653 F.3d 488, 492 (7th
Cir. 2011) (finding thathe plaintiffs benefitclaim becamemoot when shé&eceived eveything
she requestB in theclaim). The Courdismissesharifs reqiest for injunctive reliebn that
bass. See Pakovicht53 F.3d at 492 Feded courts lack subjeanatter jurisdiction when a
case becomes moot.5ee als Arbaughv.Y & H Corp, 546 U.S. 500, 514006) ([C] ourts
.. .have an indepelent obligatio to determine whether subjauiatter prisdiction exists, even

in the absece of a chilenge from any party); Thompsorv. Bukowski--- F. Appx ----, 2020
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WL 2097278, at *2 (7th Cir. May 1, 2020) ] ootness is a jurdictional issue that cannot be
passed ovel).
CONCLUSION

For the foegoing reasons, the Court grants in part and denies iDgfmdantsmotion
for summary judgment [143]The Gurt dismisses Dr. Obaisi as arty from this lawsuiwith
prejudice mder Feleral Rule ofCivil Procedire 25(a)(1).The Court also dismiss&harif s
claim forinjunctive rdief as moot. The Courtentergudgment for Dr. Funk and Wexford.
Sharif s deliberate indifference claim agsiriDr. Martija remais in the case, bi@&harif cannot
pursue punitive daages against her. The Court sets a statiesfdr July 29, 2020 at 9:30 a.m.

Dated:June 30, 2020 & Z

SARA L. ELLIS
United States District Judge
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