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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JEAN A. MONTGOMERY,

Plaintiff,
Case No. 15-cv-10840
2
Judge Robert M. Dow, Jr.
SCIALLA ASSOCIATES, INC. and
NATIONAL ASSOCIATION OF
POSTAL SUPERVISORS,

N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

Plaintiff Jean A. Montgomery (“Plaintiff”) brings suit against Defendants Scialla
Associates, Inc. (“Scialla”) and the Nationadsbciation of Postalupervisors (“NAPS”) under
42 U.S.C. 88 1983, 1985, and 1986 to redress Defenddlaiged denial of fair representation to
Plaintiff at a January 16, 2013 hearing before kherit Systems Protection Board (“MSPB”).
Before the Court are Defendants’ motion tendiss for failure to state a claim [21] and
Plaintiff's motion for leave to file an amendedngolaint [35]. For the reasons that follow, the
Court grants Defendants’ motion to dismiss Pl#istbriginal complaint [21] and grants in part
Plaintiff's motion to file an amended complaiB6]. Plaintiff shall haveuntil January 9, 2017 to
file an amended complaint for state-law breacleaftract only, to the extent that Plaintiff can
do so consistent with this opinion. In her amehdemplaint, Plaintiff mat allege a basis for
this Court to exercise diversity jurisdiction over Defendants, or the case will be dismissed for
lack of subject matter jurisdictionPlaintiff should also identify(a) the parties teach alleged
contract; (b) whether the contract was oral oittem; (c) when the contract was made; (d) the

relevant terms of the contitade) how the contract was breach and (f) how Plaintiff was
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damaged as a result of the breach. Finaly,a housekeeping matter, document [25] is
improperly labeled as a motion, wherns in fact a response @efendants’ motion to dismiss.
Therefore, document [25] should be terminated as a motion.

l. Background

On December 2, 2015, Plaintiff Jean AoiMgomery brought suit against Scialla and
NAPS under 42 U.S.C. 88 1983, 1985, and 1986 to reddefendants’ alleged denial of fair
representation to Plaintiff at a January 16, 2013ihgdoefore the MSPB. Rintiff also filed an
application for leave to proceadforma pauperig4].

Plaintiff's complaint makes the following allegations, which the Court assumes to be true
for purposes of this order: Plaintiff was a long-term employee of the U.S. Postal Service.
Beginning in 2009, she began notifying Postal Serafficials and the Office of the Inspector
General about improprieties by dgtal leaders,” including fraud, improper hiring, abuse of
authority, and misuse of NAPS funds. [1] at@n November 15, 201PBJaintiff was removed
from the Postal Service withouystification. Plaintiff appealed her removal to the MSPB.
NAPS provided William Simpson (“Simpson”), an emyte of Scialla, to represent Plaintiff at a
January 16, 2013 hearing before the MSPB. Simjssoat an attorney. Simpson examined and
cross-examined witnesses a¢ thearing. The ALJ, the MSPBIAPS’ executive officials, and
the “Appellate Board” were notified that Singgswas examining witnesses in an MSPB hearing
without bar certification. [1] aB. Based on these allegatiofdaintiff asserts that she was
“denied fair representation from [Sciallahe provided an individual who * * * was not an
attorney to represent her in the Federal MSPB Coluit.at 1.

Plaintiff brings claims against Defeaits under 42 U.S.C. 88 1983, 1985, and 1986. She

requests the following relief: YJayment to Plaintiff of alfunds she paid to NAPS from 1982



to January 9, 2014; (2) an order requiringoamtside, independent audit of NAPS Branch 14 of
“all individuals who abused and misused mieership funds” since 2009 and punishment of
these individuals “to the highegenalty provided by the law”; (3) an order requiring the Justice
Department to investigate the “long standimgong doing in the Chicago Postal Service and
NAPS Branch 14 membership fundghd (4) an order requiring Plaiffito be “paid for all time
lost for wages and benefits from November 11, 2011.” [1] at 2.

On January 4, 2016, the Court ordered Plitdishow cause why the complaint should
not be dismissed for failure state a claim and why the 8§ 1988d § 1985 claims should not be
dismissed as untimely under the applicable two-year statute of limitationd/abésy v. City of
Chicagq 236 F.3d 392, 395 (7th Cir. 2001). Plaintésponded to the order to show cause on
February 2, 2016 [7]. Her response contaimsfthilowing additional factual allegations, which
the Court assumes to be true for purposes oftidier: Plaintiff requestd that NAPS provide an
attorney to represent her before the MSPB. [A.atWritten documents show that Scialla, the
postal supervisor’s lawyer, agreed to be appellant representatiye.’Scialla had a fiduciary
duty to Plaintiff and obligations to her under theerican Bar Associatin rules of professional
conduct. Id. Scialla provided Simpson to represent Plaintiff. Simpson told Plaintiff that he was
an attorney from the Scialla law firmid. at 3. Plaintiff did not sign an agreement accepting
Simpson as her attorney or representatideat 2.

Simpson represented Plaintiff at a hearrgjore the MSPB admistrative law judge
(“AJ”), who found that Plaintiff's termination wasstified. Plaintiff had'substantiated proof of
retaliation and reprisal foviolation of a protect class [and] violation of the whistleblower’s
protection act.” [7] at 1. Hower, Simpson told Plaintiff thatt was not necessary to call

witnesses or submit any documents” at the hgdratause “he and the AJ had decided the case



would be resolved by moving Wilkihsand [Plaintiff] to different offices.” [7] at 3. The
documents that Simpson decided not to submiihéoAJ “presented overwhelming evidence the
agency had falsified perjuries, planted evidemna#)held evidence and targeted [Plaintiff]itl.

at 2. They also contained evidence that the Pdiste’s key witness against her withdrew his
previous statement on November 22, 2011 &adltly after was no longer employed by the Post
Office. Id. at 4.

Plaintiff appealed to the full MSPB Boaashd tried to submit these documents into the
record. See [7] at 3. The Board rejected theudeents, “stating, in parit appears [that the
documents were] available bedothe record closed.’ld. at 4. Additionally, Plaintiff told the
MSPB that “an imposter was penfioing in a court room without cification as an attorney.”
Id. at 2. The MSPB responded that “Simpsod significan[t] experience in litigation.Td.

At some point (it is not clear whether this was before or after Simpson represented
Plaintiff before the AJ), Plaintiff contacted Wwes Atkins, the National President of NAPS, about
Simpson not being an attorney. [7] at 2. Atkiokl Montgomery: “OH NO that is not true, we
always provide lawyers for all @fur due paying members aetMSPB board and we pay a one-
time fee of $3700.00 to the ATTORNE®r MSPB board with additional funds if required and
requested from the attorneyltl. Atkins did not know that &pson was not an attorneld. at
3.

According to Plaintiff, these facts demtnase that “NAPS execuwte[] officers conspired
to interfere with her civil rights after she fiiwd the Whistle Blower Protection Office of
Inspectors General of NAPS executives wrongdoingyiatation of 42 U.S.C8 1985. [7] at 3.
Plaintiff asserts that “NAPS offials’ executives were motived to encourage [Plaintiff’s]

removal, providing surety that slwas denied fair and equal repentation, to the most serious

Yt is not clear from the record who “Wilkins” is.
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of adverse action—a Notice of Removalld. As to Scialla, Plainff alleges that “Scialla
breach[ed] his written agreementgerform as [Plaintiff] demand[gdand violated his fiduciary
and ethical duties.ld. at 1. Plaintiff alleges that helaims against Defendants accrued on
January 9, 2014, when she was unjustifiably removed from the Postal Sédviae2.

Based on Plaintiff's additional allegations, the Court ordered Defendants to respond to
Plaintiffs complaint. Currently before ¢hCourt are Defendants’ motion to dismiss the
complaint for failure to state a claim and Rtdf's motion for leave to file an amended
complaint. Plaintiff filed multiple responses Befendants’ motion, sg5], [27], [28], [30],
[32], [33], [34], without proper ahorization from the Court. dhetheless, because Plaintiff is
proceeding pro se, the Court hasiegred and considered all #flaintiff’'s responses in this
order. To the extent that this case proceedther, the Court cautionPlaintiff that she is
entitled to file only one respoasto a motion, unless éhCourt grants her permission to file
additional responses.

. Motion to Dismiss

A. Legal Standard

Defendants move to dismiss Plaintiff’'s cdaipt under Federal Rulef Civil Procedure
12(b)(6). “To survive a motion to dismiss undeddrii2(b)(6), plaintiff's complaint must allege
facts which, when taken as true, ‘plausibly suggest that the plaintiff has a right to relief, raising
that possibility abovex speculative level.”” Cochran v. lllinois State Toll Highway Autt828
F.3d 597, 599 (7th Cir. 2016) (quotifE=OC v. Concentra Health Servs., Ind96 F.3d 773,
776 (7th Cir. 2007)). The Court “accept[s] all welkaded facts as trand draw all reasonable
inferences in plaintiff's favor.”Id. at 600 (citingTamayo v. Blagojevi¢ib26 F.3d 1074, 1081

(7th Cir. 2008)). The Court reads the complant assesses its plaulitpias a whole. See



Atkins v. City of Chicagd31 F.3d 823, 832 (7th Cir. 2011).

B. Analysis

1. Section 1983

Plaintiff alleges that Defendants are liable under Section 1983 because they failed to
provide her with an attorneyjolated professional rules aonduct governing attorneys, and
violated her due process rights. Defendangsi@rthat Plaintiff's Section 1983 claim should be
dismissed because Plaintiff does not allege Dredendants are state art and does not identify
any constitutional rights that Bendants violated. The Court agreabat Plaintiff's pleadings are
deficient and therefore will disigs Plaintiff's Section 1983 claim.

“Suits under 8§ 1983 are meant to deter state @étom using the ‘color of state law’ to
deprive individuals of rightguaranteed by the ConstitutionTom Beu Xiong v. Fischer87
F.3d 389, 397 (7th Cir. 2015) (quotirkyies v. Helsper146 F.3d 452, 457 (7th Cir. 1998)).
Thus, in order to state a claim for violation®f.983, the complaint’s allegations must indicate
that: “(1) the party againstivm the claim is broughjualifies as a ‘erson acting under the
color of state law’; and (2) theonduct alleged amounted to a deptign of rights, privileges, or
immunities under the Constitution orethaws of the United States.1d. (quoting Parratt v.
Taylor, 451 U.S. 527, 535 (1981)).

Plaintiff fails to allege facts supporting eithafrthese essential elements. First, Section
1983 “does not protect individuals fropurely private actors’ conduct.Collins v. Nw. Univ,.
164 F. Supp. 3d 1071, 1076 (N.D. Ill. 2016). “Privattors, however, may become state actors
in several ways, including when the state delegatpublic function to a prate entity or when
the state ‘effectively directs or controls the actiohshe private party such that the state can be

held responsible for theigate party’s decision.”ld. (quotingJohnson v. LaRabida Children’s



Hosp, 372 F.3d 894, 896 (7th Cir. 2004)). The facts alleged here doandilgly suggest that
either Defendant is a state actor. Scialla @ivate law firm and NAPS is a private, non-profit
organization. Further, Plaintiff does not alldbat either Defendant kdeen delegated a public
function or that the state efftively directs or controlsthier Defendant’s actions.

Plaintiff cites one casd,ebron v. Nat'l R.R. Passenger Caqrpl3 U.S. 374, 398-99
(1995), in support of hereStion 1983 claim, but it is inapplble under the facts alleged here.
In Lebron the Supreme Court held that a corporafionthat case, Amtrak) may be considered
an “agency of government” for purposes of d¢dnsonal obligations of government when the
state has specifically created the corporatiorntie furtherance of governmental objectives and
controls the operation of the corporation through its appoint®aintiff does not allege that
Scialla or NAPS was created by the governmentte furtherance of governmental objectives
or that the government appoints s to control Scialla or NAPS.

Second, a Section 1983 claim “must fail withan underlying constitutional violation.”
Akbar v. Calumet City632 F. App’x 868, 873 (7th Cir. 2015). tde Plaintiff has not identified
any constitutional rights that Defendants have violated. Plaintiff alleges that she was denied the
right to an attorney, se[28] at 2, but partieeave no constitutional right to counsel in a civil
case.Jackson v. Kotters541 F.3d 688, 700 (7th Cir. 2008). Pl#frdlso alleges that Defendants
violated certain rules of pre§sional conduct, but such rulés not create cotitutional rights
that are enforceable through a Section 1983 skiinally, Plaintiff alleges that Defendants
violated her right to due process under thehFdnd Fourteenth Amendments. [28] at 3.
However, private actors like Defendants do hate a constitutional obligation to provide due
process. The purpose of the due process clause jgotect the people from the State, not to

ensure that the State profsttthem from each other.'DeShaney v. Winnebago Cty. Dep’t of



Soc. Servs.489 U.S. 189, 196 (1989); see allaxkson v. Indian Prairie Sch. Dist. 20853
F.3d 647, 654 (7th Cir. 2011) (“The Due Procesau€¢ of the Fourteentkmendment generally
does not impose upon the state a duty to praotebviduals from harm by private actors.”
(internal citation and quotation marks omitted)).

For these reasons, Plaintiff has failed tatesta claim for violatin of Section 1983 and
that claim will be dismissed.

2. Sections 1985 and 1986

According to Plaintiff's respomsto the Court’s order to shogause, Plaintiff is alleging
a conspiracy claim against Defendants underi@ed985(3). Sectioh986 provides a damages
remedy for violations of Section 1985. Sgmerally 42 U.S.C. 88985(3), 1986. Defendants
argue that the Section 1985 claim should be dised because Plaintiff has not alleged any race
or class-based animus directed toward heNBYS or Scialla and becs& Plaintiff has not
alleged conspiracy with the necessary spetyficDefendants also argue that the Section 1986
claim should be dismissed because there carolfgection 1986 claim without a viable Section
1985 claim. The Court agrees thHiaintiff's pleadings are defient and therefore will dismiss
Plaintiff's Section 1985 and 1986 claims.

To state a claim for violation of Section 198h(a “plaintiff must dege and prove four
elements: (1) a conspiracy; (2) for the purposeeyriving, either directly or indirectly, any
person or class of persons of the equal ptiatecof the laws, or of equal privileges and
immunities under the laws; and (3) act in furtherance of the conspiracy; (4) whereby a person
is either injured in hiperson or property or deprived of anght or privilege of a citizen of the
United States.”United Bhd. of Carpenters & Joineas Am., Local 610, AFL-CIO v. Sco#t63

U.S. 825, 828-29 (1983). Like amas for violation of Section 1983, Section 1985 “[c]laims of



conspiracy require an underlying condtiinal violation to be viable.” Moore v. City of
Chicagq 2016 WL 3958724, at *11 (N.D. Ill. June 21, 2016); see @fadh v. Gomes50 F.3d
613, 617 (7th Cir. 2008)Rebolar ex rel. Rebolar v. City of Chicadd®7 F. Supp. 2d 723, 740
(N.D. 1ll. 2012); Rivas v. Levy2015 WL 718271, at *6 (N.D.lI Feb. 18, 2015). Further,
“Section 1985 prohibits conspai@s involving equal protectioanly where the conspiracy is
based on race or is in some way class-basEsRev. Wollin 2006 WL 2460580, at *4 (N.D. Ill.
Aug. 21, 2006); see algerimes v. Smith776 F.2d 1359, 1366 (7th Cir. 1985) (explaining that
“the legislative history of 8§ 1985(3) doasot support extending the statute to include
conspiracies other than thoseotivated by a racial, class-based animus against” African
Americans and their supportersdatherefore does not reach nonahgiolitical conspiracies).

In this case, Plaintiff alleges only that shas deprived of an atteey and that Scialla
violated rules of professional conducSee [28] at 2. As expled above, these allegations do
not state a claim for a constitutional violatitbecause nothing in the Constitution required
Defendants to provide Plaintiff with an attornayto follow professional rules of conduct. See
Jackson 541 F.3d at 700. Further, Plaintiff does atiege that NAPS or Scialla denied her
equal protection under the laws due to race or class-based animus, as required to state a Section
1985 claim. Se&rimes 776 F.2d at 13665enalan v. Curran78 F. Supp. 3d 905, 914 (N.D.
lll. 2015). Since Plaintiff h& not alleged a viable Sectid®85 claim, her claim for damages
under Section 1986 is hweiable, either. D’Amato v. Wisconsin Gas Go/60 F.2d 1474, 1485
n.16 (7th Cir. 1985) (explaining that Section &89& derivative of Section 1985, and without a
violation of Section 1985, Sectidr®86 is not violated”).Therefore, the Cotigrants Plaintiff's

motion to dismiss Plaintiff's Section 1985 and 1986 claims.



3. Failureto Represent Under 29 U.S.C. § 159(a)

In its February 23, 2016 screening order, the Court noted that the additional factual
allegations contained in Plaifi's response to the Court's order to show cause “suggest a
potential (though likely untimely) claim again®NAPS for violation of its duty of fair
representation, 29 U.S.C. § 159(a).” [8] at 4; see \d#sma v. Sipes386 U.S. 171, 177, (1967);
Adamiec v. Gas Workers Union, Local 18007 Serv. Employees’ Int'l Union, AFLABIE.

Supp. 2d 855, 860 (N.D. lll. 1998).

Defendants argue in their motion to dismithat Plaintiff has not alleged and cannot
allege a claim for violation of 29 U.S.C189(a), because NAPS is not a labor organizatien (
union) subject to this provision, but rather is afpssional association. See [22-1] at 4 (citing

http://naps.org/index.php/ousissociation/history _mission/(last visited Dec. 5, 2016)).

Defendants also argue that, even if Pléfirdould state a claim unde29 U.S.C. § 159(a), it
would be barred by the six-month statutf limitations. [22] at 11 (citingDelCostello v. Int'l
Bhd. of Teamsteyg62 U.S. 151 (1983)).

Plaintiff does not respond tDefendants’ arguments connarg this potential claim.
More generally, Plaintiff argues that her claims against Defendants did not accrue until January
9, 2014—rather than September 8, 2012 as argudékefgndants—because that is the date that
she was unjustifiably removedd the Postal Service.

The Court concludes that Ri&if cannot state a claim agatridefendant for violation of
29 U.S.C. § 159(a) because the claim wouldaeed by the six-monthmitations period for
making charges of unfair labopractices to the National Labor Relations Board. See
DelCostellg 462 U.S. at 169; 29 U.S.C. § 160(b). Pi#iriled her complaint in this Court on

December 2, 2015, which was nearly two years #fiedate that she afjes she was unlawfully
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removed from the Postal Service (January(®,43. The Court finds it unnecessary to resolve
whether NAPS is a labor organization andlides to do so because Defendants have not
demonstrated that the Courtshauthority under governing SeventCircuit precedent to take
judicial notice of the contents of NAPS’ website.

4. State Law Breach of Contract

In its February 23, 2016 screeg order, the Court also nat¢hat the additional factual
allegations contained in Plaiffits response to the Court’'s order to show cause suggest a
potential state-law breach of coentt claim. Defendants argueathPlaintiff has not stated and
cannot state a claim for breach of contrdacause NAPS never promised any member an
attorney representative. NAPS pts out that its “quick refereeaqyuide,” which is posted on its
website, makes clear to members that represeasatippointed to assist members at hearings
before the MPSB may not lagtorneys. See [22]t 12; [22-1] at 14.

The Court concludes that Plafhhas failed to state a claifor breach of contract against
either Defendant. A claim for breach of contnanctst “allege[] enough facts to put [a defendant]
on fair notice of the ‘contractual duty’ it breachedPeerless Network, Inc. v. MCI Commc’'n
Servs., InG.2015 WL 2455128, at *7 (N.D. Ill. May 21, 2015Plaintiff’'s original complaint
fails to allege sufficient facts to put eithBefendant on notice of thieasis of any claim for
breach of contract. As to St@ Plaintiff alleges that Sciall “signed an agreement to be
[Plaintiff's] representative” andhen breached that contract, [2&] 1, but fails to attach the
contract to her complaint or to identify: (1) tharties to the allegedontract(s); (2) when the
contract was signed; (3) or thdeeant terms of the contract. As NAPS, Plaintiff alleges that
NAPS’ president Lewis Atkins told her th&#APS always provides lawyers for all dues-paying

members, [7] at 2, but does not specifically alltygt this formed a coract (either oral or
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written) or identify when this conversatiorcaurred. Therefore, the Court concludes that
Plaintiff's complaint fails to provide either Defdant with fair notice of a breach of contract
claim and therefore must be dismissed. As dised in the next sectionpwever, the Court will
give Plaintiff one more opptumnity to allege breachf contract claims agnst Defendants, if she
is able to do so consistewith this opinion.
[I1.  Motion for Leaveto File Amended Complaint

A. Legal Standard

A motion for leave to file an amended cdapt should “freely” be granted “where
justice so requires.” Fed. R. Civ. P. 15(a)(2Y.his liberal policy ofgranting amendments is
based in part on the belief thatcdgons on the merits should bede whenever possible, absent
countervailing considerations Olech v. Vill. of Willowbrook138 F. Supp. 2d 1036, 1040 (N.D.
lll. 2000) (citation omitted). Leave to amend shibbke freely given “[iln the absence of any
apparent or declared reason—sashundue delay, bad faith or ddey motive on tle part of the
movant, repeated failure to cure defigms by amendments previously allowed, undue
prejudice to the opposing party by virtue oé thllowance of the amendment, [or] futility of
amendment.” Barry Aviation, Inc. v. Lan@d’Lakes Mun. Airport Comm;n377 F.3d 682, 687
(7th Cir. 2004) (quoting-oman v. Davis371 U.S. 178 (1962)). Ultinely, “[t]he decision to
grant or deny a motion to file an amended pleguis a matter purely with the sound discretion
of the district court.” Soltys v. Costello520 F.3d 737, 743 (7th Cir. 2008) (quotiBgunt v.

Serv. Employees Int'l Unio284 F.3d 715, 720 (7th Cir. 2002)).
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B. Analysis

The motion to amend does not clearlyplexn why Plaintiff wants to amend the
complaint or how she believes thawill cure the deficiencies of the original complaint. None
of Plaintiff's arguments or additional factualegjations convince theddrt that Plaintiff can
state a viable claim against either Defendantiolation of Sections 1983, 1985, or 1986, or her
right to due process. Therefore, Plaintiff is aathorized to include any of those claims in an
amended complaint.

Plaintiff will, however, be allowed to filan amended complaint alleging claims against
Defendants for state-law breach of contract, if she is able to do so consistent with this opinion.
Although Plaintiff’'s allegations are not clear, they suggest thaléintiff and Scialla may have
had a written agreement to provide Plaintifthwan attorney at the MSPB hearing, and (2)
NAPS president Lewis Atkins made aral agreement to provide Plaintiff with an attorney at the
MSPB hearing. The Court is not convinced tRkintiff is precluded from pursuing breach of
contract claims by the “quick ference guide” posted on NAPS’ bsdte. There is no evidence
that the website was active at the time relevattigocomplaint, that Plaintiff read the website,
or that Defendants made no promises to Plaintiff that were inconsistent with NAPS’ website.
Further, Plaintiff asserts that she was newméormed that the NAPS-provided representative
would not be an attorney, and the Court must acekpntiff's version of events as true at this
early stage of the case.

Plaintiffs amended complaint must alleget&that plausibly suppbthe four elements
of a breach of contract claim: “(1) the etéace of a valid and enforceable contract; (2)
substantial performance by the plaintiff, (3) a breach by the defendant; and (4) resultant

damages.” Angelopoulos v. Keystor@rthopedic Specialists, S,(No. 12-CV-5836, 2016 WL
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4945012, at *6 (N.D. lll. Sept. 16, 2016) (intermatation and quotation marks omitted). In
order to provide Defendants with fair notice ledr breach of contraaiaim, Plaintiff should
identify: (a) the parties to eachemed contract; (b) whether thertoact was oral or written; (c)
when the contract was made; (d) the specific relfetexms of the contréc(e) how the contract
was breached; and (f) how Plaintiff wdamaged as a result of the breach.

In addition, Plaintiff's amendkecomplaint must allege facts sufficient to demonstrate that
the Court has subject matter jurigtha over Plaintiff's stag-law claim(s) for beach of contract.
The federal districtourts are “courts of limited jurisdiction.Healy v. Metro. Pier & Exposition
Auth, 804 F.3d 836, 845 (7th Cir. 2015). They havgional “federal queson” jurisdiction over
“all civil actions arising under the Constitution, laws treaties of the United States.” 28 U.S.C.
§ 1331. They also have “divéss jurisdiction over al civil actions in which two requirements
are met: First, there must be “complete ditgrbetween all named aintiffs and all named
defendants™—meaning that no named plaintiffrgsn the same state as any named defendant—
"and no defendant [may be] aizen of the forum State.Lincoln Prop. Co. v. Roch&46 U.S.

81, 84 (2005); see also 28 U.S.C. § 1332(a).oscthe matter in controversy must “exceed]]
the sum or value of $75,000, exclusive of interest and cots.”

In this case, the Court does not have faldguestion jurisdictionpecause Plaintiff does
not and cannot allege any viable federal mkaiagainst Defendants. The Court may have
diversity jurisdiction over state-law breach of gawt claims, but Plaintiff will need to allege
additional facts in her amended complaint to shbwat diversity jurisdiction exists. First,
Plaintiff must identify her citizenship and tlegizenship of NAPS and Scialla. So far as the
Court can tell from the pleadings filed thus fagiRtiff is most likely a citizen of lllinois, NAPS

is most likely a citizen of Virginia, and Scialis most likely a citizen of New Jersey. Second,
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Plaintiff must allege that thamount in controversy exceehld5,000, which is required to bring
an action in federal court baken diversity jurisdiction. Se28 U.S.C. § 1332(b). In a case
where the plaintiff seeks money damages, “[@h&unt in controversy is ‘whatever is required
to satisfy the plaintiff's demand, iull, on the date the suit begins.’Fulcrum Fin. Advisors,
Ltd. v. BCI Aircraft Leasing, Inc354 F. Supp. 2d 817, 824 (N.D. I005). The plaintiff must
make “a good faith claim in excess of $75,000.0@rider to create keral jurisdiction.” 1d.
Plaintiff has not, thus far, pat value on her claims against Dadents. Plaintiff must include
this information in her amended complainsiife decides to go forward with her case.
V.  Conclusion

For the reasons explained above, the gr@@fendants’ motion to dismiss Plaintiff's
original complaint [21] and grants in part Plaintiff's motion to file an amended complaint [35].
The gavel next to docket entry [25] should @saoremoved from the docket for this case.

Plaintiff shall have until January 9, 2017 file an amended coplaint for state-law
breach of contract only, to the extent that PIficn do so consistent with this opinion. In her
amended complaint, Plaintiff must allege a bé&sighis Court to exercise diversity jurisdiction
over Defendants, or the case vk dismissed for lack of subjectatter jurisdiction. Plaintiff
should also identify: (a) the parsi¢o each alleged contract; (b) ether the contract was oral or
written; (c) when the contract was made; (@ tielevant terms of éhcontract; (e) how the

contract was breached; and (f) how Plaintiff's damaged as a result of the breach.

Dated:Decembef7, 2016 W

RoberM. Dow, Jr.
UnitedState<District Judge

15



