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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
THOMAS JOHNSON,
Plaintiff, Case No. 15-cv-11092
V. Judge Robert M. Dow, Jr.

ROBERT A. MCDONALD, Secretary of
the Department of Veterans Affairs,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Before the Court are Defendant’s motiongsammary judgment [55]; Defendant’s motion
to amend its Rule 56 statement [59]; and Plaintiffttion to file a sur-repl[73] . For the reasons
set forth below, Defendant’'s motion for summargigment [55] is granted ipart and denied in
part. Defendant’s motion to amend its Rule 56 statrfb9] is granted. Plaintiff's motion to file
a sur reply [73] is granted. The case is set fahér status on February 11, 2020 at 9:00 a.m.

l. Background

The Court takes the relevant facts frone tparties’ Local Rule 56.1 statements of
undisputed material fact®id supporting ehibits: [57-59%; [67]. The Court cortsues the facts in
the light most favorable to the nonmovingrtga—here, Plaintiff. The following facts are
undisputed unless otherwise noted.H& we cite as undisputed atsiment of fact that a party
has attempted to dispute, it reflects our detestion that the evidenasted in the response does
not show that the fads in genuine disputeKing v. Chapman2013 WL 6709623, at *3 (N.D.

lll. Dec. 16, 2013). Plaintiff's response to Defendant’s staténoérfacts and statement of

! Defendant’s motion to amend or correct its Rule Géestent [59] by attachingétfinal transcript of an
outstanding deposition is granted.
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additional facts [67] raise sevemlidentiary issues that must be addressed before turning to the
facts themselves. Seenerally [71]; [72].

A. Objectionsto Exhibits

In its reply [71] on its motion for summanydgment, Defendant issued a broadside attack
on Plaintiff’'s Local Rule 56.1 submission. Defentargues that he was sandbagged: many of
Plaintiff's exhibits were genetrad by Plaintiff's counsel in otlhhdawsuits and, according to
Defendant, were not tendered during discovery, and thus should be stricken. Plaintiff €éounters
that most of the witnesses’ names or documents irefact, disclosed Oefendant, so they have
minimal grounds for complaint. Moreover, Plaihrgues, Defendant adi® most of the facts
contained in the exhibits, so their inclusion is harmless.

Rule 37(c)(1) requires that if “a party failspeoovide information or identify a witness as
required by Rule 26(a) or (e), the party is not allowed to uséntieatation or witness to supply
evidence on a motion, at a hearingaoa trial, unless the failure waubstantially justified or is
harmless.” Fed. R. Civ. P. 37(c)(1). In the altexmatthe Court may compel payment of attorney’s
fees or impose “othappropriate sanctionsld.; see alsdlusser v. Gentiva Health Servic@56
F.3d 751, 755, 759-60 (7th Cir. 2004) (explaining that‘exclusion of nondiclosed evidence is
automatic and mandatory under Rule 37(c)(1),”dtérnatives are appropriate where exclusion
would be outcome determinative). Rule 26, imiyprovides that inddition to making initial
disclosures of all individuals with discoveraliéormation and documents that may be used to

support its claims and defenseighnts must supplement disclosures “in a timely manner if the

2 Plaintiff moved [73] to file a sur reply [73-1] justifig its inclusion of the contested exhibits. Because (1)
the Court has discretion to approve of surrespordsds)ny Blastoff, Inc. v. Los Angeles Rams Football
Co, 188 F.3d 427, 439 (7th Cir. 199@nd (2) the sur-reply responds directly to arguments first made in
Defendant’s reply brief, Plaintiff’'s motion to file arsteply [73] is granted and the Court has considered
such materials as appropriate.



party learns that in some mateniespect the disclosure or respeisincompleter incorrect, and
if the additional corrective infmation has not otherwise been made known to the other parties
during the discovery pross or in writing.” See Fed. R. Civ. P. 26(a) & (e).

The Seventh Circuit has obseduhat striking exhibits oa motion for summary judgment
is “a fairly harsh remedy Gutierrez v. AT&T Broadband, LL382 F.3d 725, 731 (7th Cir. 2004).
Thus, a district court may “propgfirefuse to strike if the alggedly sandbagged party admits the
pertinent factsld. at 732. Likewise, mendhing another withess wittliscoverable information
during a deposition is enough to satisfy Rule 26@){gplementation requiremethat is, a district
court’s refusal to issue sanctions is appropeat if the sandbagger withheld the withess’s name
at the initial stages of discoveand disclosed it later. Compaite at 732—734, withd. at 742
(Wood, J., dissenting); see aMtestefer v. Snyde#422 F.3d 570, 584 (7th Cir. 2005) (suggesting
that courts should constrtiee notice provigin liberally); Barnes v. Black2008 WL 11366274,
at *2 (C.D. lll. Sept. 25, 2008) (refusing to exclwd¢ness, although the pgis “identification of
[the witness] was indefinite and not positive”); but Kaeum Holdings LLC v. Lowe's Companies,
Incorporated 895 F.3d 944, 951-53 (7th Cir. 2018) (excluding witness testimony when
disclosures misrepresented that witness was not an exXgeitgg States v. Dish Network, L.L,C.
2016 WL 29244, at *11 (C.D. Ill., Jan. 4, 2016x¢kiding testimony when potential withesses
were mentioned, but the context did not makear that they had pentially discoverable
information). At that point, it becomes counsel'sésegic decision” whethi@r “not to go forward
with depositions” of named witness&e-Kure Controls, Inc. v. Vanguard Products Group,,Inc.
2007 WL 781253, at *9 (N.D. lll. Mar. 7, 2007). In sufjn the normal course of events, justice

is dispensed by hearing tife cases on their meritdVlusser 356 F.3d at 759 (quotation marks



and citations omitted). Accordingly, the Court’s CBsecedures note that “[m]otions to strike all
or portions of an opposing party’s Lodalile 56.1 submission are disfavored.”

Preliminarily, the basis of almost all of f2adant’s objections are unclear, as Plaintiff
apparently provided the names sdveral of these witnesses or the disputed documents during
discovery? Defendant objects to Plaintiff's exhilditd (Donald Barnes’s affidavit), 4 (Xavier
Rowe’s declaration), 5 (Plaintiff's declaration), 10 (Eddie Borja’s rebuttal statement); 17 (vacancy
announcement); 28 (Michael Unthank’s affidavilnd several of Gary Marsh’s deposition
testimonies from other casesxliéits 6, 14, 23, 29, and 37). Ri&ff's initial disclosures,
however, listed Barnes, Borja, ksh, and Plaintiff as individualith potentially discoverable
information. See [76 at 15-16]. These statem@Pi@intiff's exhibits 1, 5, 6, 10, 14, 23, 29, and

37) should not be stricken, as Plaintiff dised these witnesses. Fed. R. Civ. P. 37(#ewise,

3 Ironically, Defendant is partially guilty of the amg that it accuses Plaintiff of—copying and pasting
materials developed for one case in another. Defendaptisin this case includes sections that are almost
identical to its reply in a similar case, also brought by Plaintiff's counsel. Compare [71], with Case No. 17-
cv-9258 [40]. Defendant has even attached a cbplge forty-page opinion granting summary judgment

in that case to its reply. See generally [71Ridwe v. Shulki2019 WL 2060951 (N.D. Ill. May 9, 2019).
The discovery dispute iRowe however, was quite dissimilar from that at issue herdRdwe seven
documents were excluded, including three “declarafifideaits of withesses that Plaintiff never identified

in his initial (or any supplemental) MIDP disclosureRéwe 2019 WL 2060951, at *2. As discussed
below, however, Plaintifflid identify almost all the witnesses or docemts that Defendant wants excluded.
Accordingly,Roweis largely inapposite. To the extent tRatweis relevant, however, the Court notes that

in Rowe Defendant sought to exclude several documd#ms were obliquely referenced, but those
documents were ultimately includétiompare No. 17-cv-9258 [40 at 5 n.3 (requesting exclusion of exhibits
15-17, 20, and 22)] witRowe 2019 WL 2060951, at *11 n.8 (considering those documents even though
they were not identified “in great detail”).

* Plaintiff filed all 39 of his exhibits as a singl34-page attachment. Thus, when referencing specific
pages in this tome, the Court refers to thgepaumber out of 534 as opposed to exhibit number.

®> As clarified below, Marsh’s various depositiong @uite important to Plaintiffs summary judgment
defense and thus exclusion would be a drastic renidsyser 356 F.3d 759—-60. Even if Plaintiff should
have tendered copies of these documents, the faidudo so was harmless. There is little that more
discovery regarding Marsh could accomplish—his pdeposition testimony is set in stone, and to the
extent that Defendant would have proffered furthestimony or affidavits that contradicted or
contextualized it, Plaintiff (as the nonmovant) woulcehétled to the benefit of the doubt in terms of how
to resolve any contradictions. Accordinglige Court will not exclude Marsh’s depositions.
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Plaintiff claims that he tendered Borja’s rebuttal statement (exhibit 10), Unthank’s affidavit
(exhibit 28), and a copy of the aihwith the job posting during sicovery (exhibit 17), and has
attached Bates-stamped copies of these docunwitsssur-reply. See gerally [73-6]; [73-7].
Based on Plaintiff's exhibits arrdpresentations, Defemltzs objection to thesdocuments is not
well taken. And, during discovery Plaintiff tenderedadifidavit from Xavier Rowe that is almost
identical to the one to which Defendant obgec€ompare [73-6 at 35], with [67-1 at 23-25].
Defendant could hardly be prejadd given that it knew (1) th&owe would have something to
say, and (2) the general substance of Rowe’s statement. Moreover, Rowe’'s hame came up
repeatedly during Marsh’s deptisn in this case, see,g, [59-1 at 80—86], putting Defendant on
notice of Rowe’s importanc&utierrez 382 F.3d at 732—-34.

Next Defendant objects to the attachmens@iferal judicial opinions (exhibits 3, 8, and
34)® The Court does not rely on any of thesgnions as underlying any Local Rule 56.1
statements, so it is unnecessary to broach dldenissibility. That said, these opinions applied the
summary judgment standard to similar feenisl are public documents available on Westlaw.

Next, Defendant objects to the inclusion of pakgtion transcript by Jodi Yenerall (exhibit
26), an HR officer at the Department of VetésaAffairs (VA). Plairtiff contends that any
deposition of anybody can be attadito a motion for summaruggment, regardless of whether
the deponent has been identifeeisomeone with potentially discoverable information. See [73-1
at 8]. Such an exception would swallow Rulec37énd, indeed, Rule 2Blaintiff has not argued
that his failure to disclose Yenerall was justif and the parties disgutacts that rely on her
deposition testimony, meaning that itswaot harmless. See [72 at 18-19, { PR]tierrez 382

F.3d at 732. Although Defendant was on notice that VAgdkties would be at issue in this case,

® RespectivelyBorja v. Shulkin 2018 WL 6725565 (N.D. Ill. Dec. 21, 2018Jenderson v. Shulkjiy20
Fed. Appx. 776 (7th Cir. 2017Raoli v. Wilkie 2018 WL 4635643 (N.D. lll. Sept. 26, 2018).
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there was no indication that Yenerall had discabke information, and tis Plaintiff cannot use
her deposition, prepared for anotbase, here. Fed. R. Civ. P. 37(c).

Finally, Plaintiff admits that hdid not provide Defendant with the declaration of Benjamin
Levy (exhibit 7), or Levy’'s EquaEmployment Opportunity (EEGle. [73-1 at 9.] Plaintiff
argues, however, that Defendant had construckdiiee of Levy’s existence, and in fact should
have produced Levy’s EEO file #laintiff during discovery. [73-at 10.] And, Defendant does
not deny the substance of the cited part of Levy’s affidavit: that upon an accusation of workplace
misconduct, Marsh stripped Levy of his badgd guan, ordered an investigation, moved him to a
desk job, and suspended him. [72 at 6, T 7.] Leaffislavit will not be sticken. First, Plaintiff
was arguably justified in not sending it to Defend&tjntiff could be “justified in believing that
it would be an otiose exercise to provide” Defant's own EEO files t®efendant, especially
because Plaintiff had apparently requested this file during discovergeSeare Controls2007
WL 781253, at *9 (citinginter alia, Brooklyn Life Insurance Co. v. Dutché&5 U.S. 269 272
(1877); Telemark Development Group v. Mengglt3 F.3d 972, 978 (7th CR002)); [73-1 at 10
n.3]. Furthermore, Defendant was not prejudicedtdyse, given that he admits the underlying
facts; the failure to provideevy’s name was thus harmlesiutierrez 382 F.3d at 732.

In sum, except for Yenerall's deposition, [26¢ne of Plaintiff’'s exhibits will be excluded.
Each party aggressively disputiee other’s Local Rule 56.1 sulssions, but these disputes are
best discussed with regard to each allegedipuded fact as it corsaup in the briefing.

B. Facts

Plaintiff Thomas Johnson (“Plaintiff’) has been an employee of the Department of
Veterans Affairs (VA) since 2002, when he toolol @as a police officer at the Edward Hines, Jr.

VA Hospital (“Hines”). [67 at 1-2, 11 3, 5.] the years immediately lowing the commencement



of his employment, he was promoted a couple of times such that by 2005 he attained the level of
GS-6. [d. at 2, 1 6.] He is 70-yearsbhnd is African Americanld. at 1, § 3.] Plaitiff also filed
several Equal Employment OpportuniigEO) claims between 2004 and 201d. pt 4, 1 9.]
Plaintiff claims that there islang history of racial discriminaih at Hines and #t it is commonly
known as “The Plantation.” [67-1 at 27.]

Gary Marsh served as the chief police offiaethe Hines facility from April 2013 until
April 2018. [67 at 2—3, | 7.] Marsh flen acted as the selecting offil for promotions within the
police department.”lfl.] Marsh never served as Plaintiff séct, second, or third line supervisor.
[Id. at 4, § 8.] Marsh is white and 66 years old. &t 2—3, { 7.] Except for the instant case, all of
Plaintiffs EEO complaints predate Marsh’s tenure at Hirldsat 4, 1 9.] Marsh was at the very
least generally aware of Plaiifitt EEO history, but the partiesgjiute the extent to which Marsh
remembered the details of Plaintiff's complaih{67 at 4, T 9.]

Hines uses a Merit Promotion Policy (MPiBJ merit-based promotions. See generally
[58-5]. The parties dispute thetert to which the MPP is a guideline or comprehensive§dian.
at 2-3, 1 7.] In broad brushstrokes, after applications for a promotion are submitted, HR employees
will develop a “certificate” that incides all of the minimally qualéd candidates. See [67 at 4—7,
19 10-13]; see also [58-5 at 10—1Hijom there, the qualified candidates may be interviewed by a

panel, whose members score each candidate sdpacdatéhe selecting official may review the

" Defendant has asked the Court to disregard PlamtéBponse to paragraph 9 of Defendant’s Local Rule
56.1 submission. The Court will not do so: Plaintiff memedynts out that Marsh testified that he could not
remembethe specifics of the complaints. In fact, Marstifiesl that he was “sure that [Plaintiff] would've
expressed his concerns about the Hines VA Police.” [59-1 at 10-12.] And Plaintiff testified that he discussed
his previous EEO complaints with Marsh. [67-1 at 502.]

8 Plaintiff also uses a stricken deposition to arthet the MPP is mandatory. [67 at 2-3, 1 7 (citing
Yenerall's deposition).] In any event, Plaintiff's theafythe MPP is unclear, given that in some instances

he argues that it must be rigidly followed, but elsewhere recognizes that the selecting official may (at least
sometimes) deviate from the MPP’s strictures. 8keaf 7, 1 13].
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applications and make a selection withoutirgerview. See [67 at 7-9, {1 13-15]. At the very

least, the MPP requires that evaluators consider up to eight “sources of information” “to the extent
[each] is related to the job to be filled: (1) Re®y (2) Appraisals; (3)#pplemental Qualifications
Statement; (4) Education; (5) Awards; (6) Traini®) Outside Activities; [and] (8) Other Tools.”

[58-5 at 22.J When the applications or interviews a@ored by a panel, trapplicants with the
highest aggregate scores are referred to thetswjeofficial (who in all the instances described
below was Marsh). Both partiesrag that at least in some iastes, the selecting official may
forgo the promotion panel. [67 at 7, 1 13.] Thetipa dispute the import of panel interviews (if
conducted) in making the final praion decision. [72 at 19-20, 1 30-31.]

Besides the facts at issue here, Plaintitives the Court’s attention to several other
instances of alleged discriminagohuman resources decisionsHinhes. First, Marsh has had
multiple EEO complaints filed against him by African-American and Hispanic officers related to
their non-selection for promotiorv2 at 1-2, § 1.] Several other miitpofficers have complained
that Marsh passed them up for prorans in favor of white applicantdd| at 3—6, Y 4-7.] In one
instance, a white officer was promoted ewkaugh there were allegatis that, among other
things, he threatened kill an investigator, was intoxicatezh the job, and harassed and stalked
another employeeld. at 5-6, {1 6.] In contrast, an Afan-American officer was immediately
stripped of his badge and gun upon being atusf misconduct, and was soon thereafter

investigated, moved to a desk job, and suspenbedarties dispute, however, the gravity of the

misconduct.|d. at 6, T 7.] Marsh hassal used questionable languageen defending his various

° Plaintiff argues that Marsh conceded that he hasmiellowed this policy. [67 at 3,  7.] But Marsh
merely noted that he could not remember an instasheze an applicant submitted information for each of
the eight categoriesnd each of the eight categories was relevant to the position. See [67-1 at 137-138].
Likewise, Plaintiff's interpretation ofhe policy—that the evaluator wasquiredto analyze each of the
eight factors—is inconsistent with the MPP’s own eglmof how to rate applicants, which shows ratings

on only five categories. See [58-5 at 23].



personnel decisions. Seeg, [67-1 at 144 (defending his desitekeep shifts “Black and white”
and opining as to whether Hispanic employeeshatter thought of as “white” or “Black” and
how “an individual that has an orientadkground” fits intahis framework).]

There is also, at least to some extent, a culture of retaliation at Hines. As is relevant here,
Marsh testified that although thed health problems that impedeis work, and was facing a 14-
day suspension, he “stayed at Hines becaused¢hejommitted to stand up against individuals
that would file [EEO] complaints for the soteirpose of trying to get money from the agency
when nothing was due to them.” [72 at 24-25, | Mish clarified that Riintiff was one of the
people he felt committed to stand up againdt] [

Turning to the non-promotions at issueeieduring the spring and summer of 2014, the
VA posted several job openings for the positiofi@mftenant in the Hines police force. Sek &t
4-7, 11 10-12]. The parties agree thay two people were promotéalthe position of lieutenant,
but dispute why some of the openings went unfillédl] Specifically, Defendant maintains that
one job posting, initially itended to be for the GS-8 levelas inadvertently posted at the GS-6
level; because of the mistake, the position went unfilledaf 4, § 10.] Plaintiff disputes that this
was an error, and instead believes that thesengsstrere refiled to engineer a new certificate that
included more white peopldd| at 67, 1 12.]

The first lieutenant promotion went to Donddrnes, an African-American sergeant in
his mid-forties who had previousheen at the GS-7 level. [67 %6, T 11.] Barnes did not have
a history of EEO complaints. [72 at 12, § 17.]sThosting was only open to people in the GS-7
level, so there were only four certified candeta—three of whom were African-American, and

one was Hispanic. [67 at 56, { 11]; [72 at 8-9, T RBjintiff did not qualify for the certificate



because he was a GS-6 level officer at the tjeat 5-6, 1 11.] Each of the four applicants for
this position had to go through anghinterview.[67-1 at 132.]

While all of this was happening, the VA pastanother job opening for lieutenant. Six
days after a certificate of eligible applicafis that position was posted, the VA posted another
opening for lieutenantf. [72 at 10-11, 7 14.] Unlike the position that ultimately went to Barnes,
this opening was not foreclosed to those at Idexsls and thus Plaintiff made the certificate of
eligible candidates.7pR at 11, 1 15.] Indeed, he was only one of two internal candidates who
gualified for this slate, but dozens of ex@rnandidates also quaétl. [72 at 11-12, T 15-16.]
Rather than interviewing the mdidates, as had been done fa tinst lieutenant position, Marsh
simply selected his favorite, Tylor Whitt, for theoprotion; Whitt is white, in his mid-forties, and
did not have a history of EEO complaints. pt211-13, {1 16, 18.] The pad do not dispute that
Marsh had the authority to make selections atilgoing through the panptocess, but Plaintiff
argues that Marsh only exercistis right to benefit white @plicants, and, indeed, Marsh has
explained that haeverforgoes the panel process. [67 &f 1.3]; [67-1 at 310.] Marsh claims that
he chose Whitt over Plaintiff because, after eaing each candidate’s application, Whitt stood

out as the most qualified. [67 &t 13]; see also [59-1 at 60—62It is undisputed that Whitt had

10 Defendant purports to deny this fact, but cites to nothing in the record. See [72 at 10-11, T 14]. Instead,
Defendant cites to its contention that the fipgisting contained erroneous selection criterid.] [
Presumably, then, Defendant does not contest thegiofithese postings, and instead objects to the causal
inference that Plaintiff seeks to draw—that the j@sweposted with a few tweaks when Marsh’s preferred
(white) candidate did not make the cut. In any evémat,Court must draw all inferences on behalf of the
nonmoving party on a motion for summary judgment.

1 Plaintiff attempts to dispute the fact that Marseviewed the candidates’ resumes, applications,
experience, qualifications, and performance. See [§7 &t13]. He does so, however, with a citation to
Marsh’s description of his process, where he described reviewing applicants’ reddrhd%hig is not
inconsistent with Defendant’s assertion or Marsh’s other testimony that he reviewed each candidate’s
application packet, and thus the fact is admittedredeer, Plaintiff has provided even further support for

the fact that Marsh reviewed each applitaresume, qualifications, and experience.

10



only been with the VA for three years, and had limited policework before his VA t&{u&at
11-12, 1 16.] Plaintiff had two and a half yearexperience as lead officer, and Whitt had only
had that position for “a couple of month$.[72 at 16, § 25]; [67 at 7-8, 1 14.]

Marsh’s explanations of his decision-nmdiregarding the Whitt promotion have shifted
over time. First, Marsh explained to an eayde that when making promotion decisions he
“always use[d] a panel so it's npist my personal opinion of indiduals.” [67-1 at 310]; see also
[72 at 19, 1 29.] In a similar vein, Marsh alsstifeed that Whitt “went through the panel process.
| selected him. He was the highest-scoringdividual.” [72 at 15-16, | 24.] But, as explained
above, Whitt dichot go through the panel process. [72 at 11-12, 1 16.] In a later deposition, Marsh
recalled that he did not put Whitt through the parecedures, but was, at best, fuzzy about
whether he had taken notes and what hedoag with them. [72t 12-13, 17-18, 1 18, 27.] No
record of Marsh’s decision-making has beenawered. [72 at 12-13, § 18.] Defendant does not
dispute that the MPP requires that Marsh presemy such notes for two years, which he

apparently did not dold. at 17-18, T 27.]

12 plaintiff argues that because of Wisifimited prior police experienclg did not even meet the minimum
gualifications for the lieutenant positipwhich required[a]t least one year of specialized experience at

the GS-00837-07 or higher grade level or equival¢®t~1 at 173.] This was not, however, a time in grade
requirement, and Whitt easily met this specialized experience requireldeat.]73 (defining specialized
experience at the GS-00837-07 level to include “experience that may have been gained in work on a police
force; through service as a military police officer; * * * in performing criminal investigative duties on a
police force; or in other work that providedetlmequired knowledge and skills. Experience must be
equivalent to medium to large, regular city police work ** *")ig.[at 221 (explaining that Whitt's
experience included one year on the Denver, @flice force, where his responsibilities included
“conducting investigations of felony and misdmanor crimes, *** making necessary arrests and
processing/transporting prisoners” and six years of military service during which he supervised 30 sailors];
see alsdrowe 2019 WL 2060951 at *11.

13 Defendant only admits that Plaintiff believes thathad two and a half years of experiente] But
Plaintiff's statement of fact was not opinion—it is a statement that Plaintiff had that experience. Because
Defendant did not dispute it, much less with taitas to the record, the Court treats Defendant’s
nonresponse as an admission. See Fed. R. Civ. P 56(e)(2).
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After failing to receive either of the lieutengatomotions, Plaintiff applied for a promotion
to the position of sergeant, which had beeasted in January 2015.76t 8-9, T 15.] Again,
Plaintiff made the certificate of eligible applicantsl.] As one of the seven qualified candidates,
Plaintiff was interviewed by a three-person pagemprised of Dr. Thomas Nutter (white, 47),
Edward Jones (African-American, 49), and Shaalames (African-American, 44); each panelist
scored each candidate individually, and the aggeegandidate scores were given to Marsh. [67
at 8-10, 1Y 15-184Marsh promoted the highest scoraqgplicants, Jeromy Backman and James
Gowdy, who each scored 105; the panel awarladtiff a score obnly 97. [67 at 10, 1 17.]
Backman is white and 38 years old, while Gigws African American and 55 years old, and
neither of the promoted candidatiead a history of EEO activityld[] None of the panelists knew

of Plaintiff's prior EEO activity[67 at 8-9, | 15.] At some poirilarsh told Lieutenant Barnes

14 Plaintiff argues that the Court should not consider Defendant’s exhibits 14 and 15, which contain the raw
and aggregated interview scores. [67 at 8-1115f117.] Plaintiff argueghat the scoresheets are
inadmissible because they do not fitiey what the scores represeiutentify the actual method of scoring

or the criteria used, how the scores were calculatei they even related to the position at issued,

[67 at 9, T 16]. This is not the first time that Pldiis counsel has advanced this argument, and it will not

be the first time that it is rejected. Seewe 2019 WL 2060951, at *1. The sworn statements of Marsh [59-

1 at 15], Nutter [58-18], Jones [58-19], and Jarfe%-20], the statements contained in the EEO
investigation file [58-17 at 8-10], and Plaintiff's concessions regarding Campbell’s role [66 at 4] provide
foundation and authentication for the score sheets aablisbtthat they are adssible as business records.
SeeRowe,2019 WL 2060951, at *1 (admitting the scoreshastsusiness records). Even if one of the links

in the business record chain is weak based on these statements, the Court may still consider the scoresheets
on a motion for summary judgmentartford Fire Insurance Company v. Aaron Industries, |12020 WL

91991, at *5 (N.D. Ill. Jan. 8, 2020) (citigjsenstadt v. Centel Cordl13 F.3d 738, 742 (7th Cir. 1997),

for the proposition that business records may beiderexd at summary judgment when there is no
authenticating affidavit where “it is obvious they couldabéhenticated and verified at trial”). Plaintiff also
implies that any aggregate data is inadmissiblg,in fact business records are admissible under FRE
803(6), even if the records consist of aggregate dataeRgdrowe, 2019 WL 2060951, at *1GC2 Inc.

v. International Game Technology, IGT, Doubledown Interactive, 39T F. Supp. 3d 828, 847 n.7 (N.D.

lll. 2019) (admitting aggregate survey data underbilginess records exception). Plaintiff further argues

that the scoresheets are irrelevant, because Marsh énpariel) was the final decisionmaker. Even if that

is true, though, Marsh testified that he selected Backman and Gowdy because of their superior interview
scores; Plaintiff does not dispute this assertion adlimissible evidence. See [67 at 10-11, 1 17]. Finally,
Plaintiff cites his own description of someone elseisof court statement regarding how the scoresheets
were compiled to prove that they are inherentiyrustworthy. Because the statent is offered for the

truth of the matter asserted and does not fall within a hearsay exception, it is inadmissible hearsay, and thus
cannot be used to defeat a summary judgment motion. See FRE 801-03; Fed. R. Civ. P. 56.
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that, regarding this promotion, he liked to “keeBlack and White.” [72 at 2-3, 1 2]; [67-1 at 4,
1 8.] The parties dispute, however, (1) whethertiaigpened before or aftihe sergeant selection,
(2) Marsh’s exact phrastgy, and (3) whether Marsh was refegito promotion decisions or his
desire to keep shifts diverse by assigning lieatés and sergeants of different races to work
together. See [72 at 2-3, T 2]; [67-1 at 143-44.]

Plaintiff filed an EEO complaint regardingetbe non-selections, wiiavas denied. [67 at
11-13, 11 20-23.] Plaintiff filed this suit in Dealer 2015, arguing that he was passed over for
the two promotions for illicit reams. See generally [1]. Soon after this lawsuit was filed, Plaintiff
applied for a different GS-7 sergeant positiod he was given that promotion. [67 at 10, §£8.]
Marsh retired in April 2018. [67 at 2-3,  7.] Counff the complaint is for failure to promote to
the lieutenant and sergeant positions due to aadeage discrimination, in violation of Title VII
of the Civil Rights Act of 1964as amended, 42 U.S.C. § 2(8Geq.and the Age Discrimination
in Employment Act, asamended, 29 U.S.C. 8§ 621 seq[1, 11 29-36.] Count Il is for failure to
promote to the lieutenant and sergeant positions in retaliation for Plaintiff’'s prior protected activity
(i.e., his EEO complaints). [1, 11 37—43.] Defendaoved for summary judgment [55]. Plaintiff
responded [66—67], citing materials developed indttigation against the VA. Defendant’s reply
primarily concerned the validity of Plaintiff’'s dei$ of material fact and the appropriateness of
citing to materials that had allegedly not beerd&zed in discovery. Seerggally [71]. Plaintiff

moved [73] to file a sureply that addressed the discovesue, which the Court grants.

15 For some reason, Plaintiff disputes that he wsesquently selected for promotion because he was the
best person for the job. [67 at 10, T 18.] Insteaghdiets to deposition testimony where Marsh explained
that Plaintiff was third in line.lfl.] In any event, Marsh was clearaththere were three vacancies for
sergeant, and Marsh used the same slate of caaslitdatill each position. [59-1 at 113-14.] Plaintiff has
not disputed Marsh’s statement with admissible evidence.
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. L egal Standard

Summary judgment is proper wieeithe movant shows that theeis no genuine dispute as
to any material fact and the movant is entitlefittgment as a matter of law.” See Fed. R. Civ. P.
56(a). Rule 56 makes clear that whether a pas$serss that a fact igndisputed or genuinely
disputed, the party must supporethsserted fact by citing to niaular parts of the record,
including depositions, documents, or affidavitsdHe. Civ. P. 56(c)(1). A party can also support
a fact by showing that the matas cited do not estabh the absence orgsence of a genuine
dispute or that the adverparty cannot produce admissildgidence to @gpport the factld. In
determining whether summary judgmeénappropriate, the Court must construe all facts in a light
most favorable to the non-movipagrty and draw all reasonablderences in that party’s favor.
Majors v. Gen. Elec. Cp714 F.3d 527, 532 (7th Cir. 2013) &tibn omitted). But Plaintiff “is
only entitled to the benefit of inferencagpported by admissible ewdce, not those ‘supported
by only speculation or conjectureGrant v. Trs. of Ind. Uniy870 F.3d 562, 568 (7th Cir. 2017)
(citation and quotation marks omitted). Rule 56fapndates the entry of summary judgment,
after adequate time for discovery and upon motioaireg any party who fails to make a showing
sufficient to establish the existence of an elemnassential to that party’case, and on which that
party would bear the burden of proof at tri@@élotex Corp. v. Catretd77 U.S. 317, 322 (1986).
In other words, the moving party may meet its burolepointing out to theaurt that “there is an
absence of evidence to supigthle nonmoving party’s casdd. at 324.

It is not the role of the Couto scour the record in searohevidence to defeat a motion
for summary judgment; instead, the nonmoving péars the responsiltyt of identifying
evidence to defeat summary judgmetdrney v. Speedway SuperAmerica, |.b€6 F.3d 1099,

1104 (7th Cir. 2008). To avoid summary judgmy the nonmoving party must go beyond the
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pleadings and “set forth specific facts shogvthat there is a genuine issue for tridliiderson v.
Liberty Lobby, InG.477 U.S. 242, 250 (1986) (internal gati@n marks and citation omitted). For
this reason, the Seventh Circhés called summary judgment theutup or shutip” moment in
a lawsuit—"when a party must show what evidendeas that would convince a trier of fact to
accept its version of events.” S8teen v. MyersA86 F.3d 1017, 1022 (7th Cir. 2007). In other
words, the party opposing summary judgment “mushdece than simply show that there is some
metaphysical doubt as to the material fackddtsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986). “The mere existence sfintilla of evidence in support of the
plaintiff's position will be insufficient; there must be evidence on which the jury could reasonably
find for the plaintiff.” Anderson477 U.S. at 252.
[11.  Analysis

Plaintiff brings a two-by-two maitt of failure to promote claims. He claims that there were
two failures to promote—(1) to the lieutenant pasitand (2) to either dhe sergeant positions.
And he has two theories for earftident: (1) age and/or race discrimination (Count 1) and (2)
retaliation for protecid activity (Count II).

The Seventh Circuit has recently clarifibdw to analyze summary judgment in an
employment discrimination case:

“[T]he singular question thanatters in a discriminatn case is: ‘[W]hether the

evidence would permit a reasonable factfintdezonclude that the plaintiff's race,

ethnicity, sex, religion, or other proscribéattor caused the discharge or other

adverse employment action.Jbhnson v. Advocate Health and Hosps. Cd@§2

F.3d 887, 894 (7th Cir. 2018) (quotidygtiz v. Werner Enters., Inc834 F.3d 760,

765 (7th Cir. 2016)). To present tiegidence, a plaintiff may utilize tihdcDonnell

Douglas “burden-shifting framework.”"David v. Board of Trustees of Cmty.

College Dist. No. 508846 F.3d 216, 224 (7th Cir. 2017) (citidgcDonnell

Douglas Corp. v. Greerd11 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973)).

“Under this approach, the plaintiff must show evidence that ‘(1) she is a member

of a protected class, (2) she was meeting the defendant’s legitimate expectations,
(3) she suffered an adverse employment action, and (4) similarly situated
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employees who were not members of her protected class were treated more
favorably.” ” Skiba v. Illinois Cent. R.R. G884 F.3d 708, 719 (7th Cir. 2018)
(quotingCarson v. Lake County, Ind65 F.3d 526, 533 (7th Cir. 2017)). “If the
plaintiff meets each element of her priffaxie case, ‘the burden shifts to the
defendant to articulate a legitimatepndiscriminatory reason for the adverse
employment action, at which point the burddits back to the plaintiff to submit
evidence that the employer’'s explapatis pretextual.’ ” I1d. at 719-20 (quoting
Carson 865 F.3d at 533).

Notably, theMcDonnell Douglasramework is not the only method plaintiffs may
use to prove their claim. “[It] is merelyne way of culling the relevant evidence
needed to demonstrate whether a redsdentactfinder couldconclude that an
employer engaged in an adverse employmaetion based on the plaintiff's” age
or another proscribed factodohnson 892 F.3d at 894. “However the plaintiff
chooses to proceed, at the summary juelgnstage the court must consider all
evidence to decide whether a reason@bile could find that the plaintiff suffered
an adverse employment action because of her 8gég 884 F.3d at 720 (quoting
Carson 865 F.3d at 533) (emphasis in the orad). We therefore also assess the
evidence “as a whole, rather than asking whether any particular piece of evidence
proves the case by itselOrtiz, 834 F.3d at 765.

McDaniel v. Progress Rail Locomotive, In®40 F.3d 360, 367—68 (7th Cir. 2019). The same
standards are used in retaliation claims as veelat 370 (applyingrtiz andMcDonnell Douglas
to a retaliation claim). Because the methodg@iof and legal standards for retaliation and
discrimination are so similar, the Court handlesi@s | and Il more or less in tandem, addressing
the two non-promotions in turn.

A. Lieutenant Promotion

Plaintiff's first failed promotion was intdhe lieutenant posiin. He argues that the
ultimate selection for the position—Whitt—was not better qualified for the position, and was
selected solely because of his race, age, alaoof EEO history. Defedant counters that Whitt
was not similarly situated to Plaintiff and aftatively proffers non-discriminatory reasons why
Whitt was selected. Plaintiff furtheounters that, regardless, thassifications are pretextual.

Starting with theMcDonnell Douglasdramework, the parties ege on three of the four

elements of Plaintiff's prima facie case: Pldintvas a member of a protected class (here, based

16



on race, agé€, or protected activity); he met his employer’s reasonable expectations; and he
suffered an adverse employment action. Seeaf58—-11.] The only contested prong is whether
Plaintiff was similarly situated to Whitt. “Afiough similarly situated employees need not be
identical in every conceivable way, they must reatly comparable to the plaintiff in all material
respects."McDaniel 940 F.3d at 368—69 (citations and quotation marks omitted). “In the usual
case a plaintiff must at least sholat the comparators (1) ‘dealith the same supervisor,’ (2)
‘were subject to the same standards,” 48y ‘engaged in similar conduct without such
differentiating or mitigating circumstances asuM distinguish their conduct or the employer’s
treatment of them.”Coleman v. Donaho&67 F.3d 835, 847 (7t@ir. 2012) (quotingGates v.
Caterpillar, 513 F.3d 680, 690 (7th Cir. 2008)). “Whethecanparator is similarly situated is
typically a question for the factiiler, unless, of course, the pléirhas no evidence from which

a reasonable fact finder could conclude thatplaintiff met his burden on this issuddhnson

892 F.3d at 895 (citations omitted).

Here, Plaintiff has presented evidence fnahich a reasonable factfinder could conclude
that he was similarly situated to Whitt. Defenddoes not even try to argue that Plaintiff and
Whitt did not deal with the same supervisor, were not subject to the same standards, or did not
engage in similar conduct. Indeed, both officersenmployed at the same level at the Hines VA
(GS-6), both had served as lead officer, anddilanade the single promotion decision at issue
here. Instead, Defendant cursoglyntends that the two are dissimilar because they have different

“background, experience, performance, and qualifications.” [SBLtAlthough it is true that

18 For the purposes of the ADEA, people over forty yeawmgefare considered part of the protected class,
and better treatment of a comparatdmo is “substantially younger” safiiss the similarly situated prong.
See,e.g, Tubergen v. St. Vincent Hosp. and Health Care Center, 34@. F.3d 470, 475 (7th Cir. 2008);
see alsHartley v. Wisconsin Bell, Inc124 F.3d 887, 893 (7th Cir. 1997) (“[W]e consider a ten-year
difference in ages * * * to be presumptively ‘subgtain™). Defendant does not dispute that each of the
promoted comparators is “subdtiaily younger” than Plaintiff.
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Plaintiff and Whitt do not have litedglidentical resumes, that is not the test at summary judgment.
Even if Whitt's background, experience, performanand qualifications were superior, which is
debatable, see,g, [67-1 at 198—-206, 210-15], Plaintiff hadhet qualificationsvhich, taken in

the light most favorable to the nonmovant, catddinteract Whitt's qualifications: Plaintiff had
been with the VA for much longand had his own leadershixperience, including a much longer
stint as lead officer at Hines. Accordingly, Beurt concludes that a reasonable factfinder could
find Whitt's qualifications comparable to Plaintiff's. Séghnson892 F.3d at 895.

Thus, the ball moves into Defendant’s court to come up with a non-discriminatory or
retaliatory rationale for not promoting Plaintifbefendant justifies # decision by saying that,
based on Marsh’s document review, Whitt “was the best candidate due to [his] education,
supervisory experience, excellgrgrformance, and training.” S/ at 8, § 14] Defendant also
argues that Whitt had a “higher ranking” than PIinbut does not explain what “ranking” this
refers to. The Court infers that the “rankingjinply refers to Marsh’s alleged subjective and
undocumented evaluation of Whitt's credenti®egardless, these justifications are enough to
meet Defendant’s burden. S8eruggs v. Garst Seed C687 F.3d 832, 838 (7th Cir. 2009).

Thus, to survive summary judgment, Pldintnust show that his non-selection was
pretextual. Pretext “means something worse thbasiness error; preterteans deceit to cover
one’s tracks.”Kulumani v. Blue Cross Blue Shield Ass224 F.3d 681, 684 (7th Cir. 2000).
Defendant’s supposedly legitimate jus@tion must be shown to be “a lieWidmar v. Sun
Chemical Corp.772 F.3d 457, 464 (7th Cir. 2014). A plaihdemonstrates pretext “directly by
persuading the court that a disginatory reason more likely motivated the [defendant] or
indirectly by showing that th[defendant's] proffered expkion is unworthy of credenceBlise

v. Antaramian409 F.3d 861, 867 (7th Cir. 2005) (citihngxas Dept. of Cmty. Affairs v. Burdine
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450 U.S. 248, 256 (1981)). Evidencelod “motivation of the decisionmaker,” such as admissions
that race was considered, “provide a strongisbdor drawing an inference of intentional
discrimination.”Rudin v. Lincoln Land Community Colleg0 F.3d 712, 722-23 (7th Cir. 2005).

To undermine the credibility af justification, a plaintiff “nust identify such weaknesses,
implausibilities, inconsistencies, or contradiogoin the defendant’s proffered reasons that a
reasonable person could find them unworthy of ened and hence infer that the defendant did
not act for the asserted non-discriminatory reasoWgidmar, 772 F.3d at 465. “One can
reasonably infer pretext from an employer’sftsity or inconsistent explanations for the
challenged employment decisiorHitchcock v. Angel Corps, Inc718 F.3d 733, 738 (7th Cir.
2013) (quotingRudin 420 F.3d at 726). Likewise, deviatis from “normal practice” and
“unexplained missing records ofhf plaintiff's] interview andher scores” are suggestive of
pretext. Se®aines v. Walgreen C863 F.3d 656, 664—65 (7th Cir. 201Fnally, a plaintiff can
demonstrate pretext by showing that hehbsiouslymore qualified tharhibse chosen above him,
but the bar is quite higlt.g, Riley v. Elkhart Community Schop&29 F.3d 886, 894 (7th Cir.
2016) (“Evidence of [plaintiff's] qualificationenly would serve as ewihce of pretext if the
differences between her and [the successful hiresg s@favorable to the plaintiff that there can
be no dispute among reasonable persons of impartial judgment that the plaintiaviysbetter
gualifiedfor the position at issue.”) (quotation marknd citations omitted). That said, the Court
must not act as a “super-pensiel department that second-gses employer policies that are
facially legitimate,” and must #refore restrict its inquiry intavhether the proffered reasons for
non-selection are pretextusVidmar, 772 F.3d at 464.

Here, summary judgment is jparopriate becauseraasonable fact4fider could conclude

that the proffered reasons for preferring Whitt were pretextual. First, Marsh’s selection of Whitt
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was rife with procedural irregarities. Viewing the evidence in the light most favorable to
Plaintiff, the VA’s decision to relist several ptighs suggests a pretextual motive: a reasonable
factfinder could conclude that the reason that HR posted several unfilled positions was not because
of bureaucratic incompetence, but rathengwsetext to hire a preferred candidate. Bega v.
Shulkin 2018 WL 6725565, at *4 (N.D. Ill. Dec. 21, 201@pncluding, on a similar record, that
“there is at least some evidence giving reasdreti@ve that Chief MarsWwas deliberately trying
to hire Whitt notwithstanding the fact thdtiere were more qualified applicants).

Likewise, although the parties do not disptitat Marsh had the authority to make
promotions without going through the panebgess, he testifiedlsewhere that halwaysused
the panel process. That is, at the very lddstish “deviated from the normal practice,” which
suggests pretexBaines 863 F.3d at 664. This was a suspicious time to deviate from these
procedures, as Marsh had just undergone a séardche same position that identified several
gualified minority candidates. And the irregulastido not end there: Marsh’s explanations for
how and why he chose Whitt vary from his inemt assertion that Whitt had gone through the
panel process, to his acknowledgment that no panel was consulted. A reasonable factfinder could
view these shifting explanations as an attempt to cover his ttdic&scock 718 F.3d at 738. To
make matters worse, Defendantisexplained lack of documentati, presumably in violation of
internal policy, is circumstantial evidence of pret®dines 863 F.3d at 665; [67 at 11, T 19.]

Finally, Marsh’s statements regarding EEOIlratan and his race-bad staffing decisions
“provide a strong basis for drawing arerence of intentional discriminationRudin 420 F.3d at
722-23. Defendant does not contestt thlarsh singled out Plaifitifor retaliation based on his
history of EEO activity. [72 at 24, § 40 (admitting tMarsh said that he stayed at Hines “because

[he] felt committed to stand up against individuals that would file complaints,” including Plaintiff).
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Likewise, although aspects of Marsh’s statenadtut “Black and white” staffing are disputed,
the Court must view this evidence in the lighost favorable to Plaintiff, which permits the
inference that Marsh wanted to promote a whaadidate after promoting Barnes, an African-
American man, to lieutenant.

This case, then, is quite similar teenderson v. Shulkjrv20 Fed. Appx. 776 (7th Cir.
2017), another case involving a plised promotion at the VA. Ihenderson Marsh had the
applicants go through the paneles#ion process, but then waited until the schigsexpired and
then promoted using his own discretionary authptitst said, his ultimate selection for promotion
was the highest scordd. at 779. The Seventh Circuit refugedgrant summary judgment for the
agency because the plaintiff adddcevidence that thegency “offered shifting explanations for
why Marsh chose [the applidgnbecause Marshotld not have reliedipon the voided panel-
selection process, because Marsh gave [tipdicant] a noncompetitive appointment instead of
posting the vacancy again, and because MarshaHhaistory of discriminatory conductd. at
78317 Plaintiff's claims regarding the lieutenant promotion survive summary judgment for similar
reasons: Marsh showed discriminatory and ratialy motive; burned through multiple certificates
of qualified applicants; and th@nevented a hiring panel fromt@rviewing candidates and instead
chose his favorite without any kind of contemgoteous explanation or record. When asked to

justify his behavior, his explanans shifted over time. AccordinglPlaintiff's discrimination and

" In Hendersonthe person who was ultimately promoted &tsad disciplinary problems” and was not as
qualified for the position as other applicarts.at 778—-80. Such evidence, though highly probative, is not
necessary to demonstrate pretext; rather, plaintiff nagdshow that “a discriminatory reason more likely
motivated the [defendant] or * * * that the [defentla] proffered explanation is unworthy of credence.”
Blise 409 F.3d at 867 (citingexas Dept. of Cmty. Affajrd50 U.S. at 256 (1981)); see aldenderson

720 Fed. Appx. at 785-86 (explaining that although the plaintiff was ranked seventh by the panel selection
process, he still had a viable claim because the V&t to follow its own internal procedures”) (citing

Rudin 420 F.3d at 723).
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retaliation claims (Counts | and Hgarding the Whitt promotionqiieutenant) can go forward.
It is therefore unnecessary to consider@mgz test.

To counter this conclusion, Defendant argtineg Whitt was selected because he had the
“highest ranking” of those who applied. [56 dt]1But the “ranking” is simply Marsh’s say-so
that he believed Whitt to be the most quadifiapplicant; indeed, Marsh did not save any
contemporaneous notes justifying this charazation, which, of course, militates against taking
Marsh'’s words at face-value. SBaines 863 F.3d at 665. If Defendant were correct that Marsh’s
post-hoc explanation for his pration decision must be givesteterminative weight, then any
employer could defeat a discrimination or retabia claim by simply asserting that based on an
undefined and undocumented decision-making algorithmade the choice that it thought best.
In any event, a reasonable jury may choosk taocredit Marsh’s testimony given that his
explanations regarding the Whitt promotidrave shifted, the promotion had procedural
irregularities, and Marsh has astury of retaliatory and discrimatory statements and behavior.

B. Sergeant Promotion

Plaintiff and Defendant muster the same leyguments with regards to the contested
sergeant promotions: Defendant argues that #w&r@o similarly situated comparators, whereas
Plaintiff argues that he was at least as well qualified as those who got the promotion. Next,
Defendant argues that Marsh’s fieved reason for selecting the atihwo candidates is legitimate,
whereas Plaintiff countethat it was pretextual.

As above, Plaintiff has put forward evidericem which a reasonable jury could conclude

that he was similarly situated to the other aapits—namely that they were at the same level

18 A plaintiff need not bring direct evidea of animus to establish pretext. Seey, Appelbaum v.
Milwaukee Metropolitan Sewerage Djs240 F.3d 573, 579-81 (7th Cir. 2003). Thus, though the evidence
of retaliatory and racial animus is stronger, Pldirtds sufficiently demonstrated pretext such that his
ADEA claim may also proceed.
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within the Hines facility and evaluated by thereapanel. He has also put forward evidence of
their respective qualificationshgwing he has more educatiamdeexperience at the VA, including
his time as lead officer. This is enouglctear Plaintiff’s first hurdle. Compad®hnson892 F.3d

at 895, with,e.g, Skibg 884 F.3d at 723 (finding younger hireeomparable when the only
information provided about them was theames, ages, and titles); see alkaniel 940 F.3d

at 369 (suggesting that submitting comparatorsh@gmin addition to comparable “work history
[and] performance reviews” would be enough siarvive summary judgment). Defendant’s
justification for Plaintiff’'s non-selection wakat Gowdy and Backman scored higher on their
respective interviews, which is endutp get to the pretext inquir$scruggs 587 F.3d at 838.

Turning to pretext, the facts of the sergeant promotion are quite dissimilar from those of
the Whitt promotion. There was a single job posfiogn which seven applicants were selected
and interviewed. There is no indication that anthefthree interviewers had retaliatory animus or
even knew of Plaintiff’'s history dEEO activity. Likewise, none dhe panelists have a history of
making racially-charged commerdbout hiring and staffing. He, Defendant has provided the
raw scores from the interviews, which shownwheach of the three panelists rated the seven
candidates, along each dippnt’s total score. Malstestified that he setted the two people with
the highest aggregate scoresd the score sheets confirmattBackman and Gowdy scored
highest. No one has changed their story ndigg the sergeant promotion. Unlike the Whitt
promotion, then, Marsh did not swap out multiple certificates of applicants; deviate from the panel
process; make an undocumented decision; or provide conflicting information. To the contrary, he
followed the panelists’ scores. Thus, there igvidence from which a reasonable factfinder could

conclude that Defendant’s promari of the candidates with the kastinterview scores was a lie.
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Plaintiff argues that the scores are pretextomat,it is hard to make out the thread of his
argument. As the Court understands it, Plairgifjues that Defendant toggled back and forth
between following the policy and not—when thelicy yielded candidateto his liking, Marsh
went along with the panel, but when it did nbg freelanced. While it is true that personnel
decisions that deviate from the naal procedures may give ritethe inference of pretex@aines
863 F.3d at 664, Plaintiff has not dtany authority suggesting that any one deviation from normal
procedures taints every promotion the decisiokanaas ever made, even those that were done
by the book. To the contrary, a separate promagtioness—"with differentacts, individuals, and
job announcements at issue—cannot serve asdrestdence here thathen the VA correctly
followed its policy in this caset did so pretextually.Rowe 2019 WL 2060951, at *11.

Plaintiff's other arguments arunconvincing. First, he argu¢hat he was obviously the
better candidate—so much so that a reasenéditfinder could infe pretext from his non-
selection. Plaintiff's application reveals that he had the following expeseand qualifications:
(1) more than 12 years of experience at the VAafRassociate’s degreedriminal justice (with
a GPA of 3.27); (3) fifteen law enforcement cectiies and trainings; (4) up to two years of other
law enforcement experience; (5) over twenty yeadexperience in the insance industry; and (6)
one “excellent” performance reaw. [67-1 at 191-216]. Gowdy h#uk following experiences and
gualifications: (1) more tharofir years of experience at thé\; (2) a high school equivalency
certificate; (3) 19 law enforcement and military miags; (4) 14 years of prior police and security
experience; (5) 18 years of military experienceaasArmy electronics maintenance supervisor;
and (6) nine military honors. [67-1 at 376—411rjdBackman had the following experiences and
qualifications: (1) more than six years of expecat the VA, (2) a high school diploma; (3) six

law enforcement trainings and certificates; (4) over three years as a shift supervisor for a private
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security firm; (5) four years of military service@a$/larine correctional specialist; (6) five military
awards; and (7) one “exceptiondlperformance review. [67-1 at 356—72].

Plaintiff points primarily to ks longer tenure at the VA and higving an associate’s degree
as qualifications that make him superior to theotpplicants. But tenure in one’s position is only
tenuously connected to quadiitions for promotion. SeRiley, 829 F.3d at 894 (granting summary
judgment to employer where plaintiff's pretext amggnt was that “she has many years of teaching
experience, has an administrator’s license, @arformed well in the @, as evidenced by her
Teacher of the Year award; vestheless, [the employer] hdtegwo people with less teaching
experience.”) Here, Plaintiff's tenure at the VA does not make bieafly better qualifiedor the
position than” Gowdy or Backmamd. Moreover, viewing each candidate’s law enforcement
experience as a whole, thdl/spent roughly the same amouidttime in law enforcement.

And an associate’s degree does not sorlglegualify Plaintiff for this position over
Backman and Gowdy, especially considgrtheir other competing qualificatioffsFor example,
Plaintiff ignores that both Gowdy and Backmiaave military service, for which both received
multiple awards.ifl. at 357, 376, 378]. Backman also hacthyears of supervisory experience,

[id. at 357], and Gowdy had completed 19 trainingk.dt 376]. Simply put, both Backman and

19 The performance review in question was discretionaplgraded by Marsh from “fully satisfactory” to
“excellent.” Though such discretionargasions must be viewed skeptically, $éenderson 720 Fed.

Appx. at 782, it appears as though Marsh had miscalculated the original ranking. See [67-1 at 364—65.]
Even if Backman’s original rankingequired a mere “fully satisfamty” performance review, however, it

is undisputed that the review ranked Backman as “exarggdtion most, if not all, of his “critical” tasks.

[Id.] Thus, his performance record is similar to Plaintiff's. Seedt 201-02, 213-14].

20 Moreover, Plaintiff's argument that his haviap associate’s degree makes him a clearly superior
candidate would vitiate his argument about Whititisng. Indeed, Whitt had two master’s degrees upon
being promoted to lieutenant, whereas Plaintiff ditdewen have a bachelor's degree. Compare [67-1 at
194] with [id. at 222].
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Gowdy have other qualificatiorsich that Plaintiff is notclearly better qualifietithan then??

Riley, 829 F.3d at 894. And, as explained above,itiberview panel preferred both Gowdy and
Backman to Plaintiff—an additiohdegree does not render this fésiterly meaningless. That

is, even if Plaintiff were better qualified, it waot by such leaps and bounds that a reasonable
fact-finder could infer that Mardied. SeeWidmar, 772 F.3d at 464.

Next, Plaintiff argues that the Court should gote too much credence to the interview
scores—especially in light & deposition from Michael Unthank, who once had served as an
interview panelist. [72 at 19-20, ¥ 30.] Unthank stated that, at least in another case, the
interviewers were not given each applicant's makg, and instead asked a series of pre-fab
interview questions. See [72 at 19-20, 1 30-31.] Bvéme Court adopt$laintiff's preferred
interpretation of this statement—that Masststandard operating procedure was to punt these
personnel questions to a panel that did not hawbeafiacts—that is stithot enough to show that
Marsh’s selection in this case was pretextadlhat is, even if Plaintiff is correct that it would
have been silly for Marsh to rely on underinformed evaluations, there is nothing in the record

suggesting that Marslied.?® Rather, Marsh’s focus on the interview scores is, at worst, a poor

21 plaintiff further argues that his record of trainings is superior to Backman’s. Maybe so, but it is not so
slanted such that no reasonable person could thinkhéa&tvo applicants’ qualifications, taken as a whole,
were roughly comparable.

22 And, even viewing the evidence in the light most fabte to Plaintiff, there is undisputed evidence that
the sergeant interviews at issue here were substairtithat “a job description was present” during the
interview, and at least two of the interviewers contemplated Plaintiff's “skills, qualifications, and abilities”
in their scoring. See [58-18 at 6]; [58-20 at 7].

% ndeed, the record demonstrates that the Hines lgRrteent accords the interview scores at least some
weight in that HR does not refer low-scoring canaidab Marsh for selection. In the sergeant promotion,
seven candidates were interviewed, but only framdidates scored well enough to be passed along to
Marsh. [58-14]; [58-15]; [58-16.] Based on a similar réganother court determinddiat “[i]t is generally
Chief Marsh’s practice to hire the highest scoring applic@drja, 2018 WL 6725565, at *1.
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decision that cannot be second guessed through litigatiokVi@ew®ar, 772 F.3d at 464€ulumani
224 F.3d at 684.

This case is thus quitifferent than botiHendersorand Whitt’'s promotion to lieutenant.
In both of those cases, the respective recaoetmonstrated serious deviations from normal
procedures followed by shifting explanationstashow and why Marsh landed on his ultimate
selection. Here, however, it is undisputed that Maeférred the applicante an interview panel,
and that Marsh selected the highest scoring egqts from a valid certificate. Likewise, Plaintiff
has not put forward any evidence that the patglave animus toward racial minorities, older
employees, or EEO complainants, or any otheceiof circumstantial éence from which a
reasonable factfinder could conclude that WA lied about why Gowdy or Backman were
promoted.

Finally, this claim fails the gestalt test outlineddntiz—simply put, there is not enough
evidence here that a reasonablyg gould find that Plaitiff was not promoted because of an illicit
reason. “For a reasonable factfinderfind in [Plaintiff's] favor, the evidencevould have to
establish either a causal connentbetween [Plaintiff's activity ostatus] and the adverse action
he suffered or else support an infereateetaliatory [or discriminatory] motive McDaniel 940
F.3d at 371 (quotingewis 909 F.3d at 871). Although Marshetdecisionmaker, had a history
of questionable statements and potentially rdisoatory behavior, the sergeant promotion
followed normal procedures, and the scores ptaéllaintiff third werenot made by Marsh. To
the contrary, the scores were given by peopie have no documented history of animus and did
not know of Plaintiff's history of protected adtiy. That is, there is nevidence of a causal
connection between Plaintiff's race, age, or @cted activity and his non-selection. Likewise,

there is no evidence that coudipport the inference that Plafhtwas not promoted due to
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retaliatory or discriminatory nitwe. Accordingly, Plaintiff mayiot proceed with Counts | and Il
insofar as they pertain tos non-selection for sergeant.
V. Conclusion

For the foregoing reasons, Defendant’'s mofmmsummary judgment [55] is granted in
part and denied in part; Defendaninotion to amend its Rule 56 statement [59] is granted; and
Plaintiff's motion to file a sur-n@ly [73] is granted. The case is set for further status on February

11, 2020 at 9:00 a.m.

Dated:January23,2020 W

RobertM. Dow, Jr.
UnitedStatesDistrict Judge
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