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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KEVIN WHEELER, on behalbf himself and a )
putative class of othemmilarly situated, )
) No. 15 C 11152

Plaintiff )

V. ) Hon. Virginia M. Kendall
)
MIDLAND FUNDING LLC, MIDLAND )
CREDIT MANAGEMENT, INC., and )
ENCORE CAPITAL GROUP, INC., )
)
)

Defendants

MEMORANDUM OPINION AND ORDER

Plaintiff Kevin Wheeler (“Wheeler”) seek® certify a class under the Fair Debt
Collection Practices ACT (“FDCPA”). (DkNo. 62.) The Defendants, Midland Funding LLC,
Midland Credit Management, Inc. (“MCNI” and Encore Capital Group, Inc., oppose
certification as improper arguing Wheeler lacksnsing to assert hiIEDCPA claims and has
failed to meet the requirements of Federal Rafl€ivil Procedure 23 (“Rule 23”). (Dkt. No.
71.) Because Wheeler has standing to suesatisfies the requirements of Rule 23, the Court
grants his Renewed Motion for Class Certifiica with a modified class definition. [62.]

BACKGROUND

Sometime in 2015, Wheeler noticed that MCMsvpailling his credit neort. (Dkt. No. 1,
at 1 33.) Wheeler called and MCsfated it was attempting to It an allegd credit card
balance and offered Wheel a 40% discount to ®ke that debt. I¢. Y 33-35, 38.))
Subsequently, on October 4, 2015, &Fler noticed that MCM had putlénis credit report again.
(Id. T 40.) So Wheeler again caoted MCM and a representatigeected him with an account
number to obtain information abobis debt from MCM’s website. Id.) MCM'’s website

indicated: (1) that Wheeler’s last paymenttba debt was on September 18, 2009; (2) that the
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original creditor had given up on being repaisl of April 30, 2010; (3) a settlement offer
whereby plaintiff would save 40%; and (4) matithat MCM was not obligated to renew its
settlement offer. 14. 11 44-45; Ex. B). The website dmbt indicate that the statute of
limitations on Wheeler’'s debt had expiredd. (f 48.)

Because lllinois’ statute of limitations dms credit card debt had expired, Wheeler
asserts that his debt could &t forcibly collected and th&tefendants violated the FDCPA and
related rules because they failedritorm him of that fact. I¢l. {1 46, 58-61.) He also alleged
that the Defendants regularly attpt to collect debts from otha@lebtors where the statute of
limitations on the debt has expiredd.(148.) As a result, Wheeler's now seeks to certify and
represent a class of individualho received similar treatment allegedly in violation of the
FDCPA.

LEGAL STANDARD

A party seeking to maintain a class actionst affirmatively demonstrate compliance
with Rule 23 through evidentiary proofComcast Corp. v. Behren&69 U.S. 27, 33 (2013);
Szabo v. Bridgeport Mach249 F.3d 672, 675 (7th Cir. 2001ppecifically, a plaintiff must
satisfy all requirements of Fed. Riv. P. 23(a) and fall within deast one of the categories
identified in Rule 23(b).Arreola v. Godinez546 F.3d 788, 794 (7th Ci2008). This requires
the court’s rigorous analysis of compliance witk Rule 23 elements in order to ensure that a
plaintiff's case is not a “weakandidate for class treatmentThorogood v. Sears, Roebuck &
Co,, 547 F.3d 742, 746-47 (7th Cir. 2008)al-Mart Stores v. Duke$64 U.S. 338, 350 (2011).
Recognizing the broad discretion to determine whetlaess certification iappropriate, a district
court’s ruling will only be overturned for abuse of discretioArreola, 546 F.3d at 794,

Harriston v. Chi. Tribune C9992 F.2d 697, 703 (7th Cir. 1993).



DISCUSSION

Wheeler seeks to certify the following class:

(a) all individuals with lllinois addsses (b) who accessed the MCM web site (c)
and were offered a settlement or discof@hton a credit card debt on which the

last payment had been made more tinagryears prior to the accessing (e) where

the date of access was on or after a dateyeae prior to the filing of this action
and on or before a date 21 dayter the filing of this action.

(Dkt. No. 62, at 1.)

The Defendants lodge the following objectidosclass certificatin: (1) Wheeler lacks
standing because he suffered no actual harm, {kt71, at 7-9); (2) Wheeler fails to establish
the commonality and predominance elements of Rulel@3a( 9-14); (3) Wheeler’s claims do
not meet the typicalittand adequacy elements under Rule &8, 4t 14-15); and (4) the class
claims are not superior to apgtential indivdual claims, Id. at 15).

. Standing

The Defendants return to the issue of stagdan issue resolved by the Court in its denial
of the Motion to Dismiss, arguing that the Bt#f cannot show injury in fact because he
suffered no actual harm as a result of the atidg@CPA violation. See (Dkt. Nos. 60; 71, at 7-
9). Because it is a threshold inquiry, standmgy be examined at “successive stages of
litigation.” Diedrich v. Ocwen Loan Serv'in@39 F.3d 583, 588 (7th Ci2016). A plaintiff
seeking to certify a class under|®23 must show that he hatanding and that his proposed
class is ascertainable Spokeo v. Robinsl36 S. Ct. 1540, 1547 n.6 (201&@amie S. v.
Milwaukee Pub. Sch668 F.3d 481, 493 (7th Cir. 2012). Itis an “antecedent legal issue” a court
must resolve before proceeding to evaluate the Rule 23 fad®asgon v. County of Kan&08
F.3d 673, 676 (7th Cir. 2002).

As a starting point, the Court’s opiniafenying the Motion to Dismiss for lack of

standing remains correct and tleasoning sound for the reasoner#in. In its renewed attack



on standing the Dendants cite taGroshek v. Time Warner Cabénd a case from the Sixth
Circuit for the propositions that Congress doesd®dine the boundaries of Article Il standing,
and further that standing does motist where a Plaintiff fails tshow “any appreciable risk of
harm” beyond a “bare procedural violation” thie statute. 865 F.3d 884, 887 (7th Cir. 2017);
see also Lyshe v. Lev§54 F.3d 855, 857-62 (6th Cir. 201 Mlowever these cases differ from
the current matter in meaningful ways.

First,in Groshekthe alleged violatio was the defendant’s failute disclose its intent to
pull the plaintiff's credit report for a job applicati in violation of the Fair Credit Reporting Act
("“FCRA”). 865 F.3d at 886. Groshek sued as axlapresentative butalSeventh Circuit held
that he lacked standing because of his faikaredentify any actual len arising out of the
statutory violation.ld. at 887-88. In reaching this result, the Court looked to the Congressional
intent of the FCRA and found that Grosheklegéd harm did not match up with the underlying
purpose of imposing credit repomgiprotections in the FCRAId. To the contrary, the violation
that Wheeler asserts here is precisellateel to the underlyingpurpose of the FDCPA—
protecting consumers from deceptive or misleadiagements in connection with the collection
of a debt—and he further identifies actual hammthat he was misled and confused by the
Defendants’ website. Althoughdie were no monetary damageVheeler still suffered an
intangible injury that corresponds to thestbry and congressionahtent underscoring the
FDCPA protectionsSee Spoked 36 S. Ct. at 1549.

Second,n Lyshethe Sixth Circuit addressed th&siuie of standing in an FDCPA claim
holding that the plaintiff lacked standing becauselidenot show a concretearm related to the
underlying interests Congress meant to ptoiacenacting a statet 854 F.3d 855, 860.

However Lyshe’s alleged FDCPA claim was lwhes “a violation of site law procedure not



required under the FDCPA,” anthe Sixth Circuit held thathis type of harm was not
contemplated [for the purpose of standing under the FDCPApmkeo Id. at 859. Although
not binding, as noted abowheeler alleges an FDCPA vation based on the Defendants’
misleading or deceptive exclusion of importanbtdeollection information on its user website, a
practice that goes directly toghntent of the FDCPA, and which caused intangible harm to
Wheeler. Thus, théyshedecision does not support any newsibafor this Court to reverse
course from its denial of the Motion to Dismiss for lack of standing.
II.  ClassCertification

A. Rule 23(a)

A plaintiff who seeks to repsent a group of siharly situated personmust first show
numerosity, commonality, typicality and egbacy. Fed. R. Civ. P. 23(a)(1)-(Briddy v.
Health Care Svc. Corp870 F.3d 657, 660 (7th Cir. 2017).

1. Numerosity

A class must be “so numerous that joindealbmembers is impracticable.” Fed. R. Civ.
P. 23(a)(1). This standard is typically séiid when a class exceeds forty members, although
there is no precise numbeMulvania v. Sheriff of Rock Island Coun860 F.3d 849, 859-60
(7th Cir. 2017);see alsoSwanson v. Amer. Cons. Ind415 F.2d 1326, 1333 (7th Cir. 1969).
Wheeler alleges that approximately 565 indialdumeet the proposed definition, with damages
totaling approximately $123,468 from web portaders who made a payment through the
Defendants’ web portal during the class periodan account which was beyond the statute of
limitations. (Dkt. No. 63, at 6-7.) The Defendamto not challenge numerosity at this time,

(Dkt. No. 71, at 9 n.8), and so Rw23(a)(1) is satisfied.



2. Commonality

The second class prerequisite calls for “¢joes of law or fact common to the class.”
Fed. R. Civ. P. 23(a)(2)This does not require idendéicclaims by every membesee Spano v.
The Boeing C0.633 F.3d 574, 585 (7th Cir. 2011), but simply that the plaintiff raise at least one
guestion such “that determinationitd truth or falsity will resolvean issue that is central to the
validity of each one of the claims in one strok®ukes 564 U.S. at 350. “A common nucleus
of operative fact is usually enough to satisfy the commonaldyirement of Rule 23(a)(2).”
Rosario v. Livaditis 963 F.2d 1013, 1018 (7th Cir. 1992). nmatters similar to this case,
commonality is met where the defendants hawgaged in standardized conduct towards
members of the proposed clasiee Keele v. Wex|et49 F.3d 589, 594 (74@ir. 1996) (finding
commonality exists in FDCPA a@im where defendants mailed allegedly illegal form letters or
documents to all class members).

By this standard, Wheelastablishes commonality because, at a bare minimum, the
Defendants engaged in the same conduct wignyepotential class member—they offered class
members a settlement or discount from its dehagement web portal and excluded pertinent
information regarding the time-badstatus of the debt that wamsleading or caused confusion.
The factual and legal issues common to ea@mber of the class and Wheeler are easily
discernible: whether the Defentta withheld relevant information about time-barred debts to
consumers who accessed their website, and hehahe Defendants’ practice violated the
FDCPA. The determination of thutor falsity of this issue isertainly central to Wheeler and

each class members’ claim. As such Rule 23(a)(2) is satisfied.



3. Typicality

Next, the class representative’s claims nhesttypical of the rest of the potential class
members. Fed. R. Civ. P. 23(a)(J)ypicality is satisfied if thg@laintiff’'s claim “arises from the
same event or practice or course of conductghas rise to the claims of other class members
and ... [the class representative’s] clagns based on the same legal theofgdsariq 963 F.2d
at 1018. The inquiry focuses on “whether thenad representatives’ claims have the same
essential characteristics as thairtls of the class at large©Qshana v. Coca-Cola Co472 F.3d
506, 514 (7th Cir. 2006). The Defendants argju@ Wheeler cannot meet the typicality
requirements because of differences with oth&ss members regarding knowledge that the debt
was time-barred, the intention (or lack thereof)riake any paymentsnd a lack of injuries
related to accessing the websi{®kt. No. 71, at 14.)

However Wheeler meets both elements @& tiapicality requirement. As the class
definition states, the event or practice or seunf conduct has nothing to do with knowledge or
intent of a time-barred debt or intent to make a payment. Rather, the class conduct is the act of
accessing the Defendants’ website while in possessi@credit card debt on which the last
payment had been made more than five ypam to accessing the website, and having been
offered a settlement or discount by the Deferslar{Dkt. No. 62, at 1.) The underlying legal
theory is also the same—alleged violatiafithe FDCPA pursuant to § 1692e and 8§ 1692f for
misleading or false representations. Furthermtiee Jack of injury argument is a regurgitation
of the standing issue, which has been adddesse&ce now. As such, Wheeler satisfies the

typicality requirement unaeRule 23(a)(3).



4. Adequacy

The final Rule 23(a) requirement requires pentiff “fairly and adequately protect the
interest of the class.” Fed. Riv. P. 23(a)(4). A plaintiff musshow three elements to prove
adequacy: (1) the representative’s interest cannobbtary to those of the rest of the clesese
Amchem Prods. v. Windsd21 U.S. 591, 625-29 (1997); (2) thass representative must be
sufficiently interested in the case outcomee Sec'y of Labor v. FitzsimmoB885 F.2d 682, 697
(7th Cir. 1986); and (3) class counsel mustdomlified, experienced, and generally able to
conduct the cassge Susman v. Lincoln Am. Cof61 F.2d 86, 90 (7th Cir. 1977).

There is certainly no evidence that Wheelenterests conflict with those of the class
members, and the Defendants do pratvide any suggesting as mucBee Rosari0963 F.2d at
1018 (a representative should haveantagonistic or conflicting claimsith those ofthe class).
Further, the Defendants raise no objection toe@ér's counsel, and the affidavit of class
counsel makes clear that he is qualified, exgpeed, and generally able to conduct the c&se
(Dkt. No. 62-3). However, the Defendants ardhat Wheeler has no actual damages whereas
some class members actually made paymersisdoan their visiting the MCM web portal and so
he lacks a similar incentive inpeesenting the clasgDkt. No. 71, at 14.)As support they cite
to non-circuit cases finding a ctasepresentative is inadequat¥et both cited cases vary
greatly from the current representatin that the plaintiffs eithatid not have factual similarities
to the prospective class threy lacked standing.

Here, the class members and Wheeler all lsvilar claims that do not conflict with
each other—an alleged FDCPAolation resulting from similar or identical conduct of the

Defendants—and Wheeler has standifi@.the extent that Wheeladmits he suffered no actual

! See Mansfield v. Midland Funding, L1 2011 WL 1212939 (S.D. Cal. 2011) (finding the class representative
inadequate because claim was not timadahlike the rest of the class membektijjes v. Windall334 F.3d 1253
(11th Cir. 2003) (finding inadequacy based on lack of standing).



damages by accessing the MCM web portal where pibtential class members sustained actual
money damages, this does not preclude himamasadequate representative because Rule
23(c)(2)(B) permits those money damages classnbers clear notice of opting out of the
prospective classSee Hughes v. Kore of Indiana Enterprise, ,IT@1 F.3d 672, 676-77 (7th
Cir. 2013);see, e.g., Pierre v. Midland Credit Management,, 12817 WL 1427070, at *8 (N.D.
. 2017) (rejecting the theory of stamdj, typicality and adequacy based on a class
representative who did not suffer actual damagesrpared to class members who did). Thus,
while some members may have a basis for greterages, at a bare minimum they still have
the same interests as Wheeler and so his meman would be adequate. Accordingly, Rule
23(a)(4) is also satisfied.

B. Rule 23(b)(3)

Turning next to Rule 23(b)(3) upon which Béler relies, a plaiifif must demonstrate
that “questions of law anfact common to class membegpsedominateover any questions
affecting only individual membersind also that a cda action is the superi method for “fairly
and efficiently adjudicating the controversyed. R. Civ. P. 23(b)(3) (emphasis add&lkes
564 U.S. at 362.

1. Predominance

Although similar to Rule 23(a)(2), predoraimce is more stringérthan commonality.
Amchem521 U.S. at 623-24. The plaintiff's burderttad class stage is not to prove the element
or elements of a statutory vidlah; rather it is to demonstrate that elements of a statutory
violation are capable of proof at trial through @nde that is common to the class rather than
individual to its membersSee Messner v. Northshddmiversity Health Systen669 F.3d 802,

818 (7th Cir. 2012).



Wheeler argues that the predominant issuencon to the class isaheach putative class
member accessed the Defendants website andffered a settlement or a discount on time-
barred debts without disclosureatithe accounts were in facing-barred. (Dkt. No. 62, at 3.)
Although seemingly simple in terms, submissiorewidence at trial that this occurred for each
putative class member would satisfy a primagnetnt capable of prawy the existence of an
FDCPA violation because the underlying injuffeged is the class members were misled or
confused by the Defendants standard policyardact, and the failure to inform the putative
members that a debt was time-barred could nisleading. In other words, it is the
communication (or lack thereof) that holds thiéegations of Wheeleand the putative class
members togetherSee Dukes564 U.S. at 350. Submission of class-wide evidence that the
Defendants offered class members a settleneent discount, as a custom or policy, in
circumstances where the class members debts twmeeebarred is analogous to similar cases in
this District whereby the predominant issueswahether debt collection letters sent by the
defendants violatedhe FDCPA. See, e.g., Pierte2017 WL 1427070, at *9-10 (finding
defendants standard course of conduct tosvagach class member predominates over other
common questions such as damagktggee v. Portfolio Recovery Assca015 WL535859, at
*3-4 (N.D. lll. 2015) (finding thassue of defendants policy of sending allegedly misleading debt
collection letters predominate over commgunoestion of whether the class members felt
deceived)Quiroz v. Revenue Prod. Mgm252 F.R.D. 438, 444 (N.D. Ill. 2008) (similaDay
v. Check Brokerage Corp240 F.R.D. 414, 419 (N.D. lll. 2007jinding that common question
of whether debt collection |etts sent violated the FDCPAgatominated other issues).

The Defendants argue that Wheeler'ssdaminant issues are too overbroad and

simplistic and that individual tensive fact-inquiriesunderlie the putative class members’

10



claims. (Dkt. No. 71, at 10.) Particularly, thasgue that individual atysis of whether each
class members’ claim was time-barred based er#finition provided byVheeler (“on a credit
card debt on which the last payment had beedenmaore than five years prior to the accessing
[the website]”) is incorrect. 1d.)

Although relevant to the undgihg existence of an FDCPxiolation for providing (or
not providing) information in a misleading deceptive manner, the thedology of exactly how
and when the statute of limitations begins to for a particular classyember does not destroy
predominance. By the Defendants’ logic, vagymethods of determining whether a credit card
debt is time-barred requires indival review of exactly when the five-year statute of limitations
began to run, which overridgdee common issues put forthy Wheeler, thereby suggesting
individual claims as more eferable than a class actibn.However, when considering the
various methods the Defendants use to calcuMdten any applicable statute of limitations
begins to run, it follows that Wheeler’s defioiti is the second most liberal construction and so
the putative class members would qualify as bemglit card debt owners whose debt is time-
barred against the filing of a collection laws@gardless of how the Defendants established the
statute of limitations. For this reasongtibefendants argument suggesting the need for
individual lawsuits fails, and Whea satisfies the predominance prong of Rule 23(b)(3).

2. Superiority

The Defendants argue that a class actiorissuperior “for manyf the reasons already

enumerated.” (Dkt. No. 71, at 15.) However thesasons have been largely rebutted, and as a

matter of judicial economy, Wheeler meets thpesiority prong of Rule23(b)(3). “It would

2 The Defendant explains that they utilize up to fiveed#ht methods to determine when the time-barred statute of
limitations begins to run, which are summarily described as the following: (1) jrowisthe date of delinquency

by the original debtor; (2) provision of a calculation based on charge-off dates lrigthal @reditor; (3) use of the
charge-off date minus 210 days; (4) the date on which the last payment was made; or (5) the datentiveaaccou
opened with the original creditor. (Dkt. No. 76, at 5-6).
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drive a stake through the heart of the class actewice, in cases in which damages were sought
... to require that every member thie class have identical damage®&utler, 727 F.3d at 801.
Similarly, to require each of the 565 putatiglass members to conduct individual lawsuits
would run against the judiciadconomies of time, effort,xpense, and would not promote
uniformity of a final decision.See Suchanek v. Sturm Foodé4, F.3d 750, 759 (7th Cir. 2014).
Thus, Wheeler satisfies the sujpeity prong of Rule 23(b)(3).
C. Obijectively Identifiable Class

Finally, the Court must determine whether gineposed class is sufficiently identifiable.
Oshana 472 F.3d at 513. In other words, the claasst be based on objective criteria that
identify a particular group harmed during a parteulme frame, in a particular location, and in
a particular way. Mullins v. Direct Digital 795 F.3d 654, 660 (7th Cir. 2015). Taking into
consideration one minor time-based objectionth® Defendants, Wheeler’s class definition is
ascertainable. The Defendants allege thal tbhegan including thetatute of limitations
disclosure on the web site on December 7, 2088e(Dkt. No. 71, at 13; Ex. 14.) Thus, any
party included as a class member after thae tivould not fall within the same common class
because they received disclosure of their tmaged debt and could not allege any form of
misleading or deceptive communication. In all ottegyards, Wheeler’'s class definition is based
on objective criteria: the identified group are those that accessed thewéBsite whose last
payment on debt was over five years old; tihee-frame is includes persons who accessed the
website on or after a date one year prior to December 11, 2014 and up to December 6, 2015; the
particular location is any person who is dimdlis resident who access¢he MCM website; and

the particular way is similarly access to the website.
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Accordingly, Wheeler satisfies all ofdhstandards enunciated under Rule 23 and the
class definition will be defined, withninor adjustments by the Court, as:

(a) all individuals with lllinois addsses (b) who accessed the MCM web site (c)
and were offered a settlement or discof@hton a credit card debt on which the
last payment had been made more tinagryears prior to the accessing (e) where
the date of access was on or after a dateyeae prior to the filing of this action
and on or before December 6, 2015.

CONCLUSION

For the reasons mentioned Wheeler's ReneWetion for Class Certification is granted.

[60.]

Virginia M. Kenda
ftedStateDistrict Judge

o

Date: April 24, 2018

13



