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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOSE PIZANO,

Plaintiff,
Case No. 15-cv-11190
2
Judge Robert M. Dow, Jr.
BIG TOP PARTY RENTALS, LLC d/b/a
BIG TOP TENT & PARTY RENTALS,
LLC, and MARLENE LEONARD

N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff's motion [56] fan order to authorize notice to similarly
situated persons pursuant to 29 U.S.C. § 216@)r the reasons set forth below, the motion [56]
is granted in part and denied in part. Defenslan® ordered to submit the names and addresses of
all employees who between December 11, 2012 agskpt have been subjected to Defendants’
policy of classifying any or allours worked in excess of 40 hours as “ride time.” Defendants are
ordered to provide this information to Plaintiff June 11, 2018. This case is set for further status
hearing on June 21, 2018 at 9 a.m.
l. Background

Defendant Big Top & Party Rentals, LLC,dhits owner, Defendant Marlene Leonard,
“provide[] tents, tables, chairBghting, staging, dance floors, anther equipment to clients for
events such as weddings and festivals” in Illsndisconsin, and Indiana. [42, at 2; 47, at 2.].
Plaintiff Jose Pizano was one D&fendants’ regular seasommhployees, working from May to
October each year from 2012 through 2015. [47, at &ckording to Plaintiff, he and other

employees would “go to Defendants’ worksite each day, load Defendants’ trucks with the
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necessary tents, and other supplies for the day, arel teathe clients’ sites to install the tents as
well as any other requested equipment.” [42, at 2.]

Plaintiff alleges that he regularly workedercess of forty hours a week, but was not paid
overtime compensation for all of this timel, {1 10-11.] Specifically, he was not compensated
for work that includes “time loading trucksthe beginning of the daynloading trucks and the
end of the day, and traveling from job to job arstalling tents.” [42, at 2.] He alleges that he
and other workers would “punch in each day betmeginning to load Defendant’s trucks and
punched out at the end of each day afteoaniihg the truck and cleaning off toolsId. at 2-3.

Defendants dispute these factsqaobviously, any liabty). They argue that Defendants
had three crews, two of which travel to varioitessin lllinois, Wisconsi, and Indiana, while the
third remains at Defendants’ warehouse. [43,Jat According to Defenants, the third crew has
exclusive responsibility for loaag and unloading the trucksld. The other two crews are given
a “ride” to the first morning job site in a fully loaded company truck, and they start their work day
only upon arrival at the job siteld. During their truck ride, “@host all of the crew” make
personal phone calls, sleep, or snadd. at 4. “The employees perform no work whatsoever
prior to and after their ‘ride’ to arfdom the first and last job site.ld. Nevertheless, Defendants
pay these workers at their regular rate for this “ride timid” at 1, 3

On April 12, 2017, the Court ruled that , as a pratf law, ride time could be compensable
under the Fair Labor Standards Act, 29 U.S.20Bet seq., as amended (“FLSA”), and the lllinois
Minimum Wage Law, 820 ILSC 105/1, et seq. (\WL"). [50.] On October 22, 2017, Plaintiff
filed a motion [56] to authorize noe to similarly persongursuant to 29 U.S.C. § 216(b), which is

currently pending before the Court.



. Legal Standard

Pursuant to the FLSA, “employeare entitled to overtime payd., one and one-half times
the regular rate) for any hours worked in excess of forty hours per week, unless they come within
one of the various exemptiosst forth in the Act.” Schaefer-LaRose v. Eli Lilly & C®%79 F.3d
560, 572 (7th Cir. 2012) itong 29 U.S.C. 88 207, 213). Sem 216(b) of the FLSA “gives
employees the right to bring their FLSA chad through a ‘collective action’ on behalf of
themselves and other ‘similarly situated’ employeeglvarez v. City of Chi.605 F.3d 445, 448
(7th Cir. 2010) (citing 29 &.C. § 216(b) (2006)); s&xhaefer v. Walker Bros. Enterpris829
F.3d 551, 553 (7th Cir. 2016) (“8siunder the Fair Labor StandarAct cannot proceed as class
actions. Instead they are opt-in representative act)on®istrict courtshave broad discretion in
managing collective actions under the FLSAlvarez 605 F.3d at 449.

“The conditional approval process is a medsienused by district courts to establish
whether potential plaintiffs in the FLSA collectiveiaa should be sent a notice of their eligibility
to participate and given the opportunity opt in to thecollective action.” Ervin v. OS Rest.
Servs., InG.632 F.3d 971, 974 (7th Cir. 2011). “Neitl@ongress nor the Seventh Circuit has
specified the procedure courts should usel@éocide FLSA certificatio and notice issues, but
collective FLSA actions in this district gerally proceed under a two-step proces&rosscup v.
KPW Mgmt., InG.2017 WL 2461538, at *1 (N.D. Ill. Jung 2017) (citations and quotations
omitted).

This case is at step one, tbenditional certificabn stage. “The purpose of conditional
certification is to determine the size and camtof the group of employees who may become
collective members and whether these potential members are ‘similarly situalidks v. Koch

Meat Co, 265 F. Supp. 3d 841, 848 (N.D. B017) (citing 7B Charles A. Wright et al., Federal



Prac. & Proc. 8§ 1807); see alsomez v. PNC Bank, Nat'| Asso806 F.R.D. 156, 173 (N.D. IIl.
2014);Ervin, 632 F.3d at 974 (“Theonditional approval process ig [ised by district courts to
establish whether potential plaifigi* * * should be sent a notice déiieir eligibility to participate
and given the opportunity to optta the colletive action.”).

“At this first stage, the plaintiffs have tlherden of showing thatther potential claimants
are similarly situated by making a ‘modest factual showing sufficient todgtnate that they and
potential plaintiffs together were victims of a common policy or plan ti@dated the law.”
Nicks 265 F. Supp. 3d at 849 (citations omitted). “Gewse a ‘lenient interpretation’ of the
term ‘similarly situated’ in deciding wdther plaintiffs meet this burden.Grosscup 2017 WL
2461538, at *1 (quotin§almans v. Byron Udell & Assocs., 2013 WL 707992, at *2 (N.D. I
Feb. 26, 2013)). To satisfy the modest facthalrsng for issuing noticpursuant to 8 216(b), a
plaintiff “must provide some evidence in the form of affidavits, declarations, deposition testimony,
or other documents to supportettallegations that other simika situated employees were
subjected to a common politlgat violated the law.” Pieksma v. Bridgeview Bank Mortg. Co.
LLC, 2016 WL 7409909, at *1 (N.D. Ill. Dec. 22, 20X @)ternal quotations omitted). However,
conditional certification is not automatic andpmceed as a collective action, a plaintiff must
“demonstrate similarity among the situationseaich plaintiff beyond simply claiming that the
FLSA has been violated; an identifiable factuatusethat binds the plaintiffs together as victims
of a particular violation of the overtenlaws generally must be presentBriggs v. PNC Fin.
Servs. Grp., Ing.2016 WL 1043429, at *2 (N.D. Ill. Mad6, 2016) (citations omitted). If a
plaintiff is able to show that other potentiplaintiffs are similarly situated, courts may

conditionally certify the case as dleative action and allow the plaiff to send notice of the case



to similarly situated employees whaay then opt in as plaintiffs Grosscup 2017 WL 2461538,
at *1; Salmans2013 WL 707992, at *2.

At this initial stage, “[tlhe court does natake merits determinations, weigh evidence,
determine credibility, or specifically considepposing evidence preded by a defendant.”
Bergman 949 F. Supp. 2d at 855-56 (citation omitted); see ladssen v. Clearchoice Mobility,
Inc., 2011 WL 3047484, at *1 (N.D. Ill. July 25, 201@)T]he court does not resolve factual
disputes or decide substantigsues going to the merits.Nehmelman v. Penn Nat’| Gaming,
Inc., 822 F.Supp.2d 745, 751 (N.D. Ill. 201¢)T]he court does notansider the merits of a
plaintiff's claims, or witness credibility”).

The second step, which is notsgue here, is more stringemiboccurs after the opt-in and
discovery process has been completéticks 265 F. Supp. 3d at 849. “Once the court has
determined which employees will be part oé ttollective action, the court must reevaluate the
conditional certification to determgnwhether there is sufficientsilarity between the named and
opt-in plaintiffs to allow the matter to proceedtt@l on a collective basis. If the court finds
insufficient similarities during # second step, it may revoke coratitl certificatioror divide the
class into subclasses.Id. (quotations and citations omitted).

1. Analysis

A. Conditional Certification

Defendants contend that thH@ourt should not allow for iy notice to be issued.
Defendants recognize that “Plaintiff need only makeasonable factudiewing that members of
the proposed collective action asémilarly situated,” but argughat the Court should deny
Plaintiff's request to issue a natidin this case because the redaigactual showing is typically

supported by discovery but discovérys not taken place in this cddee to the de minimus [sic]



value of Plaintiff's claim[.]” [61, at 7.] Thisontention is puzzling, as the Court has not limited
discovery in this case due to the claingEd minimusvalue of Plaintiff's claim. In fact, some
discovery has taken place. Defendants haveymed payroll records diicating that Defendants
categorized any time that Plaintiff worked o\8® hours, but under 100 hours, as “ride time,”
which was paid at the regulartea [65-1;65-2.] Defendantssal produced redacted payroll
records of other employees indicating that o#maployees were subject to the same method of
categorizing hours. [65-3.] Indeed, Defendantgehadicated that nine other employees were
compensated for “ride time” in a similar manneP&antiff was compensated. [61, at 5.] This
satisfies Plaintiff's burden of a making a modiesttual showing sufficient to demonstrate that
they and potential plaintiffs together weretwits of a common policy gplan that violated the
law.! Accordingly, Plaintiff is permitted to sembtice to similarly situated persons pursuant to
29 U.S.C. § 216(D).

B. Form and Content of Notice

i Time Period

Plaintiff asks that the nice be sent to all persormmployed by Defendants since
December 11, 2012. The three year-time frame idedtfiems from the statute of limitations for
claims brought under the FLSA. Specifically, IESA requires that an action “be commenced
within two years after the cause of action accrued,” unless the violation was willful, in which case
the statute of limitations is theeyears. 29 U.S.C. § 255(aHowever, an FLSA lawsuit is

“commenced”:

! Defendants also ask that the Court consider denyingtifflaimotion for an order to authorize notice to similarly
situated persons pursuant because of “the de mirfsjvalue of Plaintiff's claimthe questionable breach alleged

by the Plaintiff and the length of time that has passed since the original filing of this ackibrat 6 (citing
Dominguez v. Don Pedro Res2007 WL 271567, at *4 (N.D. lll. Jan. 25, 2007)). These considerations are not
relevant to the Court’s conditial certification analysis.Dominguez v. Don Pedro Restauratthe only case relied
upon by Defendants in making this argument—did not address the considerations raiséehtgriie 2007 WL
271567, at *4. In fact, in that case, the couthat case granted the plaintiff's § 216(b) motioldl. at 5.



on the date when the complaint is filed; except that in the case of a collective or
class action * * * it shall be considerdd be commenced in the case of any
individual claimant—(a) on the date et the complaint is filed, if he is
specifically named as a party plaintiff tihe complaint and his written consent to
become a party plaintiff is filed on sudate in the court in which the action is
brought; or (b) if such writtemonsent was not so filed drhis name did not so
appear—on the subsequent daewhich such witten consent is filed in the court

in which the action was commenced.

29 U.S.C. § 256 (emphasis added). Thus, ¢éveagh Plaintiff brought this collective action on
behalf of all others similarlyitsiated, the statute of limitation®r these potential plaintiffs
continues to run until thesindividuals opt ini(e., give their consent in writing to become parties
in this action, per 29 U.S.C. § 216(b)). $spenscheid v. DirectSat USA, LLID5 F.3d 770,
771-72 (7th Cir. 2013) (comparing requirement thaAlcollective action plaitiffs must opt in

to action with procedure of opting out of s$aactions governed by Fed. R. Civ. P. 23)).

In Plaintiff's reply, Plaintif argues for the first time that the Court should “toll the
limitations period for potential opt-ins and allow th215(b) notices to relate back to the period of
three years prior to Plaintiff's filing his lawsuit.¢. December 11, 2012)ecause Defendants’
failed to post the noticeequired by 29 C.F.R. § 516%4.In support of this argument, Plaintiff
submits an affidavit representing that throughositgmployment with Defendants, he never saw a

poster or sign on the federal minimum wage or other overtime provisions anywhere on

Defendants’ premises. [67-3, at 1 16.]

2 Plaintiff also argues thahe Court can apply equitable tolling in tliase because Defendants have engaged in
dilatory tactics. It is true that some courts have applied equitable tolling to collective action claims brought under the
FLSA when the defendant refused to provide contactrimdicion for potential collective action members. %eg,,

Harrison v. DelGuerico’s Wrecking & Salvage, In805 F.R.D. 85, 90 (E.D. Pa. 201Bjjams v. Inter-Con Sec. Sys.

242 F.R.D. 530, 543 (N.D. Ca. 2007). Plaintiff cites discpwisputes between the parties discussed in court to
argue that the Defendant here similadfused to provide contact information for potential collective action members.
While these transcripts show that Defendants delayed producing materials requested by Plaintiff, they also show that
Plaintiff was seeking discovery aimed establishing numerosity, not discovery aimed at identifying potential
collective class members. Specifically, at the May 4, 2tdating before this Court, Plaintiff's counsel stated,
“We're happy at this point—just for mg at least to the numerosity isste,accept the names tfe putative class
members, redacted[.]” [67-2, at 9iven that Plaintiff agreed to acceptlaeted documents, Plaintiff cannot now

fault Defendants for failing to produce contact informatianpfatential plaintiffs. Regardless, the Court cannot toll

the statute of limitations for parties not currently beforeSbto v. Wings ‘R US Romeoville, [i016 WL 4701444,

at *11 (N.D. Ill. Sept. 8, 2016).



The Seventh Circuit has conded that the failure to post the notice required by the Age
Discrimination in Employment Act of 1967 (“ADEAYvould provide a sufficient basis for tolling
the statute of limitations on an ADEA clainKephart v. Inst. of Gas Te¢t81 F.2d 1287, 1289
(7th Cir. 1978). The Seventh Circuit reasotieat “Congress imposed [the notice] requirement
on employers to insure that protected employemdavbe fully informed of their rights under the
ADEA” and that “this end woulchot be realized if employers were free to breach the posting
requirement without penalty.”ld. Thus, courts in this distritiave concluded thahe failure to
post the required notice under the FLSA can justify the equitable tolling of the statute of
limitations. Seee.qg., Young Chul Kim v. Caal Dental Tech. Lab., Inc279 F. Supp. 3d 765,
772 (N.D. Ill. 2017) (denying motion for summajudgment on statute of limitation grounds
where there was a factual dispwts to whether the defendaisted the required notice, which
would justifying tolling the statute of limitatiorfer plaintiffs who opted-in after the statute of
limitations on their claims expiredfhavez v. Don Stoltzner Mason Contractor, 12010 WL
1417029, at *5 (N.D. Ill. Apr. 5, 2010) (denying nmantito dismiss on staibf limitations ground
where plaintiffs alleged thatefendants failed to pose the ragdi FLSA notice). The Court
agrees that an employer’s failure to complyh the notice requirements of 29 C.F.R. § 516.4
could serve as a basis for equitably tolling thetuse of limitations on the claims of potential
plaintiffs.

Still, the Court canot toll the statute of limitations fgparties not currently before the
Court. Soto v. Wings ‘R US Romeoville, 2016 WL 4701444, at *11 (N.D. Ill. Sept. 8, 2016).
Plaintiff's request to toll the statute of limitatiofts all potential plaintiffs who were employed by
Defendants since December 11, 2012 thereforeniede The Court will consider, however, any

arguments raised by any individual potential giffinegarding the application of equitable tolling



based on his or her particular circumstanc€iven that individuals who were employed by
Defendants since December 11, 2012 may be abiedde equitable tolling based on his or her
particular circumstances, the Coigrtnclined to be overinclusivwith respect to who receives the
§ 216(b) notice.

The Court issued an ordervgig the parties the opportunity address whether it is
appropriate to allow notices to be sent to pesswhose claims would lene barred absent the
application of equitable tolling. [See 71.] TRmurt indicated that ianticipated allowing
Plaintiff to send notices to persons eoydd by Defendants since December 11, 2012, but
requiring that the sectiaof the notice titled “Whydid | get this Notice?” be revised to state:

You got this Notice because the Company identified you as an employee that

worked for the Company during the time perpotentially covered by this lawsuit.

Receiving this notice does not mean tiattime period for bringing your specific

claims has not ended.

Id. Plaintiff filed a response, indicating thiaé had no objection to énCourt’'s anticipated
approach. [See 72.] Defendants filed a oesp arguing that th€ourt should not allow
Plaintiff to send notices to employees wiatkfor Defendants since December 11, 2012, arguing
that Plaintiff has not established (1) extraordinary circumstances justifying equitable tolling or (2)
due diligence on the part of potential plaintiffs whose claims would be time-barred absent the
application of equitable tolling. [See 74.] Dedlants do not contestdtiff's representation

that they did not post the required FLSA notick fact, Defendants completely fail to address
Plaintiffs argument that their failure to po#te required FLSA notice tolls the statute of
limitations for any potential plaintiff who acted with due diligence. Defendants also fail to

address whether it is appropriate to send noticestential plaintiffs whose claims are viable only

if the statute of limitations on their claims are equitably tolled.



As discussed above, potential plaintiffs mayab& to invoke equitable tolling as a result
of Defendants’ failure to post threquired FLSA notice. The fact that some potential plaintiffs
may need to invoke equitable tolling to def@atendants’ statute of limitations argument does not
negate the fact that they are similarly situated to Plaingff\ictims of a common policy or plan
that violated the law).Cisneros v. Jinny Beauty Supply C2004 WL 524482, at *1 (N.D. IIl.
Feb. 6, 2004) (rejecting defendants’ argument fhaintiff was not “similarly situated’ to
plaintiffs who would invoke equitde tolling”). Plaintiff therebre is permitted to send notice to
all employees who between December 11, 2012 agskpt have been subjected to Defendants’
policy of classifying any or all hours waetl in excess of 40 hours as “ride tinfe.”

ii. Transmittal of Notice

Plaintiff asks for authorization to transntite approved 8§ 216(b) notice (1) by first class
U.S. Mail, using an envelope m@ining the language “Importar@ourt-Ordered Notice. Please
Read Immediately[,]” (2) in employee pay envelppand (3) in a posting &tefendants’ office.
Plaintiff contends that all three methods a@insmittal are necessary, and notes that the Supreme
Court has made clear that efficient administra of a collective action requires “accurate and
timely notice concerning the pendency of the actsmthat [the potentidPlaintiff] can make
informed decisions about whetherparticipate.” [65, at 8 (quotingoffman-LaRoche, Inc. v.
Sperling 493 U.S. 165, 170 (1989)).]

Defendants argue that Plaffis proposed methods of transmittal of the notice are
prejudicial because they are duplicative amiched at harassing Bandants’ employees.

Defendants therefore ask thattlile Court approves the issuanceaofotice, that the notice be

% The Court does not see any basis for allowing Plaintféta notice to all employees of Defendants, as Plaintiff has
not established that all employees are “similaityated” to Plaintiff for the purposes of 8§ 216(b).

10



transmitted “via first class [U.S. Mail] with no peular form of envelope or, alternatively, a
simple posting at the workgte in a conspicuous Idaan for a short period of time.” [61, at 11.]

Given the purpose of a § 216(bdtices, it is apropriate to send 816(b) notices using
different methods of delivery. See.g., Black v. P.F. Chang’s China Bistro, In2017 WL
2080408, at *12 (N.D. Ill. May 15, 2017) (allowingrfkansmittal via regular mail and email and
permitting plaintiffs to send a reminder to potahplaintiffs halfway through the notice period).
Accordingly, the Court approves Plaintiff's prgsal methods of transmitting the § 216(b) notices,
with one caveat. The language Plaintiff pragmde included on the envelopes might be
interpreted as judiciadponsorship of the contesnof the notice. InWWoods v. New York Life
Insurance Companythe Seventh Circuit held that 8§ 216tices should not go out on court
letterhead. 686 F.2d 578, 581 (7th Cir. 1982). The Court reasoned:

[W]e think it improper for the district couto direct that th notice go out on its

letterhead, over the signature of the clerkanirt or other judicial officer. We can

think of no good reason for apparent judisipbnsorship of the tice, at a stage in

the litigation when there has been no deiration that the plaintiff's allegations

have any merit; and we can think ofyjaod reason against it, which is that the

judicial imprimatur is likely to be mishderstood as a representation that the suit

probably has merit.
Id. Even though the notice disclaittst the Court has taken a pasiton the case’s merits, the
language “court-ordered notice” indicates that theceat being sent at the direction of the Court,
not merely with the authorizatiaf the Court. If Plaintiff wishes to include alternative language,
the parties are directed to meet and conferrd@gg other possible langga that would indicate

that the contents of the envelogre important, but thatould not indicate tat the Court has taken

a position on the merits of the case.

11



iii. Other Challenges

Defendants also make a number of miscellasemhjections to Plaintiff’'s notice. First,
Defendants argue that the notice should be limited to one page,paint font. [66, at 1.]
Defendants argue that Plaintiffigroposed notice “is more akin # contract than a notice.”
Plaintiff’'s proposed notice is ontiiree pages long (six pages lahgou include both the English
and the Spanish versions). This does not seerassive. This Coupreviously has approved
notices of similar length. [See, e.g., Black R.F. Chang's China Bistro, Inc., Case No.
16-cv-03958 (N.D. Ill.), Dkt. 37-1, at 3-5.] €hCourt sees no reason for concluding that the
length or font size of Plaintiff's pposed notice here is inappropriate.

Second, Defendants argue that the notice should be in English whigit 2. Defendants
fail to explain why it is improper to issue thetioce in both English and Spanish. Plaintiff
contends that the notice should be issued ih Baglish and Spanish because Defendants employ
some individuals—like Plaintif-who speak only Spanish. Given that the purpose of the notice
is to make potential plaintiffs aware of the lawsuit so they have the opportunity to opt-in, Plaintiff
may issue the proposed notice in both English and SpanishJirBeeez v. GLK Foods LL.C
2013 WL 3936928 (E.D. Wis. July 30, 201BJarris v. Chipotle Mexican Grill, In¢.49 F. Supp.
3d 564, 583 (D. Minn. 2014).

Third, Defendants challenge the portiorPtdintiff's proposed notice that states:

YOUR IMMIGRATION STATUS WILL NOT AFFECT YOUR RIGHT TO
RECOVER OWED BACK OVERTIME WAGES.

[65-4, at 4-9.] There is nothinguisleading or otherwise impropabout this statement. The
FSLA defines “employee” as “any individual employed by an employer.” 29 U.S.C. § 203(e)(1).
Although the Seventh Circuit has natdressed the issue, masturts have concluded that

undocumented workers fall within the broad deéstam of “employee” in the FLSA and therefore

12



are entitled to the protections of the FSLA. Sxg,, Nieves v. OPA, In@48 F. Supp. 2d 887,
892 (N.D. Ill. 2013) (“While the Seventh Circuit hast addressed the issugher courts in this
district and elsewhere have unifdynfound that the immigration stad of a party is not a line of
inquiry that is reasonably calculated to leadHhe discovery of admidgde evidence in action
brought for unpaid wages under the FLSA becausimcumented workers are not exempted from
the definition of “employee” in the FLSA.” @tlecting cases)). Given that undocumented
workers are entitled to protectionader the FLSA, the immigraticstatus of any employees that
opt-in to the lawsuit is irrelevant and raiscoverable in claims under the FLSA/illareal v. El
Chile, Inc, 266 F.R.D. 207, 214 (N.D. Ill. 2010) (“[A] meber of courts have recognized that
allowing discovery of a plaintiffanmigration statusvould have arn terroremeffect likely to
deter FLSA claims.”). Undocumented workenight forego their rights under the FLSA under
the mistaken belief that thalheir immigration status is ratant. Thus, Plaintiff may notify
potential plaintiffs thatheir right to recover iaot dependent on their imgration status, as other
courts in this distdt have done. [Seeg.g., Torres v. Nation One Landscaping, Inc.
No. 12-cv-9723, Dkt. 56-15.]

Defendants also object to the statement regarding immigration status appearing on every
page in red text. The most recent notice filgdPlaintiff used black text for the challenged
immigration status statement, not the red tkat Defendants found objectionable. [See 73.]
Defendants’ objection to éhcolor of the text therefore isoot. Defendants do not explain why
including the disclaimer on each page of thea®is problematic. Absent reasonable objections
to the notice, Plaintiff “should be allowed toeuthe language of their choice in drafting the
notice.” Kelly v. Bank of Am., N.A2011 WL 7718421 (N.D. lliSept. 23, 2011) (quotirnging v.

ITT Continental Baking Cp1986 WL 2628, at *3 (N.D. Ill. Feb. 18, 1986)).

13



Fourth, Defendants argue that there sholbdd no reference to contacting attorney
Christopher Williams in the notices the notice is not an adtisement for legal servicesld. at 3.
This information is regularly rluded in notices under the FSLA alow potential plaintiffs to
contact the attorneys on the easith any questions. [See.g., Black v. P.F. Chang’s China
Bistro, Inc, No. 16-cv-3958, Dkt. 37-1; Dkt. 38.] Including this information is helpful to the
Court, because it makes it less likely that poteplaihtiffs will contact the Court with questions
about the case. Furthermore, Plaintiff's proposed notice makes clear that any potential plaintiffs
may choose to hire their own counsel.

Fifth, Defendants argue that the proposedceathould include all the risks of joining the
lawsuit, such as the possibility that the company may wish to pursue claims against persons who
opt-in to the lawsuit for overpaymentd. Specifically, Defendants ask that the Court include
the following language in the § 216(b) disclaimer:

However, if the plaintiff and employees who join this lawsuit lose the lawsuit on

the claims that apply to you, you wilbt receive money and you will be bound by

the result of the lawsuit WHICHMIGHT ALSO INCLUDE A CLAIM FOR

MONEY DAMAGES AGAINST YOU. Also, ifyou join this lawsit, there is a

possibility that you W BE SUED BY THE COMPANY FOR OVERPAYMENT

OF WAGES.

[66-2.] Plaintiff contends thaDefendants’ proposed languagleould be seen as nothing more
than retaliatory and an attempt dissuade potential collective mbers from joining.” [67, at
14.] The Court agrees. The FLSA prohibitsy @mployer from dischangg or discriminating
against an employee in any manner for paitig in a claim brought under the FSLA. 29
U.S.C. 8 215(a)(3). Defendantstoposed language indicates tlpatrticipation in the lawsuit
would make it more likely thathe company would bmg a claim against the employee. It is

clearly aimed at deterring employees from partimngain the lawsuit, and therefore is improper.

SeeBlack v. P.F. Chang's China Bistro, In2017 WL 2080408, at *11 (N.D. Ill. May 15, 2017)

14



(rejecting argument that a noticeder 8 216(b) had to include re®ito potential plaintiffs that
they could be required to pay a portion of defendamttsts if they were not successful, and citing
to case discussing the chilling eft of including such languade)see alsoBill Johnson’s
Restaurants, Inc. v. N.L.R,B461 U.S. 731, 740 (1983) (“[B]y suing an employee who files
charges with the Board or engages in othertgmted activities, an employer can place its
employees on notice that anyone who engages in such conduct is subjecting himself to the
possibility of a burdensome lawsuit.”).

Sixth, Plaintiff’'s proposed 60-glanotice period is reasonableDefendants assert that
60-days “is too much time.” [66, at 3.] Bu@hiltiff does not expand upon this assertion in any
manner. Id. The Court sees nothing unreasonadeut the application of a 60-day notice
period proposed by Plaintiff, which this Cohias used in other FLSA cases. [Seg,, Black v.
P.F. Chang’s China Bistro, Inc2017 WL 2080408, at *12 (N.DIl. May 15, 2017).]

Finally, with respect to the notice of consddefendants provide alternative language for
both the title of the notice and thedy of the notice. [61, at 8-9.Defendants contend that their
“proposed notice is more appropriate becausenititions the [opt-in] on being similarly situated
and it also contains a time period” ttia¢ Court has already deemed relevaatJanuary 1, 2015
to the present). As discussed above, tleirCrejects Defendants’ argument regarding the
relevant time period. However, the Court eag that Plaintiff's proposed notice of consent
should be modified to limit those who can optarthe lawsuit to employees who were subject to
Defendants “ride time” policy. Thus, the noticecofsent included with Plaintiff's notice should
be revised as follows:

By my signature below | represent to tloeid that | have worked for Big Top Tent
& Party Rentals, LLC, performing tenbmwstruction and everstaging, between

* Although Defendants do not specifically raise the possible liability for attorney’s fees in the body of their response,
their proposed notice references possible liability for attorney’s fees. [66-2, at § 10.]
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December 11, 2012 and the present andd na@t paid for all earned overtime

wages for hours classified by my employer as “ride timhefing certain weeks

where | worked in excess of forty (4Bpurs. | hereby authorize the filing and

prosecution of this Fair Labor Standadld action in my name and on my behalf

and designate Jose Pizano as my reptates to make decisions on my behalf

concerning this litigation, the methoddamanner of conducting this litigation, the

entering of an agreement with Plaintiff's counsel concerning attorneys’ fees and
costs and all other mattersrf@ning to this lawsuit.

The inclusion of the phrase “for hours cléiesi by my employer as ‘ride time’ should
address Defendants’ concern ablgutting opt-in plaintiffs to thoe who are similarly situated as
Plaintiff. The Court will not further changeethanguage chosen by Plaintiff absent reasonable
objections. Kelly v. Bank of Am., N.A2011 WL 7718421 (N.D. llISept. 23, 2011) (Absent
reasonable objections by eithee tthefendant or the Court, plaiiféishould be allowed to use the
language of their choice drafting the notice.” (quotinging v. ITT Continental Baking Cdl986
WL 2628, at *3 (N.D. Ill. Feb. 18, 1986)). “The Cotas both the power and the duty to ensure
that the notice is fair and accurate, [but] that posteruld not be used to alter plaintiffs’ proposed
notice unless such alteration is necessamgéitmann v. City of Chicag@004 WL 1718420, at
*3 (N.D. lll. July 30, 2004) (quotinging, 1986 WL 2628, at *3).

[11.  Conclusion

For the foregoing reasons, the motion [56]gianted in part and denied in part.
Defendants are ordered to submit the names$ addresses of all employees who between
December 11, 2012 and present have been subjeddsddndants’ policy of classifying any or all
hours worked in excess @f0 hours as ride time. Defemds are ordered to provide this

information to Plaintiff by June 11, 2018. This eas set for further status hearing on June 21,

2018 at 9:00 a.m.
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Dated:May 14,2018 M

RobertM. Dow, Jr
UnltedStatelestrlct Judge
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