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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL NOLAN,

Plaintiff, Case No. 18V-11645

2
Judge Joan B. Gottschall
CITY OF CHICAGO and GEORGE BLACK

vv\_/\/v\/vvv

Defendants.

MEMORANDUM AND ORDER

According to his complaint, the City of Chicago (“th#yQ hired Michael Nolan
(“Nolar’) to work as a sign hanger in its Department of Transport§t@DOT”) on or around
October 16, 2014. (ECF No. 1  7The Gty terminatechim approximately three months later.
(See id 1 23.) On December 24, 2015, Nofded a four-count complaint against the City and
one of his supervisors, George BlacBIgck”), in his individualcapacity (Seed. 11 5-6, 15.)
He pleads a claim under 42 U.S.C. § 1981 against both defei(@Gantst he); aretaliation
claim under Title VII of the CiviRights Act of 1964, as amended, 42 U.S.C. § 203@q,
agains the dty (Count Two);a Title VII discrimination claimed premised on a hostierk
environment against the City (Count Three); and a respondeat superioagainst tke Gty
(Count Four). $ee idat 3-7.) The court has before it separate motiortssimiss Nolan’s
complaint for failure to state a claified. R. Civ. P. 12(b)(6), filelbly the Gty and Black. The
court grants both motions but gives Nolan leave to amend his complaimt,ioquecludingthat
his hostile work environmemiaim exceedshe scope of his charge of discrimination.
|. BACKGROUND

For purposes of deciding a Rule 12(b)(6) motion, the court assumes that all of the well

pleaded allegations in the complaint are true and draws all reasonable inferéhegdaintiff's
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favor. Manistee Apts., LLC v. City of Ch844 F.3d 630, 633 {{7 Cir. 2016). Nolan alleges that
he began experiencing workplace harassrfjajfitnost immediatelyafter being hired.” (Compl.
1 8.) Coworkers and supervisgedledand cursed at him, verballjpusechim, threatened to
terminate him “because of Hiattitude;” (Compl. { 12)and gave him disparateork
assignments during trainingld(19-10.) He describes one occasion in his complaint on which
Black “poked Plaintiff in the chest repeatediyd told him] thatthe safety of théuilding and
the people in it were none of [his] businesdd. { 11.)

Black and Nolan’s supervisors scheduhesiperformanceeview in December 2014,
even though four months remained on Nolan’s probationary period]{(14-15.) At the
review, Blacktold Nolan that he did not have a problem with Nolan’s performance, but “Nolan
had a problem withbody languagé: (Id. Y 16.) Due to the mounting stress, Nolan began
calling in sick. [d. 1 21.) On January 5, 2015, Nolan called CDOT’s human resources division
and “explained . . the problems he had been having with Defendant Black and other members of
CDOT.” (Id. 1 22.) Nolan received a termination letter on or about January 15, 2015; it did not
give a reasonof his termination. I¢. 1 23.) Nolan filed a charge of discriminatiwith the
EqualEmploymentOpportunity Commission EEOC’) on or about July 15, 2015, artige
EEOC sent hina rightto-sue letteon September 25, 2015ld( 1 24.)

Nolancommencedhis action by filinghis original complaint on December 24, 2015. He
initially served the @y but not Black. By April 2016, the City’s motion to dismiss had been
fully briefed. Nolan withdrew two counts in his response to titg'€motionto dismiss(ECF
No. 17 at 1-2 (withdrawing Counts One and Four as to the City)), but he did not amend his

complaint. SeeFed. R. Civ. P. 15(a)((B).



In June 2016, Nolan moved for an extension sfd@adline to serve Black. (ECF.No

19.) His motion stated, amgmother things, that “[u]pon reading Defendant’s motidair@ff
realized that the complaint would need to be amended, and for the sake of efficietey,tovai
serve Defendant Black until Defendant Gitgnotion had been decided.td( 5) Thecourt
held a hearing on Jurzd, 2016. The court asked Nolan’s counsel whether he intended to amend
his complaintconsistent with theepresentations madn his response to thetZs motion to
dismiss (SeeTr. at6:7—7:4 ECF No 26-2 Ex. 5.) Nolan’s counsel responded that he did not
“purely for judicial economypecause we are standing oou@its 2 and 3 against the City.Id.(
at 7:57.) After hearing from Nolan’s counsel on his theory of how the intefgstlicial
economy was served, theurt stated:

| do not think there is any judicial economy here. Basically, what

you are telling me is if | read your responisejll know what is at

issue. It has been put at issue by the City. And | will go ahead and

get you a decision on ifThat iswhat you want?

MR. O'BRIEN [Counsefor Nolan]: Yes,your Honor.
(Id. at 7:21-8:1.) The court set a deadline for Nolan to serve Black, and Black filecdhisgpe
motion to dismiss.
II.LEGAL STANDARD

To survive a Rule 12(b)(6hotion to dismiss, a complaint mudstate a claim to relief

that is plausible on its fac¢e Ashcroft v. Igbal556 U.S. 662, 678, (2009)iting Bell Atl. Corp.
v. Twombly550 U.S. 544, 570, (2007Ratz-Crank v. HasketB43 F.3d 641, 646 (@ Cir.
2016) (quotinglombly supra. A complaint satisfies this standard when its factual allegations
“raise a right to relief above the speculative Iév@wombly 550 U.S. at 555-5&ee also

Atkins v. City of Gi., 631 F.3d 823, 832 (71@ir. 2011)(“[T]he complaint taken as a whole must

establish a nonnegligible probability that the claim is valid, though it need not beas@gr



probabilityas such terms as ‘preponderanténe evidence’ connote.”§wanson v. Citibank,
N.A, 614 F.3d 400, 404 (7th Cir. 2010) (“[P]laintiff must give enough details about the subject-
matter of the case to present a story that holds togeth&ihen deciding anotion to dismiss
under Rule 12(b)(6Yhe court takes all facts alleged by the plaintiff as true and dathws
reasonable inferences from those facts in the plaintiff's favor, althouglusory allegations
that merely recite the elements of a claim are not entitled to this presumption dfatath.
Crank 843 F.3d at 646 (citingbal, 556 U.S. at 662, 663Yirnich v. Vorwald 664 F.3d 206,
212 (7th Cir. 2011).
[11. ANALYSISOF MOTIONSTO DISMISS
A. Section 1981 and Respondeat Superior Claims

Both defendants argue that Nolzes failed to allege an actionalgld981claimin Count
One of his complaingnd the @y also contends that Count Four’s respondeat superior
allegations must be dismissedffirming a Rule 12(b)(6) dismissal, the Seventh Circuit held in
Campbell v. Forest Preserve District of Cook Couhgt8 1981 ‘tloes not create a private hiig
of action against state actors/54 F.3d 652, 67({7th Cir. 2014). Thus, Nolan cannot sue the
City under 8§ 1981 “because § 1983 provides the exclusive federal damages remedy for § 1981
claims against state actorsGomez v. City of ChiNo. 16 C 7743, 2017 WL 131565, at *4
(N.D. 1ll. Jan. 13, 2017) (quoting/aters v. City of Chi580 F.3d 575, 580 (7th Cir. 2009)). For
the same reasonpiunicipalities may not be held liable for employees' violations of § 1981 and §
1983 under aespondeat supeort theory.” Id. (citing Ball v. City of Indianapolis760 F.3d 636,
643 (7th Cir. 2019)

In his response to th@ity’s motionto dismiss,Nolanconcedes these poirdad

withdraws Count One as to th&yandCount Four. $eeResp. to City Mot. t®ismiss 12,



ECF No.17 (“Plaintiff will concede that Count | is napplicable to Defendant City)).He
makes the same concessabout his 8 1981 claim as to Black, betdeeks leave to pleagal2
U.S.C. 1983 claim against Bla¢kCF Na 31 at 3seealsoCompl. 1 5 (alleging theity
employed Black and that he “engaged in the conduct complained of in the course and scope of
his employment and under color of layw”)The court addresses leave to amend beBecause
Nolan has withdrawn Counts OaadFour, the courtlismisses themSee, e.gVillarreal v.
Arnold, No. 16 CV 00603, 2016 WL 737427&*1 (N.D. Ill. Dec. 20, 2016) (not reaching
motion to disniss claim for intentional inflition of emotionatlistress becausé her response
brief, [plaintiff] says she intends to withdraw the intentional infliction of emotional distre
claim. Thatclaim is therefore voluntarilgismissed without prejudicg’Kenya v. Kane Cnty.
No. 16 C 4979, 2016 WL 7187264, at *2 (N.D. lll. Dec. 12, 2016) (granting motion to dismiss
respondeat superior allegations because “[plantiffs] concedehis point in their response
and withdraw this clair).
B. TitleVII Claims

The Gty also moves to dismiss Nolan’s Title VII retaliation drastile work
environment claims. Nolan’s failure to plead conduct baseddotected categoryg his
complaint requires dismissal of both counts. Additionally, Nolan did not exhaust his hostile
work environmentlaim by linking the alleged harassment he experietiodds membership in
a protected category in his charge of discrimination filed with the EEOC

To state a Title VIl retaliation claim, Nolan must plausibly allege‘thatngaged in
protected activity and suffered an adverse employment action, and that thesugal link
between the two.'Lord v. High Voltage Software, In@39 F.3d 556563 (%h Cir. 2016) €iting

Castro v. DeVry Univ., Inc786 F.3d 559, 564 (7th Cir. 20)5Not all workplacecomplaints



amount toprotected activity under Titlgll ; a Title VII plaintiff has to show that he made “more
thansimply a complaint about some situation at work, no matter how valid the complaitit migh
be” Cole v. Bl. of Trs. of N. lll. Uniy.838 F.3d 888, 901 {f Cir. 2016) see also Lord839
F.3dat563. To survive a Rule 12(b)(6) motion, thefjtée VIl plaintiff must establish thdte
“‘opposed conduct prohibited by Title VII, or at a minimum rea®nabl[y] belie[ved]” he
was. Gleason v. Mesirow Fin., Inc118 F.3d 1134, 1147 (7th Cir. 199@uotingDeyv. Colt
Constr. & Dev. Cq.28 F.3d 1446, 145@th Cir. 1994); accord.Castrq 786 F.3d at 564
(holding employees who complained to human resources personrwuakers‘often used
racially and ethnically derogatory language in the workglangaged in protected activigwen
if comments were not themselves Title VII violations because thiagérely and reasonably
believed they were complaining about conduct prohibited by Title VII, which ikatlis
required to establish pmxttedactivity”). To plead a Title VII retaliton claim, then, the
complaintmust “indicat¢] ‘the discrimination occurred because of sex, race, national origin, or
some other protected cladglerely complainingn general terms of discrimination or
harmssment, without indicating a connection to a protected class or providing faciesuto
create that inferences insufficient.” Cole 838 F.3d at 901 (quotin@rton-Bell v. Indiana 759
F.3d 768, 776 n.6 (7th Cir. 2014)) (alteration omitted).

Even viewed in the light most favorable to him, Nolan’s complaint does notfaletad
connectinghis harassment complaitd aprotectedcategory undefritle VII. Nolan pleads that
the harassment he experienced includedrsing, yelling, and other veababuse; disparate
treatment during his training; intimidation; and threats to stay away frerartion steward”
(Compl. 1 9); that Black threatened him and poked him the chest on one occasion (Compl.  11);

that he was threatened with termination due to his attitude (Compl. 1 12hsamlack made it



apparent to Nolan that he was looking faeason to fire him at a meeting (Compl. § 17).
Regarding reporting all of this, Nolan’s complaint states that he “exglaémleuman resources
the problems hedd been having with Defendant Blaakd other members of CDOT.” (Compl.
1 22.) Nowhere in Nolan’s complaint does he allege his own race, sex, religionpoahati
origin or those of Black or the other CDOT personnel. Nor does the complainhatae t
communicated a belief thhts treatmentvas linkedto protecteecategory discrimination, either
directly orinferentially, when he complained to CDOT’s human resources departnieee. (
Compl. 1 22.) That is, the wglleaded facts in the complaint plausibly allege at most a
complaint of workplace “harassment, without indicating a connection to a protéxdscrc
providing facts sufftient to create that inferenteCole, 838 F.3d at 901 (quotirgrton-Bell,
759 F.3d at 776 n)affirming dismissal of Title VII retaliation claim becauseaflegations of
incorrect pay, employees' supervision of their own children, commodity orders undantas
improper use of university suppliethe breakin at his office, the scrap metal incident, and
unjustified police surveillance” were nsb overtly or implicitly connected to race as to sustain
retaliation claim);Tomanovich v. City of Indianapoli457 F.3d 656, 66&th Cir. 2006)
(affirming grant of summary judgment on retaliation claim wehrecordshowed that employee
“spoke with the City rgarding‘issues of harassmenbut the employee did not “point to any
evidence that in comaining to the City he indicated the alleged harassment was basedisipon h
sex or was sexual harassmen@G)eason 118 F.3d at 1147 (holding generalized complaints
about management style insufficient to sustain retaliation claim).

The same inadequacies also render Nolan’s pleadifigl®®/1l discriminationthrough a
hostilework environment claim in Count Three insui@ct. Title VII prohibitsan employer

from discriminating against an employee based on the “individual’s race, @igion, sex, or



national origin.” 42 U.S.C. 20002(a)(1). A racediscrimination claim baskon hostile work
environment under Title Nhas the following elements(1) [the plaintiff] was subject to
unwelcomeharassment; (2) the harassmeas based on hrace; (3) the harassment was severe
or pervasive so as to alter the conditions of the employee's warkm@ment by creating a
hodile or abusive situation; and (4) theraibasis for employer liability. Cole, 838 F.3d at
895-96 (citingPorter v. Erie Foods Int'l, In¢576 F.3d 629, 634 (7th Cir. 2009)s just
explained, Nolan’s complaint contains allegationkafassmerat the hands of CDOT
employees, but it does not allege fdoten which the inference that the harassmeas based
on Nolan’s membership in a protected category can be dr&esCole 838 F.3d at 897
(finding “almost no evidence of racial animuaghe recordno hostile or ambiguous remarks, no
racial slurs” when affirming summary judgment for empepa hostileenvironment claim);
Hardin v. S.C. Johnson & Son, In&67 F.3d 340, 345-4@th Cir.1999) (holding that
manager’s use of coarse ¢tprage, door aimming, and cutting employeef afi the parking lot
were not inheretty racebased on that record). Consequently, Nolanimplaint fails to allege
an actionablditle VII claim in Count Three.
C. Exhaustion and Scope of the Charge

Before filing suit, a Title VII plaintiff like Nolan must file a charge with the EEO@ an
receive a righto-sue letter.See42 U.S.C. § 2000e-Rush v. McDonald's Corp966 F.2d
1104, 1110 (7th Cir. 1992). “An aggrieved employee may not complain to the EEOC of only
certain instances of discrimination, and then seek judicial relief for differstances of
discrimination.” Rush 966 F.2d at 1110 (explaining that this rule accords with the “principle of
primary jurisdiction in the agency”)Title VII's charge requirement serves two primary

purposes: “it gives the EEOC and the employer a chance to settle the disputgj\asithe



employer notice of the employee's grievanceduti v. Office of the Chief Judge of the Circuit
Court of Cook Cnty.804 F.3d 826, 831 (7th Cir. 2015) (citiGpeek v. W. & S. Life Ins. C@1
F.3d 497, 500 (7th Cir. 1994)). Hence, a Title VIl claim falls within the charge’s scopego |
as “there is a reasonable relationship between the allegations in the chargedaidhin the
complaint, and the claim in the complaint can reasonably be expected to grow out @@n EE
investigation of the allegations in the charg€heek 31 F.3d at 500. At a minimum, the charge
and the complaint must both “describe the same conduct and implicate the same irsdividual
Moore v. Vital Prods., Ing641 F.3d 253, 257 (7th Cir. 2011) (quotidgeek 31 F.3d at 501).
Nevertheless, the scope of an EEOC charge should be reviewed libeally804 F.3d at 831
(citing Farrell v. Butler Univ, 421 F.3d 609, 616 (7th Cir. 20058ge also Rust®66 F.2d at
1111 (describing the scope of construction as a “lenient standard”).

The Gty argues that Nolan failed to exhabg hostile work environment claim in his
EEOC charge for twagelated reasons.First, Nolan checked only the box for retaliation. (ECF
No. 15-1 Ex. 3 at 1.) Second, ttlearge’s narrative says that Nolan wasassed, but it does not
connect the harassment to a protected characteristic.

Nolanchecked the wrong box, btjt]he failure to check a box on an EEOC charge in
and of itself is not sufficient to make a determination as to whether a claim is t&asonably

related to the charge Howell v. Rush Copley Med. Grp. NARo. 11 C 2689, 2012 WL

Y The court can consider the charge at the Rule 12(b)(6) stage withougttmaiimstanmotioninto a motia for
summary judgmentSeeFed. R. Civ. P. 12(d)Nolan did not attach his EEOC charge to his complaint, but the City
attached an alleged copy to its motion to dismiss. (ECF Na&.B% 3.) “Documents that a defendant attaches to a
motion to dismiss are considered part of the pleadings if theyfareactto in the plaintiff's complaint and are
central to her claim.’Venture Assoc. Corp. v. Zenith Data Sys. C887 F.2d 429, 431 (7th Cir. 1993). Nolan
refers to his EEOC charging document in his complaint (ECF No. 1 friziiheadoes not disputiee authenticity

of the copy in the record. The court may therefore consider it wittenverting the City’s Rule 12(b)(6) motion to

a motion for summary judgmengee, e.gFlores v. Bd. of Trs. of Cmty. Coll. Dist. No. 5083 F. Supp. 3d 943,
948(N.D. Ill. 2015) (citingLevenstein v. Salafsk¥64 F.3d 345, 347 (7th Cir. 1998) amthitehead v. AM Int'l,

Inc., 860 F. Supp. 1280, 1286 n.5 (N.D. lll. 1994)) (considering charge attacimediom to dismiss where the
plaintiff referred to charge in the complaint because “[t]he charge is alsaldendietermining the proper scope of
Flores's claims”).



832830, at *3 (N.D. lll. Mar. 12, 2012) (citifdoore, 641 F.3d at 2567); see also Moore41
F.3d at 257 (citingCheek 31 F.3d at 500-01) (finding fact that employee checked boxes for
discrimination based on protected categories did not, by itself, bring disatory discharge
claims within the charge’s scopdgnkins v. Blue Cross Mut. Hosp. Ins., ]38 F.2d 164, 169
(7th Cir. 1976) (en banc) (holding sex discrimination claim fell within scope of elsarg
narrative even though the plaintiff did not check the box for sex discrimipafiw preprinted
charge form Nolan completed has check boxes for “discrimination based on” eaciitiethe
VII protected categories and “retaliation,” but it has no checkbox for hostile wooement.
(SeeECF No. 15-1 Ex. 3 at 1.) Nor does tban in the record include instructionsSee id. A
Title VII hostile environment claim is a discrimination claim based on the plaintiff's nresimpe
in a protected category, but in contrast to discrete acts of discriminationriikeagon, failure

to promote, refusal to hire, or denial of a transfer, “[a] hostile work environmemit isla
composed of a series of separate acts that collectively constitute one ‘udaysfalyment
practice.” Nat'l R.R. Passenger Corp. v. Morg&36 U.S. 101, 117 (2002) (citing 42 U.S.C. §
2000e5(e)(1));see also idat 11517 (elaborating on differences between discrete acts and
hostile environment claims and making clear that both are grounded in Titlgxdhgbition of
discriminationin the “terms, conditions, or privileges of employment . . . because of [an]
individual's race, color, religion, sex, or national origin” 42 U.S.C. § 2(@g)- Nothing on

the formtells a person untrained in the law that checking only the retaliatonigks losing a
hostile environment claim premised on the conduct about which the employee compl8eed. (
id.); see also Butler v. Na'tl R.R. Passenger Cad®B86 F. Supp. 2d 920, 92728 (N.D. Ill. 2013)
(quotingBrindley v. Target Corp.761 F. Supp. 2d 801, 807 (N.D. Ill. 2011)) (“[I]t is noteworthy

that there is no separate box on the EEOC form for hostile work environment claimasfcibret

10



separate box provided fostaliation claims).lt would surely be reasonable (and indeed logical)
for a layplaintiff to check the general discrimination box when seeking to advance a hostile
work environment clain) (alteration in original) Accordingly, Nolan’s failure to check a box
corresponding to a protected category does not prove fatalhogstilework environment claim.
Next, theCity argues Nolan’s narrative is too general to alert it to his hostile work

environment clainbbecause it doasotlink the alleged harassmemprotected characteristic
(Mem. Supp. Mot. Dismiss 15, ECF No. 15.helnarrative in the charge reads:

| was hired by Respondent on or around October 16, 2014. My

most recent position was Sign Hanger. During my employment, |

was continually harassed. | complained to Human Resources of the
harassment. Subsequently, | was disgéd.

| believe | have been retaliated against, in violation of the Title VII
of the Civil Rights Act of 1964, as amended.

(ECF No. 15-1 Ex. 3 at 1.)

Nolan’'sharassment allegations preservdteastandinglaim that he was subject to a hostile
work environment.Iln Huri, suprg the Seventh Circuit held thabarrative stating that ¢n
employee believed she was discriminated against based on a protected eatdgiigging
“harassment” preservete plaintiff's hostile work environment claim. 804 F.3d at 83Be
City cites a case applying the general rule that the charge must specify each act ahdismnim
separately.Jones v. Re€are, Inc, 613 F.3d 665, 670 (7th Cir. 2010h Jones the charge
included arallegation of ‘& pattern of discrimination by [the defendant] and its agemds.”
That language did not encompass a specific instance of discrimination notis¢hamsent in
the charge, the Seventh Circuit hdddcause “[a]ny additional alleged act of discrimioiattan
always be fit in and become part of an overall galngattern of discrimination.’ld. “In the
context of Title VII cases, the word ‘harassment’ frequently describestidict that defines

the phrase ‘hostile work environment.Huri, 804 F.3d at 832 (quoting the definition of

11



“harassment” irHildebrandt v. Ill. Dep't of Natural Res347 F.3d 1014, 1032-33 (7th Cir.
2003) as “a broad term which encompasses all forms of conduct that unreasonabig wwithfe
an individual's work performance or create an intimidating, hostile, or offensikeng
environment”) (other citation omitted). Like the chargéluri, Nolan’scharge states that he
was “continually harassed” after describing when he was hired and what he dighréServes
the freetanding claim that a hostilgork environment existed.

The problem with Nolan’s charge is that, unlike the charduim, Nolan did not link the
harassment to a protected characterfs@8ee id (holding that because plaintiff “inclu[ded] . . .
natiorality- and religionbased harassment in . . . her first EEOC charge, her employers had no
reason to be surprised by her Title VII hostile work environment allegatiolmsthaterial
respects, Nolan’s charggethe same as the plaintiff's chargeStar v. Indiana Department of
Transportation(in which the plaintiff also checked only the retaliation box):

On March 27, 1998, | was terminated from my position of
Maintenance Worker Ill. Ray Baker told me that | was being
terminated because | wapabationaryemployee and because |
couldn't get along with the Westfield crew. The State Affirmative
Action Office had completed an investigation of possible sex
discriminationagainst me by him on March 10, 1998, of which he
received a summary. | beliettgat | have been retaliated against

for participating in the EEO process,violation of Title VII of the
Civil Rights Act of 1964, as amended.

344 F.3d 720, 726 {f Cir. 2003). The Seventh Circuit 8itar held that the plaintiff£harge
did not presrve hethostile environmentlaim because ‘fijormally, retaliation, sex
discrimination, and ... harassment charges are not ‘like or reasonably relatede another to

permit an EEOC charge of one type of wrong to support a subsequent civil suit for aniother.”

2With the exception of explicit references to protected categories, the chafge gave no more detail than did
Nolan’s:“l was hired by Respondeon June 5, 2000. My current position is Childcare Attendant. During my
employment, | have been subjected to harassment because of my religiatiamal origin. | filed internal
complaints, however, the harassment contirfuéturi, 804 F.3d at 830 (apting the plaintiff's first charge of
discrimination).

12



at 726 (citingCheek 30 F.3d at 501)The Sitar court added thatnlisted claimsand aretaliation
claim alleged irthe chargenay be*so related and intertwined in time, people, and substance
that to ignore that relationship for a striadaechnical application of the rule would subvert the
liberal remedial purposes of the Actld. (quotingKristufek v. HussmaniRoodservice C9.985
F.2d 364, 368 (7th Cir. 1993)). But it held that exception did not ajg#e. idat 726-27. Te
Sitar court’'sreasomg applies equally in the case at hand: Nolan’s retaliatiorharessment
claims pleaded in his complaint “involve a separate set of incidents, conduct, and people,
spanning over a period of time prior to the filing of [the] complaint and more than threlesmont
prior to [the plaintiff's] termination.”ld.

Nolan cites no contrary authority in his response to thgsGnotion to dismiss Under
Star and cases like it, Nolan cannot bring the hostile work environment claim pleaded in Count
Threebecause his charge does not contain any allegations linking the alleged hairéssme
protected characteristicSee idat 726-27Butler v. Na'tl R.R. Passenger Corp36 F. Supp. 2d
920, 927 (N.D. Ill. 2013) (holding charge preserved hostile work envinohalem where it
specifically alleged discrimination based on racethatiemployeéwas disciplined because of
his race; subjected to unequal terms and conditions of employment; and denied overtime
opportunities”).
IV.LEAVE TO AMEND

Nolan requests leave to amend portions of his complaint in his responses to both pending
motions. FederalRule of Civil Procedure 15(a)(2) requires leave of court to amend a complaint,
absent the written consent of the opposing party. The rule directs district odtieely give
leave when justice so requireszed. R. Civ. P. 15(a)(2):The Supreme Court has interpreted
[Rule 15] to require a district court to allow amendment unless there is a gooal-+éatlity,

undue delay, undue prejudice,ad faith—for denying leave tamend.” Life Plans, Inc. v. Sec.
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Life of Denver Ins. Cp800 F.3d 343, 357-58 (7th Cir. 2016iting Foman v. Davis371 U.S.
178, 182 (1962)). Nolan chose to stand on his complaint rather thad &ras a matter of
course as He 15(a)(1)(Bentitledhim to do, and he chose to stand on Counts Two and Three at
the June 24, 2016, harag (SeeTr. at 7:5-§. Nevertheless, “a plaintiff who receives a Rule
12(b)(6)motion and who has good reason to think the complaint is sufficient may also choose to
stand on the complaint and insist on a decision without losingethefit of the wellestablished
liberal standard for amendment with leave of court under Rule 15(a)@)rinion ex rel.
Runnion v. Girl Scouts of Greater Chi. and Nw. J@6 F.3d 510, 523 {7 Cir. 2015)
(rejecting argument that 2009 amendment to Rule 15 altered the standard for amevittnea
plaintiff stands on the complaint in response to a Rule 12(b)(6) motion and reasonifiight&at “
need for a liberal amendment standard remains in the face of uncertain pttaddayds after
Twomblyandigbal’). Consequentlythe court analyzes Nolan’s requestar Rile 15(a)(2).

Giving Nolan leave to amend some countseplead the same legal theomesuld be
futile. As Nolan’s withdrawal ofCounts One and Four as to the City sugges#siting Nolan
leave to amen@ount One taeplead & 1981claimwould be futile unde€Campbel) supra
because bottlefendants are state actoir the same reason, repleadingspomdeat superior
theory against the City, as alleged in Coumtiif: wouldserve no useful purpos€ampbells
holding means that those claims would not survive a Rule 12(b)(6) motion, which is the test of
futility here. See Runnior686 F.3d at 524 (“[W]hen the basis for denial is futility, we apply the
legal sufficiency standard of Rule 12(b){6)determine whther the proposed amended
complaint fails to state a claim(citing Gen. Elec. Capital Corp. v. Lease Resolution Gdtg8

F.3d 1074, 1085 (7th Cir. 1997))). Under the same standard, allowing Nolan to replead his

14



hostilework environment clainin Court Three would be futile because that claim is
unexhausted due to his failure to invoke a protected categbry charge

The court will give Nolan an opportunpito replead his claim againstagk, if he can,
though not under § 198Black argueshat Nolan unduly delayed by standing on his complaint
at the hearing on his motion to ert his deadline to serve Bladlut he identifies no prejudice
flowing from that delay Delayby itself does not ordinarilyustify denyingleave to amend
absent prejudice or another aggravating facBee Empress Casino Joliet Corp. v. Balmoral
Racing Club, In¢.831 F.3d 815, 832 (7th Cir. 2016)\(ith a latemotion for leave to amend,
the ‘underlying concern is the prejudice to the defamnidather than simple passage of titme.
(quotingMcCoyv. Iberdrola Renewables, In@60 F.3d 674, 68{7th Cir. 2019)); Life Plans
800 F.3d at 358 (“[D]elay by itself is normally an insufficient reason to dengt@mfor leave
to amend. Delay must be coupled with some other reason ... [tlypically ... prejudice to the non-
moving party.” (quotindubicz v. Commonwealth Edison €877 F.3d 787, 793 (7th Cir.
2004))) (alterations in original) Nolan had not served Black when the court held its hearing on
June 24, 2016, and he withdrew Count One only as to the City in his respdasadton to
dismiss §eeECFNo. 17 at 2). Black subsequently movedligmiss @unt One for the same
reasorthe City moved to dismiss+#-Nolan alleged that Black was a state actor. But that does
not mean Black suffered unfair prejudicem the delay becauséolan could not be sure in June
2016thatBlack would latertakethe same position as th&y; especially given that Nolan sued
Blackin his individual capacity. While Nolamay haveadelayed serving Black without
articulating gparticularlygood reason, Black has not shown that Noldelay in serving him

prejudiced him.See McCoy760 F.3d at 68faffirming grant of leave to amerabsent prejudice
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even though “the unexplained delay looks more like procedural gamesmanship tivaategi
ignorance or oversight”).
V.CONCLUSION

For the reasons given above, aefents’ motions to dismiss (EQ¥os. 13, 2pare
granted in part and denied in part. Nolan’s complaint (ECF No. 1) is dismissed. The court
grants Nolan limited leave to amend his conmlay and including February 24, 2017, as
follows: (1) Nolan may not reallege a § 1981 claim as pleaded in Count One, bay ht#empt
to plead a claim against Black under another legairh€2) Nolan may amend histle VII
retaliation claimagainst the City pleaded @ountTwo only; (3) Nolan may not amend Count
Three because his failute compéhin to the agency of discrimination based on his membership
in a protected category renders any amendment fatitt{4) Nolan may not replead the
respondeasuperiorallegations against thet¢ in Count Four. Failure to file an amended
complaint by theleadline set in this order will result in the entry of a judgment dismissing this

action with prejudice A status conference is set fdrarch 1 2017, at 9:30 a.m.

Date: February0, 2017 /sl
Joan B. Gottschall
United States District Judge
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