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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BCI ACRYLIC BATH SYSTEMS INC., )
Plaintiff, ; 16C 68
VS. g Judge Feinerman
CHAMELEON POWERINC,, ;
Defendant ;

M EMORANDUM OPINION AND ORDER

BCI Acrylic Bath Systems, In@llegesn this diversity suithat Chameleon Power, Inc.
breached theisoftware development and services contr&xbc. 1. Chameleon has moved to
dismissfor lack of personal jurisdiction and improper venuethe alternative, Chameleon seeks
abstention under the doctrine set forttCimlorado River Water Conservation District v. United
States424 U.S. 800 (1976), pending the resolutio@bé&meleon’previously filed suiagainst
BCI in Michiganstate courtChameleon Powetnc. v. BCI Acrylic Bath Syslnc., 2015-
150765-CB (Cir. Ct. Oakland Cnty., Mich. filed Dec. 23, 2015) (state court complaint
reproduced at Doc. 1B-at 35). Doc. 16. The motion to stay is granted, and the motion to
dismiss isdenied without prejudice to renewal if the stay is lifted.

Background

BCl is an lllinois corporation that manufactures and distributes acrylidipatis, wall
surrounds, and other home produdts principal place of business isamorthern suburb of
Chicago Doc. 1 at { 1; Doc. 19-at 11 12. Chameleon is a Michigan corporation that offers
information technology (T”) servicesits principl place of bumess is in Novi, Michigan

Doc. 1 at | 2; Doc. 1&-at 1.
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On September 15, 2014, BCI and Chameleon entered into a “Software Development and
Services Agreement.Doc. lat I 5 Doc. 141. The agreement s¢éat that Chameleon would
provide BCI withseveral ¢chnical services, including a “web visualization solution,” an iPad
app, photographs and stock scenes for BCI’'s website, a “custom ImageMapper” qttotogr
upload tool, data capture, a software license, and a “[p]Jroduct management serorgoing
maintenance of products byn@meleon.” Doc. 4l at 5. Section 17 stad that Chameleon’s
“[d]evelopment of [these] tools and services ... will take approximately ninetyg@g) érom
receipt of [the] signed agreement, down payment, complete receipt otcgatata, and final
room scenes selection from” BCI. Doc. 1 at { 6; Doc. 1-1 at 3.

According toBCIl, Chameleon failed tbmely providetherequired tools and séces.
Doc. 1 at 7. Aa resultBradDimick, BCI's Director of Learning & Developmerdrranged
for Chameleon to witness the npefforming elements of its wonka virtual meetings on the
web service www.gotomeeting.com. Doc. 19-1 at § 10-11. On January 23, 2015, Dimick visited
Chameleon’s office in Michigan to demonstrate the probléet BCI was encountering due to
Chameleon’s allegefailure to perform.Id. at § 12. BCI has paid Chameleon $35,000 under the
agreement Doc. 1at 1 9.

On December 23, 2015, Chameleon sued BCI in the Circuit Court of Oakland County,
Michigan, for breaching the agreement. D@62 at 35. Chameleon allegékatit has
performed its contractual obligations and delivered the required services and pro@£ts
but that BCI had paid only approximately $33,000 of the $85,000 invoiced by (&uamiel. at
4. On January 5, 2016, BCI filed the present suit in this calleging breach of contract and
seeking thé35,000 it has paid Chameleon plus lost profits exceeding $500,000. Doc. 1 at § 10.

On March 9, 2016, BCI answered the Michigait and filed affirmative defenses and a



counterclaim for breach of contract. Doc. 16-2 at 12f20tting asidehe two paragraphs in
BClI's federal complaint allegg diversityjurisdiction and proper venue, Doc. 1 at { 3-4, BCI's
courterclaim in the Michigan suit is identical to federalcomplaint. Compared. at 1 12, 5-
10, with Doc. 16-2 at 12-13.
Discussion

TheColorado Riverdoctrine provides that “a federal court may stay or dismiss a suit in
exceptional circumstances when there is a condustate proceeding and the stay or dismissal
would promote ‘wise judicial administration.’Caminiti & latarola, Ltd. v. Behnke
Warehousing, In¢962 F.2d 698, 700 (7th Cir. 1992) (quotidglorado River424 U.S. at 818);
see alsd~reed v. JPMorgan Chase Bank, N.A56 F.3d 1013, 1018 (7th Cir. 2014ame). The
Supreme Court “has cautioned that abstention is appropriate only in ‘exceptiomalstacces,’
and has also emphasized that federal courts have a ‘virtually unflagging ohligato exercis
the jurisdiction given them.”AXA Corporate Sols. v. Underwriters Reinsurance G@47
F.3d 272, 278 (7th Cir. 2003) (quotiwlorado Rivey424 U.S. at 813, 817¢gitation omitted)
In determining whether to abstain, the court’s task is “not to find some substeasiah for the
exerciseof federal jurisdiction by the district court; rather, the task is to ascertain aevhib#re
exist exceptional circumstances, the clearestsiffications, that can suffice undéolorado
Riverto justify thesurrenderof that jurisdiction.” TruServ Corp. v. Flegles, In&19 F.3d 584,
591 (7th Cir. 2005) (quotiniloses H. Cone Mem’l Hosp. v. Mercury Constr. Cotp0 U.S. 1,
25-26 (198 (internal quotation marks omitted)

TheColorado Riveranalysis has two steps. “First, the conust determine whether the
state and federal court actions are parallEkéed 756 F.3d at 1018lIf the actions are parallel,

the court then weighs ten non-exclusive factors to determine whether absteptioper. 1bid.



A. Whether the Federal and State Cases Are Parallel

Although state and federal ssiiteednotbe identical to be paralledee Adkins v. VIM
Recycling, InG.644 F.3d 483, 498-99 (7th Cir. 2011) (“[FJoolorado Rivempurposes ...
[p]recisely formal symmetry is unnecessary.”), the suitshereare identical. Chameleorsued
BCI in Michigan state court for breach of contract, and BCI in turn sued Chameleondattttis
for breachiig thesame contracdnd then filed a counterclaim in state court that is materially
identical to its federal claimNeither suit includes additional claims, issues, or parties. Both
casedurn on which partypreached the contract, and thus “will be resolved largely by reference
to the same evidenceTyrer v. City of S. Belqid56 F.3d 744, 752-53 (7th Cir. 2006).

Becausesuits are parallel “when substantially the same parties are contemporaneously
litigating substantially the same issues in another foréneéd 756 F.3d at 101BCI's federal
suit and Chameleon’s state court suit are paralleaCdorado Riverpurposes.SeeAAR Int'l,
Inc. v. Nimelias Enters. S,&250 F.3d 510, 521 (7th Cir. 2001) (‘J@ions filed in separat®ra
alleging breaches of different provisions of the same contract may frgbemnteemed parallel
for Colorado Rivempurposes.”). tibears mentioBCl does noargue thaparallelismis absent
here Doc. 19 at 10-11, thus féeiting the point SeeMilligan v. Bd. of Trs. of S. lll. Uniy686
F.3d 378, 386 (7th Cir. 2012) T]he forfeiture doctrineapplies not only to a litigant’s failure to
raise a generargument ... but also to a litiganfailure to advance a specifioint in support
of a generahrgument.”);Judge v. Quinn612 F.3d 537, 557 (7th Cir. 2010We have made
clear in the past that it is not the obligation of this court to research and colegal@rguments
open to parties, especially when they are represented by counsel, and werhadetved
perfunctory and undeveloped arguments, and arguments that are unsupported by pertinent

authority, are waived.”) (internal quotation marks and alterations omitted).



B. The Colorado River Factors
The second step in ti@olorado Riveranalysis requires examining and balancing the
following ten nonexclusive factors:

1) whether the state has assumed jurisdiction over property; 2) the
inconvenience of the federal forum; 3) the desirability of avoiding piecemeal
litigation; 4) the order in which jurisdiction was obtained by the concurrent
forums; 5) the source of governing law, state or federal; 6) the adequacy of
statecourt action to protect the federal plaintiff's rights; 7) the relative
progress of state and fedigpaoceedings; 8) the presence or absence of

concurrent jurisdiction; 9) the availability of removal; and 10) the vexatious or
contrived nature of the federal claim.

Freed 756 F.3d at 1018. [N]o one factor is necessarily determinatiaad the careful
weighing of all factors is necessary to determine whether circumstancesaxanting
abstention.”lbid. (quotingColorado River424 U.S. at 818%ee also Tyrerd56 F.3d at 754-55.

1. Whether the state has assumed jurisdiction over propé&tgstate court has not
assumed jurisdiction over property, so this factor weighs against abstention.

2. The inconvenience of the federal forudnder this factor, the “proper inquiry is the
relative inconvenience of the competing fora to the partid@aR 250 F.3d at 522-2@mphasis
omitted). BCI's principal place of businesstisis District, whileChameleon’ss in the
Michigancourts jurisdiction Because neithdorum is convenient for both partiaad because
each forum is equally inconvenient to the oustate partythis factor is neutral

3. The desirability of avoiding piecemeal litigaticiiPiecemeal litigation occurs when
different tribunals consider the same issue, thereby duplicaffiogs and possibly reaching
different results.”Day v. Union Mines In¢.862 F.2d652, 659 (7th Cir. 1988%ee also Freed
756 F.3d at 1022‘Dual proceedings coulohvolve ...agrand waste of efforts by both the court
and patrties in litigating the sanissues regarding the sanoairact in two forums at once.”

Day, 862 F.2d at 65@nternal quotation marks omittedYHere, the state and federal forums



have ... the same parties before them and are litigating substantially the sas@issng from
the same set of factsFreed 756 F.3d at 1022As a result, ppceeding simultaneously in both
forums would ensure “duplicative and wasteful litigation with the potential ohgistent
resolutions of the issue.Caminiti, 962 F.2dat 701; see also Freed’56 F.3d at 1022 (“[I]f both
state and federal proceedings were allowed to proceed, inconsistent colildygeopardize the
appearance and actuality of justice.”)

BCI contends that the possibility of piecemeal litigation “applies equally todaoties,”
Doc. 19 at 11, but that is not a relevant consideration for this factor, which is concernedlabov
with not “duplicating the amount gdidicial resources required to reach a solutiofRreed 756
F.3d at 1022 (emphasis addesbe also Adkin$44 F.3d at 498 (“TheJolorado Rivef
prudential doctrine is a matter of judicial economy.”). Simultaneous proceedings \gmuld a
incent one or the other party to attempt to delay proceedings in one forum should the other forum
appear more favorabl&seelLaDuke v. Burlington N. R.R. C&79 F.2d 1556, 1560 (7th Cir.
1989). This factor strongly favors abstention.

4. The order in which jurisdiction was obtained by the concurrent far@hameleon
filed the state suit on December 23, 2015, Doc. 4635, and BCI filed the federal suéss
than two weeks later, on January 5, 2016, Doc. heM/one case is filed closely on the heels of
the other, the Seventh Circuit has cauttlet this factor “is to be applied in a pragmatic,
flexible manner'and “should not be measured exclusively by which complaint was filed first.”
Caminiti, 962 F.2d at 702 (holding that suits filed one week apart did “not weigh heavily in
either direction” for purposes of this factor). In such situations, this faetds the seventh
Colorado Riveffactor, with the important consideration being “how much progress has been

made in the two actions.Ibid.



At this point, ‘the state proceeding has progressed further than the fedéiel.”

Indeed, here were nproceedings in this courtpther than the filing of the complairgtior to
th[is] motion.” Colorado River424 U.S. at 820BCI cortends that this suit has progressed as
far as the state court suit, but that is wragBCl has already answered the state court
complaint and filed affirmative defenses ancbuntertéaim. Doc. 162 at 2-20. This factor
slightly favors abstention.

5. The source of governing law, state or fedeféthe parties dispute whether lllinois or
Michigan lawgoverns their clians. Doc. 16 at 13; Doc. 19 at 11; Doc. 21 at 7-8. The court need
not resolve the choice-ddw issuebecause this factor weiglagainst abstentiaregardless of
which sice is right, as state law rather thfaderal law will govern this suitSee Microseftware
Computer Sys., Inc. v. Ontel Cqrp86 F.2d 531, 537 (7th Cir. 1982) (holding that the fact that
federal“jurisdiction is founded on diversity of citizenship and the law to be applied is
exclusively state law” wighs in favor of abstention)yerruled on other ground$ulfstream
Aerospace Corp. v. Mayacamas CoiB85 U.S. 271 (1988).

6. The adequacy of state court action to protect the federal plaintiff's rigg@s$
contendghat Chameleon has a “home state advantage” in Michigan statel@oartl9 at 11,
but has offered no ewithce or even any reassaggeshg that the Michigan state court would be
prejudiced against it. “[T]here is no fear that [BCI's] rights will not be adetyuptotected in
the state proceedifip as the same questions of law and fact are presented as in th[is] case and
the state court can resolve these questions just as effectigdbrKv. Lacy 376 F.3d 682, 688
(7th Cir. 2004) see also AXA Corporat847 F.3d at 280 AXA has insinuated that the Texas
courts wil not live upto th[e] standard [of the federal court], but this is pure speculation that we

expressly disavow.”). nlthe exceedingly unlikely circumstance thatMiehigan court does not



adequately protect BCI’s right&grdinary principles of res juidata and collateral estodpeould
not prevent [BdIfrom bringing[its] claims back before a federal courtumenConstr., Inc. v.
Brant Constr. Co. In¢.780 F.2d 691, 697 (7th Cir. 1988jting Allen v. McCurry 449 U.S. 90,
101 (1980))see also Freedr56 F.3d at 1023 (acknowledging th&@@orado Riverstay
“allows [the plaintiff] the possibility to revive his federal litigation ... in the unlikeWent that
the state court action is inadequat@ijpkaw v. Weavei305 F.3d 660, 671 (7th Cir. 2002)
(“[N]Jotwithstanding the doctrine of collateral estoppel, redeterminatiorsaesis warranted if
there is reason to doubt the quality, extensiveness, or fairness of procedureslfollpwar
litigation.”) (internal quotation marks omitted).

Further BCI severelyundercuits submissiothatChameleorenjoys ehomestate
advantage by choosing not to remove tia¢esourt suit to the Eastern District of Michigalt.
not removable at its inceptiothe state court suit certainly became removable &I filed its
$535,000 counterclaim on March 9, 201%ee28 U.S.C. 8§88 1332(a), 1441(@), Doc. 162 at
12-14. Yet BCI failed to remove the state court suit either within thirty days of being served,
which it could have done if the suit was removadilés inception, or within thirty days of its
filing the counterclaim, which it could have done if the suit became removable onlyt Gleck
the counterclaimSee28 U.S.C. 88 1446(b)(1), 1446(b)(BecausaBCl “decided voluntarily
to forego the opportunity to litigate in one federal forjtine Eastern District of Michiganthe
concerns underlyinGolorado Riverare now mitigated as it seeks to litigate in anoftines
District].” VRCompliance LLC v. HomeAway, In¢l5 F.3d 570, 576 (4th Cir. 2013ge also
Microsoftware 686 F.2d at 537 (“If MCS were concerned by prejudice in the New York state

courts, it coulchaveremoved the state court action to a federal court in New York. Indeed, any



interest MCS had in a federal forum could have been satisfied by removing the¢iome ac
instead of creating a secaiyd This factor favorsabstention.

7. The relative progress of state and federal proceediAgsdiscussed abovihe state
suit has progressedightly furtherthan this suit, so this€torslightly favors abstention.

8. The presence or absence of concurrent jurisdict®ecauséBCl’s claims arise under
statelaw, Chameleon would bgusceptible to suih either Michigan or lllinoistatecourt, so
this factor favors abstentiorSee Microsoftware 686 F.2d at 53&f. Caminiti, 962 F.2d at 702-
03 (holding that the state courtisability to hear a federal claim weighed against abstention).

9. The availability of removal“The ninth factor intends to prevent a federal court from
hearing claims that are closely relatedstate proceedings that cannot be removeégeed 756
F.3d at 1023. As notedhe state court suét one pointvasremovable had BCI chosen to
remove it. But because BClI failed o so, his factor favors abstention because this federal suit
is bound up with claims in the (how) noemovable state case.

10. The vexatious or contrived nature of the federal claifteere is no need to
comment adversely dBCI's motives to conclude thatebause its federabmplaintmirrorsits
state court counterclainthe federal suit is “vexatious” and “contrived” within the meaning of
Colorado River Seelnterstate Material Corp. v. City of Chicagé47 F.2d 1285, 1289 (7th Cir.
1988)(“[T]he federalsuit could be considered both vexatious and contrived. ..e B&¢ no
reason why all claims and all parties could not have been, and still could not be, part of one
Suit.”); see also Freed’56 F.3d at 1024 (noting that the tenth “factor can weigh in fafvor
abstention when the claims and parties in the federal suit could have been includextigirtae

state court proceeding”)That said, the fact th&CI declined taemove the stateourt sulit to



the Eastern District of Michigan while filingnidenical suit in this Districtstrongly suggests
that it has behaved vexatiously.

In sum, eight of the te@olorado Riverfactors—particularly the thirdfifth, sixth, ninth,
and tenth factors-favor abstention and provide the “exceptional circumstances” reegdss
abstain under that doctrine. The Seventh Circuit routinely hold€tilatado Rivershould be
implemented through a stay, not dismissa¢e Mulholland v. Marion Cnty. Election Bd46
F.3d 811, 816 (7th Cir. 2014) (noting tl&&lorado Riverabstention “ordinarily calls for a stay
rather than dismissal’Montano v. City of Chicag®75 F.3d 593, 602 (7th Cir. 200DIGNA
Healthcare of St. Louis, Inc. v. Kais@94 F.3d 849, 851-52 (7th Cir. 2002). Accordingly, this
suit is stayed pending resolution of tdehiganstate court suit. When that suit concludes, any
party may move this court to lift the stay and proceed withfélgisral case in a manner
consistent with the state court’s rulings and any applicable preclusion psmdaeRogers v.
Desideriq 58 F.3d 299, 302 (7th Cir. 1995) (“It is sensible to stay proceedings until an earlier-
filed state case has reached a conclusion, and then (but only then) to dismissotltegiuiiton
grounds of claim preclusion.”).

Because the casestayed, the court need not rule on Chameleon’s motion to dismiss.
See h re LimitNone, LLC551 F.3d 572, 576 (7th Cir. 2008) (“[A] federal court has leeway to
choose among threshold grounds for denying audience to a case on the meritstigy (quoti
Sinochem Int’l Co. Ltd. v. Malay. Int’l Shipping Carp49 U.S. 422, 431 (2007)). The motion
to dismisss thereforedenied without prejudice to renewathe stay in this case Igted. See
Lumen 780 F.2d at 693 (notinbat “[d]ue to its disposition fothe Colorado Rivelissue, the
[district] court did not decide whether the complaint should also be dismjisBet”of Chi., Ltd.

v. Espinosa2009 WL 1904401, at *1 (N.D. Ill. July 2, 2009) (grantinG@orado Riverstay

10



without resolvingseveral motns to dismiss)y.S. Distrib. Co. v. Nat'l Record Mart, In000
WL 1720971, at *1 (N.D. lll. Nov. 16, 2000) (grantingcalorado Riverstay wihout resoling a
motion to dismiss for lack of personal jurisdiction or improper venue).
Conclusion
For the foregoing reasons, Defendants’ motion to stay und€@dloeado Riverdoctrine
is grantedand its motion to dismiss denied without prejudice. This suit is stayed pending
resolution ofChameleon Power, Inc. v. BCI Acrylic Bath Systems, 2@d.5-150765=B (Cir.

Ct. Oakland Cnty., Mich. filed Dec. 23, 2015).

?_.0,;__

United States District Judge

May 24, 2016
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