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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KABBE ENTERPRISES, INC., PAYLESS
DISCOUNT MUFFLER & BRAKES, INC.,
PAYLESS AUTO BODY SHOP &
COMPLETE AUTO REPAIR, INC.,

ZANASA, INC., and MEHMET GUZELDERE,

Plaintiff s,
V. 16C 579

THE TRAVELERS INDEMNITY COMPANY
and ROOFING CONSULTANTS LIMITED,

)
)
)
)
)
)
)
)
;
) Judge John Z. Lee
)

)

)

Defendans.

MEMORANDUM OPINION AND ORDER

In this diversity casepPlaintiffs have sued their insurer, The Travelers Indemnity
Company {Traveler$), a Connecticut corporatioripr breach ofan insurancecontractunder
lllinois law. They have also brought a negligence claim ag#&tosifing Consultants Limited
(“RCL"), a Wisconsincompany hied by Travelersto inspectPlaintiffs’ roof for hail damage
Defendants have eachovedfor summary judgment. For the following reasons, both motions
are granted38] [43]. This case is terminated.

Background*

Plaintiff Mehmet Guzeldereowns several auto repair shops and bowghtnsurance
policy for the properties from Travelers throulgis insurance agentusuf Ozkaymakof Trojan
Insurance AgencyTravelers’ LR 56.1(a)(3) Stmfy1, 7, 10. The policy at issue, Policp N-

680-8416P163IA-11, coveredPayless Discount Muffler & Brakes, Inc., located at 2219 South

! Unless noted otherwise, these facts are undisputed and viewed in the lighavoosble to the

party opposing summary judgmergee Baptist v. Ford Motor Ca827 F.3d 599, 599 (7th Cir. 2016).
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Western Avenue in Chicago, lllinois (tHi®aylessProperty).? It was originally issued by
Travelers for a ongear term effective March 26, 2010, amdsrenewed on March 26, 201fbr
an additional ongrear term.Id. § 5.

The Policy requires the insured to “give[] prompt notice of the loss or damage rieBsisi
Owners Property Coverage Policy, 8 E.3.a(2). The Polgo contains a limitation that
requres the insurer to file suit under the Policy within two years of the loss:

4. Legal Action Against Us

No one may bring a legal action against us under this Coverage
Form unless:

a. There has been full compliance with all of the terms of this
Coveragd-orm; and

b. The action is brought within 2 years after the date on which the
direct physical loss or damage occurred.

The 2 year period for legal action against us is extended by the
number of days between the date the proof of loss is filed with us
andthe date we deny the claim in whole or in part.

Travelers’ LR 56.1(a)(3) Stmf{. 34.

When an agenbinds coverage for one of idients, Travelers’ normal practice and
procedure is to print complete copigsthe insurance policy and mail it to thgeait. Travelers’
LR 56.1(a)(3) Stmt. § 16. Ozkaymak woulsuallyreceivethe @pies in the mail, and he would
deliver one copy to the client and keep the other copy in hssdfil&rojan. I1d.  17. Although
Ozkaymakstates that he delivered a copy of ®elicy to Guzelderewhen it was originally
issued andhen amendments thereto when the poliggs renewedGuzeldere does not recall

everseeing one. Pl.’s LR 56.1(b)(3)(B) Stmt. (Travelei%)19—20 Guzelderehadinstructed

Ozkaymak to “had all the papers” related to his insuramszausesuzeldere was najood at

2 Although the Policy covered all of Guzeldere’s properties, the only progersgue in this case

is Payles$’roperty. Id. 1 2 7, 10.



keeping track othings Id. § 12. It is undisputed thadzkaymakcouldretrieve angrint a copy
of the Policy from the favelers website Travelers’ LR 56.1(a)(3) Stnff18, 24, 25°

In May 2011, there was a fire at one of Guzeldere’s other propeltie§.21. After the
fire, Guzeldere asked Ozkaymad handle the claim with TravelersPl.’s LR 56.1(b)(3)(B)
Stmt. (Travelersy 22; Travelers’ Ex. 1, Guzeldere Dep. at 28:17-23.

According to Plaintiffs, o June 30, 2011the PaylessProperty was damaged by a
hailstorm. Travelers’ LR 56.1(a)(3) Stmf] 4. Guzelderestates that he became aware of the
damage that day.d.  26. Plaintiffs notified Travelers of the lossver two years latern
December 6, 2013.d. § 27

Among the inspectors hired Biyravelersto determine whether the roof the Payless
Propertyhad sustained hail or wind damage iefendantRCL, an engineering firm RCL’s
LR 56.1(a)(3) 1 16; Pl.’s LR 56.1(b)(®) Stmt. (RCL) M 1-2 RCL inspected the roof and
concluded there was no evidence of hail or wind damage. RCL's LR 56.1(a)(3)>-1§. 17
Plaintiffs hired their own engineer, who disagreath RCL’s conclusions.Id. I 21;PlL’s LR
56.1(b)(3)(C) Stmt. (RCL) 1 3.

On December 11, 2015, Plaintiffs filed this lawsuit in the Cir@aitirt of Cook County,
lllinois. Pl.’s LR 56.1(b)(3)(B) Stmt. (Travelers) { 33 ravelers removed the action to this

Court based on diversity jurisdictiotd.

8 Although Plaintiffs attempt to dispute eébe facts by assertingthat, upon renewal, Travelers

would send only the amendments to the polditing Travelers’ Ex.B, Ozkaymak Dep. at 32:233:2,
33:3; Travelers’Ex. C, KupecAff. 11 4, 6,these exhibits daot refute that the Policy was otherwise
available via Travelersvebsite see Travelers’ LR 56.1(a)(3) Strfji24.

4 Travelers never told Plaintiffs that it would not enforce the-lguitation provision. Id. { 36.
Nor did it ever communicate to Plaintiffs that it would extend the tinnefifiag a lawsuit under the
Policy. Id. 1 37.



Analysis

Under Federal Rule of Civil Procedure 56, summary judgmeptogerif the movant
“shows thathere is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of lawFed. R. Civ. P. 56(a)"A genuine dispute to a material fact exists
if the evidence is such that a reasonable jury could return a verdict for the nonmowrig part
Dawson v. Brown803 F.3d 829, 833 (7th Cir. 2015) (internal quotation marks and citation
omitted). The court views the factual record and drgsy all inferences in the light most
favorable to the nonmoving party.Allin v. City of Springfield 845 F.3d 858, 861 (7th Cir.
2017).

l. Travelers’ Motion for Summary Judgment

It is undisputed that the loss occurred on June 30, 2011, and that Plaintiffs filed this
lawsuit over two years later on December 11, 201&. 1 6, 33. Travders contends that
Plaintiffs’ insurance coverage claisbarred by the twayearsuitdimitation provision contained
in the Policy.

“lllinois law recognizes limitation periods as valid contractual provisions imsurance
contract” Am. Access CasCo. v. Tutson 948 N.E.2d 309, 31Z7Ill. App. Ct. 2011)
“Compliance with the suit limitation provision of the policy is a condition pretetterecovery
under a policy.” Cramer v. Ins. Exch. Agenc§75 N.E.2d 897, 908Il. 1996). Nonetheless,
thereare restrictions osuitdimitation provisionssuch as waiver anestoppel, & well asthose
imposed by thdllinois Insurance Code.Great Lakes Reinsurance (UK) v. 1600 W. Venture,
LLC, 261 F. Supp. 3d 860, 863 (N.D. Ill. 2017).

Plaintiffs assert they should not be precluded from asserting their claaudaethe

doctrines of waiver and estoppel apply.



A. Waiver

In lllinois, waiver is a “voluntary and intentional relinquishment of a known righ?M
Fin., Inc. v. Norandal USA, Inc392 F.3d 889, 895 (7th Cir. 2004)A waiver may be express
or implied, arising from acts, words, conduct, or knowledge of the inslirer unilateral, as no
act of the insured is necessary to complete W Cas. & Sur. Co. v. Brochd75 N.E.2d 872,
878 (lll. 1985) (citations omitted):[W] here waiver is implied from conduct, the act must be
clear, unequivocal, and decisiveNat’| Tea Co. v. Commerce & Indus. Ins..C456 N.E.2d
206, 213 (lll. App.Ct. 1983).

Plaintiffs contendthat Travelers has waived its right to enforce the-lsuitation
provision because Travelers never provided Guzeldere with a copy of the Policy. Int,suppor
Plaintiffs cite toMiller v. Safeco Ins., Co. of An683 F.3d 805 (7th Cir. 2012). Miller, where
the insurer did not provide the insured a copy of the policy, the Seventh @ppeitate court
applied waiver,explainingthat, under Wisconsin lawf]i]f an insurer does not provide the
insured with a copy of the policy or some other documentation of its terms, the insyraotn
deny coverage based on an exclusion in the pblilty.at 811.

Miller is inapposite because lllinois law governs this Gagend lllinois stands in stark
contrastto Wisconsin law in this regardSee Great Lakes Reinsuran@b61 F. Supp. 3dt 863
(distinguishing Wisconsin lawvith regard to waivepnf insurance contract provisignsUnder
lllinois law, “[i] t is well settled that plaintiffs bear the burden of knowing the contents of their
insurancepolicies’” Babiarz v. Stearn®d7 N.E.3d 639, 654ll. App. Ct. 2016) (citingrurtak v.
Moffett 671 N.E.2d 827, 82Qll. App. Ct. 1996); Connelly v. Robert J. Riordan, & C®%17

N.E.2d 76, 7Yll. App. Ct. 1993). “Even if they do not read the palicthey are deemed to

° See LaphanrHickey Steel Corp. v. Prection Mut. Ins. Co, 655 N.E.2d 842, 845 (1l11995)
(stating that an insurance policy is generally governecimpng other thingshe location of the subject
matterandtheplace bearing a rational relationship to the insuranceamntr

5



know the information the policy contaifis.Babiarz 57 N.E.3d at53 “The insured cannot
blame the insurance company for its failure to read the policy to disdweedquirements for
bringing suit. It is not the duty of the insurer to inform the insured of his duti€amcratft,
Inc. v. First State Ins. Co606 N.E.2d 537, 53@ll. App. Ct. 1992). This rule is “especially true
if the policy was available and the insured was not prevented from readin§lat? Prod.
Workers Union Ins. Tr. v. Cigna Carp65 F.3d 897, 9047th Cir. 2011)(quoting Maxton v.
Garegnanj 627 N.E.2d 723, 728 (lll. App. Ct. 1994)).

It is undisputed that Plaintiffs could have requested a complete copy of thed® @ity
time from Ozkaymak, who could have obtained it from Travelers’ webSeeTravelers’ LR
56.1(a)(3) Stmt. 11 18, 24, 25. Thus, the Policy was available to Plaintiffodiotieandafter
the alleged loss. Given this recoRlaintiffs have presented no facts showthgt Traelersdid
anything towaive the suHimitation provision. See Great Lake®61 F. Supp. 3ct 863-64
(granting defendant'summary judgmennotion where plaintiff madevaiverargumentpecause
there was no evidee that the insured requested a copy of the poli¢iaat the insurer refused
the requesgt Becauseno rational jury could conclude from these facts that Travelers’ conduct
establisked a clear, unequivocal, and decisive relinquishment of its right mranthe tweyear
suitdimitation provision Plaintiffs cannot rely upon the doctrine of waiver.

B. Equitable Estoppel

Under lllinois law, an insurer may be equitably estopped from enforcprgwésion in a
policy where an insureéulls an opponeninto a ‘false sense of securitihat a claim may be
settled without resort to litigationKoclanakis v. Merrimack Mut. Fire Ins. G899 F.2d 673,
676 (7th Cir. 1990)citing Beynon Bldg. Corp. v. Nat'l Guardian Life Ins..C455 N.E.2d 246,

252 (1983). “[l]t is not necessary that the insurer intentionally mislead or deceive sheeth



or even intend by its conduct to induce delay; rather, all that is necessary tisethasured
reasonably relies on the insurer’s conduct in foregoing filing & sBiirress-Taylor v. Am. Sec.
Ins. Co, 980 N.E.2d 679, 687 (lllApp. Ct.2012). “Cases in which an insurer’s conduct is
found to amount to estoppel typically involve a concession of liability by the inadeance
payments by the insurer to the pl#inin contemplation of eventual settlement, and statements
by the insurer which encourage the plaintiff to delay filing his actidimamcraft 606 N.E.2dat
540.

Echoingtheir argument as to waiver, Plaintiisguethat Travelers should be equitably
estopped from enforcing the slihitation provision because Travelers never provided
Guzetlere with a copy of the Poligynce it was renewedin supportPlaintiffs rely principally
on Salloum Foods & Liquor, Inc. v. Parliament Ins. C888 N.E.2d 23 (lll. App. Ct. 1979).

In Salloum Foodsthe plaintiff’'s store was robbed, and peomptly notified the insurer
of the loss. Id. at 24. Settlement negotiationensuedwith the claims adjuster, biefore they
could concludethe storewas sold andthe policywas cancelled Theonly copyof the policy
was senbackto the insurer.ld. at 24-25. Settlement agotiationscontinued butthen stalled
Id. at 25.

On the eve of the sulimitation deadline the plaintiff sent a letter tahe nsurer
requestinga copy of theapplicablepolicy, but the insurer gave the plaintiff the runargund
stating that it did not hava copy ofthe policyand directed the plaintiff to contact the claims
adjuster ¢ obtain it. Id. at 26. The plaintiff then sent a letter to the claims adjuster, who ignored
the request.ld. at 26-27. The plaintiff sued the insurer about a monfierathe suilimitation

deadline.ld. at 24. Because the plaintiff's request for the policy had been refused by the, insure



the court held that the insurer was equitably estopped from enforcing thiemsgation
provision. Id. at 31.

The facts in this case are materially distinguishable from thoSalioum Foods Here,
Guzelderedid notpromptly notify Travelers of the loss butather, waited until almost twand
a-half years after the loss date. Pl.’s LR 56.1(b)(3)(B) Stmt. (Tras)efeff 6, 27. Nor did
Travelers engage in any conduetuch as participating in settlement discussietigat would
lead Plaintiffs to believe that they had more time. Finalbthing in the record indicates that
Guzeldererequesteda copy of the Policyfrom Travelersat any timeor that Travelersor
Ozkaymakrefusedsuch a requestinstead it is undisputed thaBuzelderanstructed Ozkaymak
to “hold all the @mpers” related to his insuraneed that he could have obtained a copyhef
Policy by askingOzkaymakto print a copy from Travelers’ websitéd. {1 12, 18, 24, 25.

What is more it is undisputed that Travelers never told Plaintiffs that it would not
enforce the suilimitation provision. Id.  36. It is also undisputed that Travelers never
communicated to Plaintiff;n any waythat it would extend the time for filing a lawsuit under the
Policy. Id. 1 37. Plaintiffs simplyhave not pointed to any conduct on the part of Travelers that
creaes a triable issue of fact as to equitable estoppel, such as a concessiontypf éigialyment
in contemplation of settlement, or statement that would have induced délagisuit.

The obvious reason for the lack of such evidence isRlantiffs did notevennotify
Travelers ofthe loss until December 6, 2013, or five months and six atigsthe deadline for
filing a lawsuitbased on the denial of the insurance claifmavelers’ LR 56.1(a)(3) Stmt. |1 6,
27, 34. Plaintiffs’ lawsuit was time-barred before they notified Travelers of the loss.
Accordingly, no rational jury could conclude that Travelers is equitabbppstl from enforcing

the suitimitation periodin the Policy



For these reasons, the Court concludes that Plaintiffs have failed to coesigrze issue
of material fact as to the doctrines of waiver and equitable estoppel, and theiit Egesnst
Travelers is barred by the twear limitation period set forth in the Policy. Accordinglyet
Court grants Travelers’ motiofor summary judgment.

I. RCL’s Motion for Summary Judgment

Plaintiffs claim that, after they notified Travelers of thess RCL acted in a negligent
manner when itinspected thaoom of thePropertyand determined that there was no halil
damage.Compl. 1 36.In lllinois, to prove negligence, a plaintiff must “show that the defendant
owed her a duty, that the defendant breached that duty, and that the breach was tlaeproxim
cause of her injuries.Furry v. United States/12 F.3d 988, 992 (7ir. 2013).

Plaintiffs and RCL agree that the claim against RCL can proceed onlyintifdaare
able to overcom@ravelers’ summary judgment motiobhecause only then would Plaintiffs be
able to establish that RCL’s actions proximately caused thamyinjSeePl.’'s Mem. Opp’'n
RCL’s Mot. Summ. J.#48. Because Plaintiffs were not able to dotbeyhave failed to create a
triable issuas to proximate caus€&€he Court grants RCL’s motion for summary judgment.

Conclusion

For the above reasons, the Court grants The Travelers Indemnity Company’s and Roof
Consultants Limited’s motions for summary judgment [38][43udgment will be entered in
favor of Defendants The Travelers Indemnity Company and Roofing Consulianted. This
case is terminated.

SO ORDERED ENTERED 3/26/18

John Z. Lee
United States District Judge




