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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HOWARD S. NEFT, on behalf of himself)
and all others similarly situated,
No. 16-cv-765
Plaintiffs,
Judge Robert M. Dow, Jr.
V.

UNITED CONTINENTAL HOLDINGS,
INC., and UNITED AIRLINES, INC.,

N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER
Plaintiff Howard Neft(“Plaintiff’) brings this proposedlass action on behalf of himself
and similarly situated plaintiffs against Deéants United Continent&loldings, Inc. (*UCH”)
and United Airlines, Inc. (“United”) (together, ‘@endants”) for Defendants’ alleged breach of
contract arising out of their ifare to provide bargained-for befits to their “Silver Wings”
discount program lifelong members. Currentigfore the Court is Defendants’ motion for
summary judgment [49]. For the reasons explained below, Defendants’ motion [49] is granted.
Judgment will be entered in favor Defendants and against Plaintiff.
l. Background
The Court takes the relevant facts frone tharties’ Local Rule 56.1 statements and
exhibits thereto, [51], [59], and [61]. The fallng facts are undisputed @sis otherwise noted.
Plaintiff resides in Scottsdalérizona. He purports to img this case on behalf of a
putative class defined as follows: All consumat® purchased a lifetime membership in United

Airlines, Inc.’s Silver Wings Ris Program. Defendant UHC id&laware corporation with its
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principal place of business in Chicago, lllinbisDefendant United, a wholly-owned subsidiary
of UCH, is a corporation with its prirgal place of business in Chicago, lllinois.

This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §
1332(d)(2) because (a) Plaintiff is a citizen of Arizona and Defendants are citizens of lllinois and
Delaware, (b) the number of members of th&afwe class exceeds 100, and (c) the aggregate
amount in controversy, per Plaintiff's allegats, exceeds $5,000,000. Venue is proper in this
Court pursuant to 28 U.S.C. § 1391 because Defentiane their principgllaces of business in
this district.

In 1986, United made an offer to customersda§5 and older to jo a travel program
called Silver Wings Plus (“Silver Wings”). Sdv Wings offered beng$ through several of
United’s travel partners, inclualy cruises, hotels, and car restahnd also offered benefits
through United, including flight discounts, bonus miles, and mileage-based and “zone”-based
airfares. Generally speaking, “zoned” fares aveddd into geographic dénation zones, shown
in a grid that lists the flat fare for each zomdnich allow travel at a fixed fare. Silver Wings
offered customers a choice of annual or lifetimemberships. Members joined Silver Wings by
paying a membership fee, which varied depegpdn the type of membership and the date
purchased.

From at least November 1995 through Decen®002, Silver Wings was administered
by Relationship Management Partners, Inc. (fRM During that period, RMP was responsible
for member acquisition, member retention, ameimber communications for the Silver Wings
program. RMP’s member acquien activities included the eation and mailing of marketing

materials, referred to as acqtien mailings or packets, to pattal Silver Wings members.

! Plaintiff does not claim that anybody from UCH aieaany promises to him at the time he purchased his
Silver Wings membership. Plaintiff has never laag conversations with anybody from UCH about his
Silver Wings membership.



After individuals purchased al®er Wings membership, theyould be sent a packet of
membership materials, referred to as a fulfilltneackage, by RMP. Throughout the period that
RMP administered the Silver Wings prograttme fulfillment packages included, among other
things, a membership card and a brochure thdbsgh the program’s membership policies (the
“Terms and Conditions”). In addition, RMP credtand sent to members periodic newsletters
(“Member Reports”) highlighting thizavel offers available to them.

Brad Harraman (“Harraman”) was the Vicee§ldent of Marketing Communications for
RMP from June 1999 through February 2002 andnesgonsible for the Silver Wings program
from November 1995 through December 2002. Hwaaratestified that when someone bought a
lifetime membership, “[tjhey wodl receive . . . welcome gift§and a] newsletters,” which
contained “a lot more travel offers that theyuld take advantage of.[51-2] at 30. Harraman
agreed that “it would bair to say a lifetime membershigsentially was the opportunity to have
access to whatever benefits RMP was able totreggdor its members,” which “[v]aried all the
time.” I1d. Harraman also testified that no “zoned fangste ever promised as a lifetime benefit
of Silver Wings, and more brdly that “[tjhere were no lifetime benefits of Silver Wings,
entitlements that lasted forevef{e]verything has expiration.d. at 39-40. Frther, Harraman
testified, the only thing that people wegraranteed to get in exchange for their $225
membership fee was “[w]hat was in the welcome—what was in the acquisition package.” [59-2]
at 12. According to Harraman, the “lifetinbeenefit would be gdtig—getting the monthly
communications and the other direct mails agylas the program—as long as the travel offers
were being procured.Td. at 12-13.

At the end of 2002, United terminated its agreement with RMP and took back

administration of the Silver Wings pran. In 2005, United ceed selling lifetime



memberships in the Silver Wings program. 2007, United discontinueaffering Silver Wings
to non-lifetime members, and as of July2D07, it no longer offered, activated, renewed or
extended annual Silv&¥ings memberships.

Plaintiff purchased a lifetime membersimpSilver Wings on or about April 27, 2000 for
a fee of $225. Plaintiff testified that he join8dver Wings after receiving a mailing via U.S.
mail, which contained “something that | had poy name on, signed it, and sent it back in.”
[59] at 6. Plaintiff believes he received the nmagjli'no more than two weeks” before he joined.
Id. Plaintiff testified that a contract was formed between him and United based on the mailing
that he received advertising Silver Wing#ccording to Plaintiff's deposition testimony, the
contract included zoned airfareshich he believed would remain in effect (albeit at different
prices) for life. There is no longer any recordla# specific acquisition niag that was sent to
Plaintiff. However, Plaintiff admits that he fv@o basis to dispute théite mailing he received
inviting him to join the Silver Wings progma was substantially similar to the standard
acquisition packet tha&MP sent during 2000.

Harraman testified that RMP used a standargluisition packet thathanged very little
over the course of a year. He further tesdifthat an acquisition packet received by a
prospective member in March or April 2000 wabuthave been “very similar” to acquisition
packets dating from February 2000 (when Plaintiiied Silver Wings). [59] at 6. Harraman
produced the acquisition packets used in Manoth April 2000. See [51-4], [51-5]. However,
Harraman did not know specifically what Plaintiéfceived or have any first-hand knowledge of
the transaction involving Plaintiff.

The standard acquisition mailing sent by RMR2000 included a letter that highlighted

certain travel offers and benefits that wefier@d as enrollment bonuses or welcome gifts, and



also described the ongoing program benefitsnbers could expect to receive. One of the
welcome gifts described was certificates tecemss “USA Collection” mileage-based fares for
free. [51-2] at 26. The standard acquisitianailing included an insert that described the USA
Collection as a “mileage-based fateucture,” where the fare for a flight was determined by the
number of miles being flown and the day of theek. For example, if a customer was flying
fewer than 500 miles on a Tuesday, the fare ddid the same regardless of the starting or
ending cities; what mattered was the total number of miles traveled. The insert advised that the
fares were valid “betweeSeptember 1, 1999, and August 2000.” [59] at 10. The 2000
RMP acquisition mailings did not use the term “zone” airfares or include a map dividing the
United States into “zones.”

The standard acquisition packets that Rigent out during 2000 included a brochure
inviting the recipient to ‘ign up . . . using the enclosed Membership Applicatig®9] at 12.
That brochure also contained, under the heatlisgns and Conditions,” the following standard
language: “Silver Wings Plus and its partnerseree the right to witiraw any offer without
prior notice.” Id. The offer letter that was included tine acquisition packets further informed
prospective members that “[a]dditional detaiigluding any restrictions, will be included with
your membership materials” and that new mersbwho were not “completely satisfied” could
return the membership materials wit®@ days of enrollment for a full refundid.

Once someone purchased a Silver Wingsnbership, RMP would send him or her a
“fulfillment package.” During the entire period when Harraman was supervising the Silver
Wings program—November 1995 through the eh@002—the components of the fulfillment

package were essentially the samléhough specific offers fromavel partners could vary. The

2 For existing Silver Wings members, the USA Collection benefit allowed them to purchase certificates
that then gave them the ability to book USA Collection fares. See [561-2] at 20-21.
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standard fulfillment package included a welcome letter, a “travel wallet” with the new member’s
membership card, the welcome gifts, and thheeEWings Terms and Conditions. If a member
received his or her card, it would have come in a package that included the Terms and
Conditions. The Terms and Conditions were gssted on the Silver Wings website during
2000.

The Terms and Conditions contained in 8tandard fulfillmentpackage at the time
Plaintiff enrolled included théllowing provisions: “Siler Wings Plus and itpartners reserve
the right to substitute or withdraw any offerstorlimit their availability at any time. Terms,
policies, and conditions of Silver Wings Plus $egg are subject to change at any time. United
Airlines reserves the right to terminate the &ilwings Plus Program with 12 months’ notice.”
[59] at 13. The Terms and Conditions alsaluded the following refund provision: “The
membership fee is refundable during thetf@® days of membership only, upon return of
complete membership kit including membersbhgrd, United Airlines Trael Certificates and
Partner Welcome Gift Certificates. Any Milea@lus bonus miles resulting from Silver Wings
Plus enrollment will be forfeited.d.

Plaintiff admits receiving his Silver Wingsiembership card by U.S. mail. Plaintiff also
admits that he has no basisdigpute that after joining Silver Wings he received membership
materials that were substantially similar te gstandard RMP fulfillment package, including the
Terms and Conditions. Nonethede®laintiff also denies thdite was provided the Terms and
Conditions at the time he joined Silver Wireysd denies that the Terms and Conditions formed
part of the contractual relationstiptween him and United. [59] at 16.

Plaintiff did not seek a refund within thedi 90 days of his Silver Wings membership

and did not return the membership kit. aiRtiff received 5,000 MileagePlus miles as an



enrollment bonus and more than 12,000 add#l MileagePlus bonus miles since 2005 due to
his status as a Silver Wings member. Plaintifhasl that he “got some value out of the [Silver
Wings] program in the beginning” of his membersaim recollected that he was “successful” in
booking zoned fares shortly after he joined SiMéngs in the early 2000’s. [59] at 15.

From the time Plaintiff enrolled until $&mber 2005, the Terms and Conditions always
included all three othe following provisions:

Silver Wings Plus and its partners reseitve right to substitute or withdraw any
offers or to limit their availability at any time.

Terms, policies, and conditions of SilveYings Plus services are subject to
change at any time. United Airlines reserves the right to terminate the Silver
Wings Plus Program with 12 months’ notice.

The membership fee is refundable during finst 90 days omembership only,
upon return of complete membershig including membership card, United
Airlines Travel Certificates and Partner Welcome Gift Certificates. Any Mileage
Plus bonus miles resulting from Silver Wings Plus enrollment will be forfeited.

The USA Collection changed from a miledggsed structure to a zone-based structure
sometime in 2001.

In September 2005, United revised the Temnd Conditions. The revised Terms and
Conditions included the following statement ceming their applicality: “Effective Date—
these Terms and Conditions shall be effective September 6, 2005 and shall apply to all
memberships in the Silver Wings Plus Prograsued on or after thatate. The terms and
conditions applicable to memberships issuedrgo September 6, 2005 shall be those displayed
on the Program web site when the respeatiember logs-in.” [59] at 16-17.

Plaintiff disputes that the vesed Terms and Conditions appty him. Plaintiff testified
at his deposition that his contragith United provided in part that “when you reached the age of
55, you would be offered these zdnairfares that United wodlhave on their Silver Wings

Program” and that he “would be able to use zbeed airfares for the rest of [his] life or



United’s, whichever came first.” [59] at 17. [ether testified that Uted promised that zoned
fares for “certain flights between tain zones, cities” would be “readily available” for the rest

of his life, although he “assume[d}he prices would rise over timeld. at 18. Plaintiff
understood “zoned fares” to medtjhat you would get a special fa if you travedd within one

zone or another airfare, if you traveled two zones, and | believe there was three zones across the
country,” and “[i]t would be it a different fartor one to three, whatever zones you traveled
through or to.” Id. When he was asked “when you say ‘zones across the country,” are you
referring to the country sbof being divided up,’Plaintiff responded: fito the three zones. |
think | do have a picture in mind afmap, almost like time zonesld. Plaintiff testified that he

did not understand the “USA Collection” dabed in the 2000 RMP acquisition mailings to
refer to what he described asned airfare. [51-7] at 14. Wh asked whether United promised
him that “in September/October 2011 you wouldatse to fly roundtp between Chicago and
Phoenix for less than $133.90,” RIif responded that United &ver made a price promise of
anything,” and never promised that zoned fares vbel cheaper than othavailable fares. [59]

at 27. Plaintiff also admitted dh during the limited period dfme that Harraman'’s testimony
covered, there was no express promise that zamétes would be available for every flight,
would be presented in a specific zonedl gor would always bthe cheapest fare.

Since 2007, United has represented that it coesirio offer zoned fares to Silver Wings
lifetime members; however, Plaintiff denies thatited has actually continued to make such
fares available. Between January 1, 2007 and January 30, 2016, there were 5,048 Silver Wings
zoned fare bookings, with zoned fare bookingsnigiilace every year. Defendant did not make

any of these bookings.



Between the early 2000s and 2012 or 2013, #iafbasically forgot about” the Silver
Wings program and made no attempt to us¢5®] at 22. Between January 1, 2006 and 2012 or
2013, Plaintiff did not try to book any zoned airfa@nd did not take any actions to determine
whether they were available. But at somenpoi 2013, Plaintiff triedo book zoned airfare and
to determine if zoned airfare was still availablBlaintiff's interrogatory response about these
attempts states:

[S]ince January 1, 2006, [Plaintiff] madelaast two or three attempts to book a
flight using zoned airfarebut was unable to. Plaifitdoes not recall the exact
dates, but does recall making such #t@mpt in 2013. In 2013 Plaintiff attempted

to book a flight, he believes between Phoenix and Chicago, both online and
through an ‘800" number. The first cdapof agents he spoke with had no
knowledge of the Silver Wings Programr ‘zoned airfares.” Eventually,
[Plaintiff] spoke with an agent who wasnidiar with the Silver Wings program.

She told Mr. Neft the program had begiscontinued and there were no zoned
airfares available.

At about the same time in 2013, [Pldfh tried to book on United's website
through a Silver Wings Plus page, whidisplayed no available fares and a
message saying he should ¢ai ‘800° number he had previously called, for the
availability of zoned airfaeand to book the reservatiomlaintiff also went to
the United ticket counter ithe Phoenix airport, antie agent behind the counter
told him he could call the ‘800" numbéwr Silver Wings Plus to see [i]f zoned
airfares were still being offerdd Silver Wings Plus members.

[59-4] at 8-9°

% Defendants argue that the statements allegedly maile &gents to Plaintifire hearsay “to the extent
[Plaintiff] seeks to introduce [them] for their truth-e., that the Silver Wings program had been
discontinued.” [61] at 3. As discussed beldwwwever, Plaintiff is opposing summary judgment on the
basis that United breached its contract by failing to provide him with the zoned fares that United contends
it continues to make available to Silver Wings mensb Thus, the statements of United’s agents are
offered as evidence of the breach, not as evidence that Silver Wingsfaetsbieen discontinued, and are
not hearsay. Sdea Playita Cicero, Inc. v. Town of Cicero, Illinois, 175 F. Supp. 3d 953, 962 n.6 (N.D.
Ill. 2016) (statement was not hearsay where “statefmerd] not being offered for the truth of the matter
asserted,” and “[r]ather, Plaintiffs [we]re implyintpat the statement was untrue”). In addition, a
statement made by United’s agent about the availabiligoned fares would not be hearsay to the extent
that “[tlhe statement is offeredgainst an opposing party and . . .swaade by the party’s agent or
employee on a matter within the scope of that relatipnshile it existed.” Fed. R. Evid. 801(d)(2).
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Between January 1, 2007 and January 19, 2016, United issued 43 tickets to Plaintiff;
none were purchased using zdnairfare. There were savdlights that Plaintiff booked
between January 1, 2007 and 2012 where a zonewéam@vailable, theoned fare was cheaper
than the fare that Plaintiff paid, and the bookmet zoned fare requirements. However, all of
those flights were booked duringettime when Plaintiff had “fgotten” about the program, and
Plaintiff concedes that he didot try to book a zoned fare fany of those flights. From
September 2010 to January 19, 2016, Plaintiff bodkedflights on United. Three of those
flights were purchased using mileage redemptiord) shat zoned fares walihot be available.
Defendant maintains that zoned fares were adailéor the other two flights, but were more
expensive than the non-zoned fathat Plaintiff paid; Plaintiff disputes that the fares were
actually available to him.

In this lawsuit, Plaintiff, on behalf ofiimself and other lifetime members of Silver
Wings, seeks to recover the onei$225 fee that he paid to jaBilver Wings, plus attorneys’
fees and costs. His complaint contains one ¢danbreach of contract. The complaint alleges
that he and other members of the class enteteda contractual retnship with Defendants
when they signed up to become Silver Wingstiithe members. The complaint further alleges
that while Plaintiff no longer has copies ottbdocuments from United which describe Silver
Wings and its benefits, these documents are (@nnmation and belief) in Defendants’ exclusive
custody and control. According to Plaintiff, 2adants breached their obligations to lifetime
members of Silver Wings and failed to honor thahligation of good faith and fair dealing, by:
(1) failing to provide zones air fares, either othex phone or online; (2) representing in bad faith
that Silver Wings members have access to zoned, fattgen in fact that is not the case; and (3)

failing to refund membership fees whenitdd ceased offering zoned fares.
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. Summary Judgment Standard

Summary judgment is proper ete “the movant shows th#tere is no genuine dispute
as to any material fact and th@want is entitled to judgment asmatter of law.” Fed. R. Civ. P.
56(a). “A party asserting thaffact cannot be or is genuinelysputed must support the assertion
by ... citing to particular parts of materials iretrecord” or “showing thahe materials cited do
not establish the absem or presence of a genuine dispuie,that an adverse party cannot
produce admissible evidence to supgbe fact.” Fed. R. Civ. BR6(c)(1). A genuine issue of
material fact exists if “the evidence is suchtth reasonable jury coutdturn a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The party
seeking summary judgment has the burden ofbbskeng the lack ofany genuine issue of
material fact. Se€elotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The Court “must construe
all facts and draw all reasonable inferences in the light mestdile to the nonmoving party.”
Majorsv. Gen. Elec. Co., 714 F.3d 527, 532-33 (7th Cir. 2013) (citation omitted).

To avoid summary judgment, the nonmoving party must go beyond the pleadings and
“set forth specific facts showing thtitere is a genuine issue for triall'iberty Lobby, 477 U.S.
at 250. Summary judgment is proper if the nonmoving party “fails to make a showing sufficient
to establish the existence of an element esséatibht party’s case, and on which that party will
bear the burden of proof at trial Ellis v. CCA of Tennessee LLC, 650 F.3d 640, 646 (7th Cir.
2011) (quotingCelotex, 477 U.S. at 322). The non-movipgrty “must do more than simply
show that there is some metaphysidalbt as to the material factsMatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). In oth&ords, the “mere existence

of a scintilla of evidence in support of the [non-movant’s] position will be insufficient; there
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must be evidence on whichetljury could reasonablyrfd for the [non-movant].”Anderson, 477
U.S. at 252.
[I1.  Analysis

A. UCH

Plaintiff concedes that U€ is entitled to summary judgent based on the undisputed
fact that it was not a party to asgntract with Plaintiff. SeebB] at 1 n.1 Therefore, UCH is
entitled to summary judgment its favor and again$tlaintiff on all claims.

B. United

Under lllinois law, which the parties agree governs here, “[tjhe elements of a claim for
breach of contract are (1) the existence ofalid and enforceable contract; (2) substantial
performance by the plaintiff; (3) breach of caatr by the defendant; and (4) resultant injury to
the plaintiff.” Avila v. CitiMortgage, Inc., 801 F.3d 777, 786 (7th Cir. 2015) (citivg.W.
Vincent & Co. v. First Colony Life Ins. Co., 814 N.E.2d 960, 967 (2004)). In its motion for
summary judgment, United arguesathPlaintiff cannot establisthe first, thid, or fourth
elements of breach of contract.

In particular, United arguesreng other things) that it isntitled to summary judgment
on Plaintiff’'s breach of contract claim becaube Terms and Conditions, which are part of
Plaintiff's contract, provide that “Silver Wingsd its partners reserve the right to substitute or
withdraw any offers, or to limitheir availability, at any time”that the “[tjlerms, policies, and
conditions of Silver Wings Plus services ardjeat to change at any time”; and that United
“reserves the right to terminate the Silver Wimlgs Program with 12 months’ notice.” [50] at

13. According to United, thesgrovisions give it an absoluteght to ceas offering zoned
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airfare, and therefore Plaintiff cannot demonstth#e United breached it®otract with Plaintiff
by allegedly failing to make available zoned airfares.

In response, Plaintiff esserlyaconcedes that the TermadConditions are applicable to
him* and makes no attempt to argue, as he didisrdeposition, that hisontract with United
required United to make zoned fares available to Silver Wings members for their lifetime. See
[58] at 4. Plaintiff argues, however, thahe the undisputed evidence is that Uniees still
offer zoned airfares to Silver Wings membaeisjted breached its contract with him by denying
him access to those zoned airfares when he attempted to buy themal &ek 6 (arguing that
“Defendants have admitted that United has controeoffer zone fares to Silver Wings lifetime
members to this day,” which is “an undertakimg United which permits Plaintiff to assert his
common law rights”; and that United’s contracttght to modify the 8ver Wings program is
“irrelevant to Plaintiff’'s claim... based upon United’s continued jogl of offering zone fares to

Silver Wings lifetime members”).

* Although there is no existing record of the partictildfilment packet that Plaintiff was sent when he
joined Silver Wings, it is undisputed that Plaintificeived his Silver Wings membership card by U.S.
mail and that, at the time Plaintiff joined, membdrsbards were sent to new members as part of a
standard fulfillment packet that also includeck tlierms and Conditions. Plaintiff admitted in his
deposition that he has no basis to dispute that ¢deved the standard Silv&Yings fulfillment packet

after he joined and no basis to dispute thatrdmeived the Terms and Conditions. Plaintiff also
admittedly understood that Silver Wings had membgrgblicies that applied to him. And Plaintiff
chose not to return the membership materialsafdull refund within ninety days, as the Terms and
Conditions informed him he could. Therefore, to &xent that Plaintiff contests the issue at all, the
Court concludes that Plaintiff is bed by the Terms and Conditions. €Efill v. Gateway 2000, Inc., 105

F.3d 1147, 1149-50 (7th Cir. 1997) (buyer of computer was bound by terms of contract that was shipped
to buyer with the computer, where buyer did ndume computer within 30 days as required by the
contract);ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1450-52 (7th Cir. 1996) (buyer of computer software
was bound by terms of license enclosed with the softw&pgjey v. Adaptive Marketing, LLC, 660 F.

Supp. 2d 940, 943-49 (S.D. lll. 2009) (plaintiff who purchased membership in discount club through
telemarketer was bound by written memberstgpeement sent after the transaction).
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The Court concludes that United is entittedsummary judgment on Plaintiff’'s breach of
contract claim because Plaintliis not presented any evidence that he was denied the right to
purchase any zoned airfares that United maddadblaito Silver Wings customers or that he
suffered any injury. The only zoned fare thaiRtff allegedly attempted to purchase was (he
believes) for a flight between Phoenix and Chicago on an unspecified date in 2013. According
to Plaintiff, United’s agents either had nookviedge of the Silver Wings Program or zoned
airfares or told him that the program hadeb discontinued and that no zoned fares were
available. However, Plaintiff presents no @nde that United did, in fact, offer zoned airfare
between Phoenix and Chicago for the date he wigh&dvel (a date that he did not specifically
recall). Such evidence would be essential $ochaim that he was not allowed to access a zoned
fare that United purported to make availableSitver Wings customers, given his concession
that United has a right to withdraw and limit avffers and therefore do@®t have a contractual
obligation to offer zoned airfare gea#y or on any partular routes.

Plaintiff alleges more generally that Urdtegents told him, wrongly, that the Silver
Wings program had been discontinued and thazamed airfares were available. But Plaintiff
has no evidence that those alleged misrepresamsatiaused him any injr That is, Plaintiff
does not identify any benefits that he could and would have obtained if he had been correctly
informed that the Silver Wings program wasl ©perating and offering some zoned fares.
Instead, Defendant has come forward withdisputed evidence dh between 2013 (when
Plaintiff remembered he was a Silver Wings member and attempted to access the program’s
benefits) and January 19, 2016, Ridi booked five flights on Unité. Three of those flights
were purchased using mileage redemptions, swtlztined fares would nbe available. Zoned

fares were available for the other two flightsqarding to Defendant), but were more expensive
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than the non-zoned fares thawitiff paid. In short, Plaitiff has come forward with no
evidence that he was harmed in any way bylh#ed agents’ alleged misrepresentations, and
United is entitled to summary judgment on the breach of contract claimln $edlinois Bell
Telephone Link-Up 11, 994 N.E.2d 553, 558 (lll. App. 2013) (“Deges are an essential element
of a breach of contract actiondia claimant’s failure to prove damages entitles the defendant to
judgment as a matter of law."Yalker v. Ridgeview Const. Co., Inc., 736 N.E.2d 1184, 1187
(Il. App. 2000) (where plaintiff fded to prove that it suffered deges, an essential element of
a breach of contract action, deflant was entitled to a directed finding as a matter of law).

Finally, the Court agrees with United tHalaintiff's damages demand is preempted by
the Airline Deregulation Act (“ADA”). The ADA prohibits states from “enact[ing] or
enforc[ing] a law, regulation, asther provision having the forcena@ effect of law related to a
price, route, or service of an air carrier[49 U.S.C. § 41713(b)(1).This preemption clause
“stops States from imposing thedwn substantive standards witbspect to rates, routes, or
services, but not from affording relief to a party who claims and proves that an airline dishonored
a term the airline iedf stipulated.” Am. Airlines, Inc. v. Wolens, 513 U.S. 219, 232-33 (1995).
“This distinction between what the State dictaad what the airline itfeundertakes confines
courts, in breach-of-contract actions, to thdiparbargain, with no enlargement or enhancement
based on state laws or policies external to the agreemleh&t 233.

In this case, the only remedy that Plaintiff requests is “restitution” in the form of a refund
of the $225 members fee. This remedy is outsidéetines of United’s contract with Plaintiff. It
is undisputed that under the Terms and Conditiftfjse membership feés refundable during
the first 90 days of membershgmly” and that Plaintiff did noseek a refund within 90 days.

[59] at 12, 14. Plainffi argues that the ADA ant\Volens do not bar his demand for a refund
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because United dishonored a term that it stifa, namely its self-imposed undertaking to
continue making zoned airfares dabie to lifetime Silver Wingsnembers. Plaintiff argues that
this “creates an obligation which is enforceablaibreach of contract action.” [58] at 7. Be
that as it may, there is no evidence that Uhager undertook an obligation to provide a refund
of the membership fee if its agts wrongly informed a Silver Wings member that zoned fares
were unavailable (or for any other reason).stéad, that remedy is foreclosed by the plain
language of the Terms and Conditions. Shultz v. United Airlines, Inc., 797 F. Supp. 2d
1103, 1106 (W.D. Wash. 2011) (“Plaiifis claims for a refund of # baggage fee as a result of
the alleged breach of contract employ extersiate law to enlarge an existing agreement
regarding baggage transport.”T.his does not mean that thdwed provision of the Terms and
Condition would bar any damages claim. Foransg, Plaintiff might hee calculated damages
as the difference between a fare he ended ymgand the (presumably lower) zoned fare that
United contends was available for the same rouBet Plaintiff seekonly the return of his
membership fee, and this remedy is conttarthe Terms and Conditions’ limitation on refunds

and thus is barred by the ADA.

® Plaintiff’s complaint also alleges that United wt#d its duty of good faith and fair dealing; however,
Plaintiff clarifies in his response to summary judgmrnthat his claims “are based upon United failure to
comply with its own ... express undertaking to offer zoned fares to lifetime Silver Wings members by
denying such fares to [P]laintiff.” [58] at 8. Tleéore, according to Plaintiff, the “Court does not really
have to address” United’s argument that the ADA preempts any state-law claim that is based on an
alleged breach of the implied covenahgood faith and fair dealing.
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IV. Conclusion
For the foregoing reasons, Defendants’ motion for summary judgment [49] is granted.

Judgment will be entered in favor DEfendants and against Plaintiff.

Dated:March5, 2018

Robert M. Dow, Jr.
Lhited States Distri
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