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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA, )
Raintiff,

)

)

) No.16 C 1939
v. )
)

JudgeVirginia M. Kendall
JAMES BURSCH, MARK WRASMAN, )
AND LAURA WRASMAN, )
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

The United States of America (“Governmty, on behalf of the Small Business
Administration (“SBA”), filed this lawsuit aginst James Bursch, Mark Wrasman, and Laura
Wrasman (collectively “Defendants”) as guamae of a loan made pursuant to the Small
Business Act, 15 U.S.C. § 63t seq. to Silent W. Properties, LLC'Silent W. Properties”).
The Government alleges that the loan waawleed and seeks the principal sum of $376,993.86
plus interest. The Government now movessiammary judgment againthe three Defendants
jointly and severally. (Dkt. 34). For theasons discussed below, the motion is granted.

BACKGROUND

For the purposes tiis motion, the following facts areexwed in the light most favorable
to Defendants—the non-movants here—and all reddenaferences are drawn in their favor.
See Matsushita Elec. Indus. Co. v. Zenith Radio Cdifb U.S. 574, 587 (1986). The Court
takes the relevant facts primarily fromethGovernment’'s and Bursch’'s Local Rule 56.1

Statement of Uncontested Facts and supportigores: (Dkt. 36), (Dkt 38), (Dkt. 39), (Dkt.
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42)!} Mark Wrasman and Laura Wrasman failedréspond to the Gowmement's Local Rule
56.1 Statement of Uncontested Facts, and thexehey admit all facts set forth thereifee
Local Rule 56.1(b)(3)(C) (“All mateal facts set forth in the atement required of the moving
party will be deemed to be admitted unlessitroverted by the statement of the opposing
party.”); Friend v. Valley View Cmty. Unit Sch. Dist. 365189 F.3d 707, 710 (7th Cir. 2015)
(district court properly deemed admitted facsserted by defendants as penalty for non-
movant’s noncompliance with Local Rule 56.8intjal v. Prof'l Benefit Trust146 F. Supp. 3d
981, 985 (N.D. Ill. 2015) (“the penalty for failinp properly respondo a movant’s 56.1(a)
statement is usually summary judgment for the movat least if the movant has done his or her
job correctly) because the movant’s factualgdleons are deemed admitted”) (internal quotation
marks and citation omitted). The facts fegth are undisputed, unless otherwise noted.

Mark Wrasman owns Keystroke Graphiesgraphic design, printing, and promotional
products business. (Dkt. 3@t 1. Laura Wrasman is ethsole owner of Silent W
Communications, Inc., a buss® that publishes a wedding magazine and website for the
Chicagoland market.ld. at 2. The Wrasmans soughtporchase property located at 762
Shoreline Drive in Aurora, lllinois, in which to operate both businesdés.at 5. The
Wrasmans approached Bursch, a business clidviadf Wrasman, to become a passive investor
in the purchaseld. at 11 3—4. The Defendants formed &il&/. Properties, LLC to hold the

property and in which the Wrasmans werenagers and Bursch was a silent inve$tdn order

! The Government improperly filed a Statement of iliddal Uncontested Facts in addition to its reply to
Bursch’s statement of facts. (Dkt. 41). Pursuarnidcal Rule 56.1, each party may file one statement of
uncontested facts and one reply to the opposing patgtement. Therefore, the Court has disregarded
the Government's filing at Dkt. 41 and theaatied exhibits for purposes of this opinion.

2 See(Dkt. 39) at Ex. D (M. Wrasman’s ResponsesWoitten Interrogatories) at 11 2, 4; Ex. E (L.
Wrasman’s Responses to Written Interrogatories), B2, 4. According to their answers to
interrogatories, the Wrasmans each owned 37.5% of Silent W Propddieat Ex. D, §2; Ex. E ,f2.



to purchase the building, Silent W. Properties settww® loans. The first, not at issue in this
case, was from a private banking institution, Pullman Bank (though sometimes referred to as
Regency Bank by Defendant Burscteé, e.g.(Dkt. 39) at Ex. H (J. Bursch Dep.) at 13:8,
31:22)) for approximately $500,000. (Dkt. 39) at 1 6, 8. There is no dispute that Bursch agreed
to guarantee the Pullman loafd. The second loan, at issue here, was made on February 11,
2005 by the Small Business Growth Corporatio@r@wth”)—a certified Illinois development
company licensed by the SBA to work with borresvand their banks to package, process, and
services SBA loans—pursuant to the Small Business Act (“SBA IGatDkt. 36) at 7. Silent

W. Properties executed a written 20-year tgmramissory note (“Note”) dated February 11,
2005, in the principal sum of $475,000@l. at § 7;see(Dkt. 36-1) at 8—12 (U.S. SBA Note dated

Feb. 11, 2005). All three Defendargigned the Note for Silent Wroperties, although Bursch

does not recall signing it or, assdussed below, any SBA form&ee(Dkt. 36-1) at 12. Mark
Wrasman and Laura Wrasman personally uncomditip guaranteed payment of the Note by
separate written guarantees dated &afyr 11, 2005. (Dkt36) at 1 11, 13see(Dkt. 36-1) at

19-22 (U.S. SBA Unconditional Guarantegrgad by Mark Wrasman), 24-27 (U.S. SBA
Unconditional Guarantee signed by Laura Wrasman). The execution of Mark Wrasman’s and
Laura Wrasman'’s guarantees were witnessednatatized by R. Bruce Patterson, an lllinois-
licensed notary public and att®y who was employed by Grttwand who worked out of

Springfield, lllinois. (Dkt. 36) at 11 12, 14.

This leads to the inference thatiBch owned the remaining 25% of the company, though he testified that
he owned somewhere between 20—-242kt. 39) at Ex. H (J. Bursch Dep.) at 16:2-12.

31n its Complaint, the Government alleges tha 8BA loan was made to Silent W. Communications,
Inc., the company owned by Laura Wrasman. (Dkatl] 8. The Note is attached as Exhibit A to the
Complaint, which lists the “Borrower” as Silent \Wroperties, LLC. (Dkt. 1-3) at 3. The Government
appears to have corrected this mistake in its Rule Statement of Facts, (Dkt. 36) at § 7 (describing the
loan to “Silent W. Properties, LLC"), and the Defendants do not contend otherwise.



As for Bursch, the Government contenttgat he also mvided an unconditional
guarantee on the note and that hiargatee was notarized by Patterstoh. at Y 8—9see(DKkt.
36-1) at 14-17 (U.S. SBA Unconditional GuaranteBusch, however, only recalls completing
the loan application foPullman Bank, but not for the SBA. KD 39) at 8. Accordingly, he
denies any memory of guaranteeing the SBA Notg,he has stated ims deposition that the
signature on the guarantee “lodkse [his] signature.” Id. at § 10; (Dkt. 36-1) at 33 (J. Bursch
Dep.) at 22:17-23:12.

As relevant, the guarantesggned by the Wrasmans aatlegedly signed by Bursch

waived certain defenses to enforcement of the Note:

C. Guarantor waives defenses based upon any claim that:

1) Lender failed to obtain any guarantee;

2) Lender failed to obtain, perfect, oraintain a security interest in
any property offered daken as Collateral;

3) Lender or others improperly vald or inspected the Collateral,

4) The Collateral changed in value, or was neglected, lost, destroyed,
or underinsured,

5) Lender impaired the Collateral,

6) Lender did not dispose of any of the Collateral;

7) Lender did not conduct@mmercial reasonable sale;

8) Lender did not obtain the faimarket value of the Collateral;

9) Lender did not make or perfextclaim upon the death or disability

of Borrower or any guarantor of the Note;

10) The financial condition of Borrower or any guarantor was
overstated or has adversely changed;

11) Lender made errors or omissions in Loan Documents or
administration of the Loan;

12) Lender did not seek paymefiom the Borrower, any other
guarantors, or any Collaterddefore demanding payment from
Guarantor;

13) Lender impaired Guarantor’s suretyship rights;

14)  Lender modified the Note terms, other than to increase the
amounts due under the Note. Uénder modifies the Note to
increase the amounts due undee tHote without Guarantor’'s
consent, Guarantor will not beable for the increased amounts and
related interest and expenses, but remains liable for all other
amounts;

15) Borrower has avoided bdity on the Note; or



16) Lender has taken an action allowed under the Note, this Guarantee,
or other Loan Documents.

See(Dkt. 36-1) at 15-16 (J. Bursch Guames), 20-21 (M. Wrasman Guarantee), 25-26 (L.
Wrasman Guarantee).

The same day the Note was executed, Growgigaed it to the SBA. (Dkt. 36-1) at 29
(Assignment of Guarantees dated Feb. 11, 2005pwtBrthen made the loan on or about April
20, 2007. The last payment made by Silent W. Properties was sometime inS&&{DRkt. 35)
at 2 (“The last payment on the Note was processed on August April [sic] 26, 2012.”). Demand
letters were sent to all guarantors Dacember 6, 2013 and again on February 10, 2644 (
(Dkt. 35) at 4), but ngpayments were made. (Dkt. 36)fal8. According to the Wrasmans,
Silent W. Properties was dissolved by the State of lllinois in 2@k, e.g.(Dkt. 39) at Ex. D,
11 7,9. On February 4, 2016, the Government fiiedllawsuit seeking tenforce the Note. On
April 4, 2016, Bursch filed an answer, affirmative defenses, and crossclaim against Mark and
Laura Wrasman.See(Dkt. 4). Bursch’s crossclaim recgis enforcement of an indemnification
agreement between Bursch and the Wrasmanghioh the Wrasmans agreed “that they will
jointly and severally indemnify Bursch for anlaims related to the SBA loan . . . Seg(Dkt. 4)
at 12 (April 16, 2015 Agreement between SilentR¥bperties, M. Wrasman, L. Wrasman, and
J. Bursch). The Government has moved dommary judgment against all Defendants; only
Bursch has responded. No party has moveddormary judgment on Bsch’s cross claim.

STANDARD OF REVIEW

Summary judgment must bgranted “if the movant showthat there is no genuine
dispute as to any material faatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). A genuine issaématerial fact exists if “thevidence is such that a reasonable

jury could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, In&t77 U.S.



242, 248 (1986). In evaluating summary judgmentions, courts must view the facts and draw
reasonable inferences in the light most favierah the nonmoving part here DefendantsScott

v. Harris, 550 U.S. 372, 378 (2007). But Defendaate “only entitled to the benefit of
inferences supported by admissible evidenuat, those ‘supported by only speculation or
conjecture.” Grant v. Trs. of Ind. Uniy.2017 WL 3753996, at *3 (7tRir. Aug. 31, 2017)
(citation and quotation marks omitted).

The party seeking summary judgment hasitiiteal burden of showing that there is no
genuine dispute and that they are erditie judgment as a matter of lauCarmichael v. Vill. of
Palating 605 F.3d 451, 460 (7th Cir. 2018ge also Celotex Corp. v. Catret?7 U.S. 317, 323
(1986);Wheeler v. Lawsqrb39 F.3d 629, 634 (7th Cir. 2008).this burden is met, the adverse
party must then go beyond the pleadings and fagh specific facts showing that there is a
genuine issue for trial.”Anderson 477 U.S. at 256. For thisason, the Seventh Circuit has
called summary judgment the “put up or shpt moment in a lawsuit—“when a party must
show what evidence it has that would convinceea tf fact to accept itgersion of events.’See
Steen v. Myers486 F.3d 1017, 1022 (7th Cir. 2007). In other words, the party opposing
summary judgment “must do more than simply show that there is some metaphysical doubt as to
the material facts.”Matsushita Elec. Indus. Go475 U.S. at 586. “The mere existence of a
scintilla of evidence in suppodf the [nonmoving party’s] positn will be insufficient; there
must be evidence on which the jury could reasonably find for [that pary]derson477 U.S.
252.

It is not the role of the Court to scour tleeord in search of &@ence to defeat a motion
for summary judgment; instead, the nonmoving péars the responsiltyt of identifying

evidence to defeat summary judgme®ee Harney v. Speedway SuperAmerica,, 1326 F.3d



1099, 1104 (7th Cir. 2008). Althgh a failure to timely respond to the moving party’s Local
Rule 56.1 statement results in “deeming admiittthhe moving party’s factual statements, a
nonmovant's failure to respond gosummary judgment motion or failure to comply with Local
Rule 56.1 does not, of course, automdlyceesult in judgment for the movanRaymond v.
Ameritech Corp.442 F.3d 600, 608 (7th Cir. 2006). Thémhte burden of persuasion remains
on the moving party to show that itastitled to judgment as a matter of law.

DISCUSSION

A. Mark Wrasman and Laura Wrasman

The issue for the Wrasmans is straightfodvathey failed to respond to the motion and
their attorney often failed to appear and oesp to most motions befe the Court. Mark
Wrasman and Laura Wrasman are former spousedd. (8D) at Ex. D,  5; Ex. E, 15), and are
represented in thigction by the same counsel, Kevin Gallah8ee, e.qg.(Dkt. 9) at 1, 9; (Dkt.
10) at 1, 9. On April 22, 2016, even though repnésd by the same attorney, the Wrasmans
filed separate Answers and Affirmative Defense&dee(Dkts. 9, 10). On July 26, 2016, the
Government moved to compel discovery regaanfrom the Wrasmans (Dkt. 12), and Gallaher
failed to appear before the Court on thaition on August 16, 2016. (Dkt. 14). Gallaher also
failed to appear for Mr. Petens’'s deposition on October 21, 201€¢(Dkt. 39) at Ex. | (R.
Patterson Dep.) at 4:22-5:3), he failed to appear before the Court for a November 14, 2016 status
hearing (Dkt. 16), and he did not participate two conference calls to discuss potential
settlement before Magistrate Judge Finnegraarch 6 and 8, 2017. (Dkts. 27, 28). On May
3, 2017, the Government moved for summary jodgt against each of the three Defendants
jointly and severally. (Dkt. 35) at 6. Defendawtsre given until June 5, 2017 to file responses.

(Dkts. 29, 33). The Wrasmans failed to resptinthe Government’s matn, to file any further



documents with the Court, or to communicate vitie Court at any point Certainly at this
point, the Government could have sought a defauder against the Wrasmans for failure to
follow two courts’ orders and participate ithe discovery process. Nevertheless, the
Government moved for summary judgment ande again failed to receive a response.

Attached to the Government’'s Complaete documents titled “U.S. Small Business
Administration Unconditional Garantee” that are purporteddxecuted by Mark Wrasman and
Laura Wrasman and notarized by R. Bruce Patter¢bit. 1-3) at Ex. D &x. E. One of the
few court-ordered responses €@ildy the Wrasmans were their answers to the Complaint in
which they both admit that §[n or about April 20, 2007, Smalusiness Growth Corporation
made a loan pursuant to the Small Business Acto Silent W. Commuugations, Inc.” and that
“Silent W. Communications, Inenade, executed and delivered . . . its written promissory note
(“Note”) dated February 11, 2008, the principal sum of $475,000.(Dkt. 9) at { 22; (Dkt. 10)
at 1 15. They deny, however, that they exegwnconditional personglarantees on the loan.
(Dkt. 9) at 1 23; (Dkt. 10) &#f 16. The Government restated in its Statement of Uncontested
Facts that Mark Wrasman and Laura Wrasmaeteted unconditional guarantees for the Silent
W. Properties loan on February 11, 2005 and once attaehed copies of the guarantees. (Dkt.
36) at 11 11-14; (Dkt. 36-1) 20—21 (M. Wrasman Guaranteh—26 (L. Wrasman Guarantee).
This time, at their put up or shut up momesmeither Mark nor Laura Wrasman responded to the
Government’s Rule 56.1 Statement of Uncontestadd- They therefore have failed to establish
that a genuine issue of material fact existsoerning the Government’s entitlement to judgment
against them.SeeFed. R. Civ. P. 56(e) dvisory Committee Note to 1963 Amendment (noting
that the 1963 amendments wénéended to reverse “Third Cui@ doctrine, which permit[ted]

the pleadings themselves to stand in the way of granting an otherwise justified summary

* See supraote 2. The loan was in fact made to Silent W. Properties not Silent W. Communications, Inc.



judgment” because “[tlhe very mission of thersnary judgment procedure is to pierce the
pleadings and to assess the proof in ordereto wghether there is a genaineed for trial”);
Matsushita Elec. Indus. Co475 U.S. at 587 (citing favorabtite Advisory Committee Note to
1963 Amendment of Fed. R. Civ. P. 56(egg also e.g.Donovan v. Qua@®09 WL 3380998,

at *7 (N.D. lll. Oct. 15, 2009) (noting a nonmovant “cannot point to unsworn, conclusory denials
found in her answer tthe counterclaim to establish a plised fact at summary judgment.
Rather, [the nonmovant] is required to comenard with ‘specific facts showing a genuine
issue for trial™”) (citation omitted).

The Wrasmans managed to raise a number of affirmative defenses in their answers;
namely, that the Government’s claims are barred by the statute of limitations, it failed to mitigate
its damages, it failed to seekjadication of its interest in theollateral througtthe foreclosure
of the collateral, and that it allowed the collateo be impaired by failing to seek adjudication
of its interest in the collateral through the foreclosure of the collateral. (Dkt. 9) at 8; (Dkt. 10) at
8. But of course, when it came to summary judgt, none of this was addressed and neither
rebutted that the date of default was in 2012 and the first demand letter was sent December 6,
2013. (Dkt. 35) at 4. The Court, oburse, must still determinetlie Government is correct as a
matter of law.

Under 28 U.S.C. § 2415(a), the statutdiraftations expires December 6, 2019, six years
from the date of demand. The complainthis matter was file on February 4, 2016See(DKkt.

1). Aside from being supported by any factésponse to summary judgment, the Wrasmans’
statute of limitations affirmative defense @so without merit. The Government also
successfully set forth that the Wrasmans spedyicabived their right to raise the remaining

affirmative defenses by virtue of the terms of liben guarantee. (Dkt. 35) at 2-5; (Dkt. 36-1) at



19-22 (M. Wrasman Unconditional Guarant&®-27 (L. Wrasman Unconditional Guarantee);
see also United States v. MeadofS3 F.2d 590, 594 (7th Cit985) (finding “SBA guarantors
are unconditional or absolute gaators, and federal courts have held that, by signing the
guaranty, they waive” the right to the rights notice, to a reasonabldisposition of the
collateral, and protection against negligent impairment).

In sum, Growth made a loda Silent W. Properties artd induce Growth to make the
loan and in consideration for the loan, Mark Wrasman and Laura Wrasman unconditionally
guaranteed payment of the loan. Growth eseldrand assigned the loan together with the
guarantees to the SBA, and the SBA is thesent owner and holder. The Government has
demonstrated that it suffered damages aseslt of the Defendasit actions, namely by
presenting unrebutted evidence that: (1) SilentPAbperties defaulted on its loan obligations,
(2) at least two demands for payment were issaddark and Laura Wrasman, and (3) that no
payment has been made since those demands. &yrjudgment in favor of the Government is
granted against Defendants Mark Wrasman and Laura Wrasman.

B. James Bursch

As for Defendant Bursch, hesponded to the motion for summary judgment but merely
stated that he did not know if he signed the Note guarantee. He bétavdss properly raises
a material issue of fact requiring a trial to detieinthe truth. Yet, his statement is much less
direct than he argues. Ilumort of this position, Bech attacks the craaility of R. Bruce
Patterson, an attorney for Growth and a notary public, who notarized all three Defendants’
guarantees. Further, Bursch comterthat no witness, other th&atterson, will testify that he

witnessed Bursch sign the guarantégk.at 6.

10



Bursch falls short from tesyiing that he did not sign the grantee; instead, he testified

that the signature on the BursGlmaranty ‘looks like my signater (Dkt. 36) at{f 10. Although

Bursch claims that he “testified in his depmsit that he is not familiar with the purported

guaranteand did not sign jtand has no recollection of sigg any SBA documents at allid.

(emphasis added), this is the exact testimony:

Q:

o 2

A:

o » O 2x

And then I'm going to move to wh#ve labeled Bursch 4, and this is a
copy of the purported SBA guaranteaithvould have accompanied this
loan.

Are you familiar with this document?

No.
Did you sign this document?
Not to my knowledge.

When you say “not to your kndedge,” are you saying you have no
recollection of signing the document?

| have no recollection of signing the document

Okay.
Do you affirmatively deny signing the document?

| mean, it looks like my signature, but | don’t remember signing an
SBA document at all

(Dkt. 39) at Ex. H (J. Bursch Dep.) at:2?2-23:12. He was asked directly whether he

affirmatively denied signing thguarantee and he gatlee qualified answethat “it looks like

my signature, but | don’t remembsgigning an SBA document at allld. at 22:10-12. Bursch

in fact nevedeniedsigning the SBA guarantee.

To muddy the water a tad more, Burschifiest at his depositin that he recalled

attending a meeting on February 11, 2005 in Nale, the same dawll three Defendants’

guarantees are datedd. at 41:17-24, 42:1-21see (Dkt. 36-1) at Exs. 3-5 (J. Bursch, M.

Wrasman, and L. Wrasman Guarantees). Agdtingpagh he said he doest recall signing any

SBA loan documents specifically, he actuatlpes remember reading and signing several

documents in general:

11



Q: So whatever documents you signedramt of a notary, you're sure that it
didn’t have anything that salBBA like it does on this?

A: No. What I recall going through, wewere -- it was just like the typical
signing. We went through -- there were a lot of signature pages and,
you know, a lot of reading through of documents.

Q: You don’'t remember seeing anything that has SBA on it like it does
prominently on the firgpage of the guarantee?
A: No.

(Dkt. 39) at Ex. H (J. Burscbep.) at 43:3-15. When given thpportunity to speculate about

the possibility his signature was forged some other malfeasance was at play, Bursch

responded:
Q. Okay. Do you have — if this wee not your signature, do you have any
theories as to whom may have signed this?
A: | don’t have a clue on how. Ya know, unless the page was given to

me without knowing it was an SBA just the signed document page, is
the only way | can think of it.

Id. at 23:21-24, 24:5-9. Burselttually recognizes the very rgabssibility that he signed the
SBA loan guarantee without realizing what the document was ionpsrt. Taken together with
his other testimony that he was the meeting on Februatyl, 2005 during which he executed
several documents, and that thgnsiture on the SBA loan guaranteeked like his, but that he
did not remember ever signing an SBA loan gat@, all support that Bsch actually signed
the SBA loan guarantee, even if unwittingly. Butrengmportantly, his conjecture fails to rebut
the definitive statement thhae did sign the guarantee.

Bursch’s effort to create a factual issugamling his signature on the guarantee fails.
See, e.9.GE Franchise Fin. Commercial LLC v. WormsB916 WL 4181192, at *4 (D. Ariz.
Aug. 8, 2016) (“To allow [defendant] to avoglUmmary judgment without actually denying
authenticity would effectively allow any loaguarantor to avoid summary judgment despite a

signed agreement. That cannot be rightfeBng summary judgment does not require much,

12



but it requires more than some tagghysical doubt as to the maggriacts.”) (internal citations
omitted); Wesco Distribution, Inc. v. Anshelewi2008 WL 2775005, at *7 (S.D.N.Y. July 16,
2008) (“[Defendant’s] inability to confirm or dg his signature on the gwety does not, in the

face of plaintiff's evidene, create a genuine issaefact for trial.”); Lone Star Indus., Inc. v.
Nelstad Material Corp.811 F. Supp. 147, 149 (S.D.N.Y. 1993Defendant] argues that his
failure to recall signing the noteeates an issue of fact bagisummary judgment to [plaintiff] .

... [There is] no genuine issue of material fact, since [defendant], who does not claim inability
to recognize his own handwritingpncedes that the signature the guarantee resembles his
signature and does not denwimg signed the document.”¢f. Leser v. U.S. Bank Nat. Ass'n
2012 WL 4472025, at *7 (E.D.N.Y. Sept. 25, 2012)diny an issue of material fact because
both parties submitted opposing handwriting ekpaffidavits, which, combined with an
averment of forgerywassufficient to rebut the presumption afithenticity and to raise an issue

of fact for the fact-finder). Brsch fails to cite a single autliyr for the proposibn that failing

to recall signing a document is sufficient to creating an issue of material fact as to whether he
actually signed in order to avoid summary judgmeRather, Bursch’s position rests entirely on

the conclusory statement that he did not sign the guarantee, when in fact his own deposition
testimony is inconsistent with that argument acahnot support such a claim. Even viewing
Bursch'’s testimony in the light rsbfavorable to him, Burschraply does not remember signing

the SBA loan guarantee. At best, this testimonly creates some “metaphysical doubt” as to

the material factdylatsushita Elec. Indus. G475 U.S. at 586; it is naufficient to “convince a

trier of fact to accept [Bursch’s] version of eventSteen486 F.3d at 1022.

®> Moreover, although Bursch testified that he doesremember signing the SBA loan guarantee or any
SBA document, the Agreement attached as Exhibit Busch’'s answer, affirmative defenses, and cross
claim expressly contemplates indemnification of Bursch by both Wrasmans for “any claims related to the
SBA loan.” (Dkt. 4) at 11-12 (April 16, 2015 Agreenten This exhibit, which was put in the record

13



Although the Court cannot condone what apptatse a rather sloppyotary practice as
to the way in which R. Bruce Patterson, Growtla\wyer and the notary public who affixed his
notary seal on each of the Defendants’ guarantigisrot to the assignment of the Note to SBA)
operated, Bursch cannot rely on his testimdoycreate a factual dispute because even
Patterson’s testimony fails to support that Bursch did not sign. The praetioely, that it was
Patterson’s regular course of business tcanmwe SBA loan documents after observing the
person sign in his presence and then returninfgg®ffice where he would actually stamp and
date the document for notary purposes, is certainly not in keeping with the directions of lllinois
Secretary of State, who stateattfor proper and safe notarizati@to “not notarize a signature
unless the signer is present at the time of notarizatitlinbis Notary Public Handboakat 2°
And although Patterson sfied that he had no specifieaollection of notarizing Bursch’s
guarantee. (Dkt. 39) at Ex. | (Ratterson Dep.) at 24:4-9. Tliees not come as a surprise:
Patterson sat for his deposition in October 2016y eleven years after he purportedly witnessed
and notarized the guarantee. While the failure of a notary public to recall notarizing a specific
document does not alone rebut the preswnptf authenticity of a notarized documeBitler v.
Encyclopedia Brittanica, In¢.41 F.3d 285, 295 (7th Cir. 1994nly a rare individual can
remember every person with whom the individoas$ a brief encounter. Indeed, that is the basic
reason for recognizing a presumptioinvalidity for a notay's certificate in the first place”), the
purpose of making it a habit of affixing the notawal in the presence of the signatory is to

avoid the issue raised here by Burs&ee, e.gFed. R. Evid. 406 (“Evidase of a person’s habit

before the Court by Bursch, reflects his knowledg¢hef SBA loan and his awareness of his potential
liability in connection with the loan. Again, Bursshestimony that he does not remember signing the
SBA guarantee does not create a factual dispute for apairtycularly in light of Bursch’s testimony that
the signature looks like his and when viewed along with the April 16, 2015 Agreement.

® Available at http://www.cyberdriveillinois.com/plitations/pdf_publications/ipub16.pdf (last visited
March 26, 2018).
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. .. may be admitted to prove that on a pardicokccasion the person...acted in accordance with
the habit . . . . The court may admit this evickemegardless of whethéris corroborated or
whether there was an eyewitness”). More ingoaty, although his practice was not comporting
with best practices, his practieeas not one in which he wouldiffdao record a signature after
observing it; in fact, he observédlie signature in person and theided the stamp and his notary
date after the person left in the interest ofawlaying the process. Tledore, even his practice,
athough not condoned by the Codigils to negate that Bsch did not sign the Nat&eeButler,
41 F.3d at 295 (Although notary’sag¢ment suggests that [his] certificate may be invalid in
some cases, it does not provide the clear amyiocing evidence required to prove that the
certificate was false). The same conclusioneigched here because Bursch, when given the
chance, did not affirmatively deny that Isggned the SBA loan guarantee or present any
evidence that would cast doubt bis signature. Peterson’s piaetalso was not one where he
notarized documents that were not signed inphgsence; rather, he notarized documents from
persons who did sign in his preser—he just added his notary seall date later after observing
the signature in person. Bursch, or anyeddant for that matter, cannot avoid summary
judgment simply by claiming he does nota# signing a personal loan guarantee.

Accordingly, summary judgment in favor thfe Government is gnted against Bursch.
C. Damages

As a final note, according to the Court’s calculations, the Note has an outstanding balance

of $492,779.25, comprised of a principal bakmd $376,993.86 and accrugderest totaling
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$115,785.39, calculated at the rate of $53.53 per day the date of default (April 26, 2012)

until the date of this order (March 28, 2018) (totaling 2,163 days).

CONCLUSION

For the reasons stated above, the Couwahtgrthe Government’siotion for summary
judgment. (Dkt. 34). The matter is not cldsbowever, because Bursch’s cross claim remains
pending. Accordingly, the matter is set for gsabn the cross claim on April 12, 2018 at 9:00
a.m.

[}
Yo

Virginia M. Kendalt—
itgdStateDistrict Judge
Date: March 28, 2018

" This amount is $1,990.02 less than the calculation provided by the Government, or approximately thirty-

seven (37) fewer days of accrued interest at $53.53 per day. Indeed, the $71,364.90 presented by the

Government as the interest accrued through Novem®eP015 contemplates more than 1,333 days in
default, or since March 19, 2012. Even using #arlier of the Government’s “last payment” dates
(“August April [sic] 26, 2012") and assuming for the saehis calculation—and in the absence of any
challenge by the Defendants—that one of these dates indicates the disfteutifthe calculation includes
thirty-seven too many days. The Court reachedstime result—thirty-seven too many days—using the
Government’s calculation of $100,112.19 in accrued interest througt8MVeD17. (Mt. 35) at 6.
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