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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DENISELANTON, )
)
Raintiff, )
) CasdNo. 16 C 2351
V. )
)
CITY OF CHICAGO, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

On August 17, 2016, the Court granted in pad denied in part Defendant City of
Chicago’s motion to dismiss Priff Denise Lanton’s First Amended Complaint under Federal
Rule of Civil Procedure 12(b)(8).The Court also granted Plaintiff leave to file a Second
Amended Complaint, which she filed on Sepbem9, 2016. After Deferaaht filed the present
Rule 12(b)(6) motion to dismiss Counts | aneMlof Plaintiff's Second Amended Complaint,
Plaintiff filed a Third Amended Complaint §ad on the Court’s original and supplemental
jurisdiction on November 3, 20165ee28 U.S.C. 88 1331, 1367(c). Plaintiff also filed a
response to Defendant’s pending motion to dssmiThe Court then directed Defendant to
address Plaintiff's allegations the Third Amended Complaiiti its reply brief and allowed
Plaintiff to file a sur-reply.

Before the Court is Defendant’s Rule 12(b)(6) motion to dismiss the following claims
brought pursuant to the Court’sginal jurisdiction in 28 U.SC. § 1331 in Plaintiff's Third

Amended Complaint: (1) Plaintiff's Fourteeriimendment Due Process claim (Count 1); (2)

1 The Court presumes familiarity with i#gigust 17, 2016 Memorandum, Opinion and Order.
[R. 26.]
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Plaintiff's failure to promote/race disanination claim brought under 42 U.S.C. 8§ 1981, 1983
(Count 11); (3) Plaintiff's Fourteenth Amendment Equal Reotion claim based on race (Count
IV); and (4) Plaintiff's Foureenth Amendment Equal Protection claim based on gender (Count
V). The Court grants the Cityimotion to dismiss in its entiretynd, in its discretion, declines to
exercise supplemental jurisdiction over Plaintiff's claim based on the lllinois Constitution as
alleged in Count I1.See28 U.S.C. § 1367(c)(3)The Court therefore dissses this lawsuit in its
entirety.
LEGAL STANDARD

“A motion to dismiss pursuant to Federal RafeCivil Procedurel2(b)(6) challenges the
viability of a complaint by arguing that itifa to state a claim upon which relief may be
granted.” Camasta v. Jos. A. Bank Clothiers, ['®61 F.3d 732, 736 (7th Cir. 2014). Under
Rule 8(a)(2), a complaint must include “a shard @lain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8a)(2). The short and plain statement under Rule
8(a)(2) must “give the defendafiatir notice of what the clei is and the grounds upon which it
rests.” Bell Atlantic v. Twombly550 U.S. 544, 555, 127 S. Ct. 1955, 167 L.Ed. 2d 929 (2007)
(citation omitted). Under the deral notice pleading standardslaintiff's “factual allegations
must be enough to raiseright to relief above the speculative levelivombly 550 U.S. at 555.
Put differently, a “complaint must contain sufficidactual matter, accepted true, to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1397, 1949, 172 L.Ed. 2d 868 (2009) (quotingombly 550 U.S. at 570). In determining the
sufficiency of a complaint underdlplausibility standard, courtsust “accept all well-pleaded
facts as true and draw reasonablerigriees in the plaintiffs’ favor.’/Roberts v. City of Chicago

817 F.3d 561, 564 (7th Cir. 2016).



BACKGROUND

In her Third Amended Complaint, Plaintifieges that she has been the City’s employee
since 1988 starting as a paralegahia City’s Law Department(R. 34, Third Am. Compl. 1 7.)
In 1994, Plaintiff was promoted to Assistantite Commissioner in thBepartment of Streets
and Sanitation (hereinaftertf®ets & Sanitation”). I¢l. 1 8.) In 1999, Plaintiff was promoted to
the position of Administraiie Service Officer Il — a pdgon she still holds. I(l. 1 9.) In her role
as Administrative Service Officél, Plaintiff works on labor fations matters, hiring practices
disciplinary issues, grievancesbdrations, and policy developmiewithin Streets & Sanitation.
(Id. 1 11.)

On February 17, 2014, the City’s DepartmehHuman Resources posted a position for
Labor Relations Supervisor in Streets & Sanitation, which would have been a promotion for
Plaintiff. (1d. 11 12, 13.) Plaintiff applied foretposition, and on May 8, 2014, the City
interviewed her in accordance withe required hiring proceduredd.(Y 14.) Plaintiff asserts
that the interview process for these types oftjwrs in the City is very structuredId( T 15.)
Specifically, the City screensditandidates and then the Inspector General’s Office ranks the
candidates numericallyId; 1 16.) After her interview, éhStreets & Satation’s Personnel
Division informed Plaintiff that the result ofétiring panel’s consenstsnked her as the first
alternate for the position of Labor Relationg8rvisor — above all ber candidates except the
individual whom they dected for the position.Id. § 17.) On May 19, 2014, the Director of
Personnel Maria Contreras called Plaintiff to notiér that the first choice candidate for the
Labor Relations Supervisor position hdetlined the City’s job offer.Id. § 18.) Because

Plaintiff was the first alternatehoice, Contreras offered Plafifithe job, and Plaintiff accepted



that same day.ld.) Plaintiff contends that she wadeduled to start as the Labor Relations
Supervisor on June 1, 2014d.(T 19.)

On May 21, 2014, Noelle Brennan, the federal court-appointed monitor 8hienan
ConsenDecree, filed her “Corrected May 21, 20Rdport on Substantial Complianceld.(
20.) Brennan was responsible for mtoring how the City complied with thehakmarDecree,
which prevented the City from basing its hiritgcisions on an applicant’s political affiliatidn.
(Id.) In her May 2014 report, Bn@an recommended that the feslecourt no longer needed to
actively monitor the City’s hiring practicesld(q 21.) Brennan, however, recommended that
approximately ten employees needgdther investigation.” Id.  22.) Plaintiff was one of the
individuals whom Brennan dadentified as needing “further investigationId.( 23.)

Plaintiff alleges that on May 22, 2014, then@uissioner of the Department of Human
Resources spoke with Brennan regarding Pl&mtiiring to the positin of Labor Relations
Supervisor. I@d. 1 29.) Brennan gave her pjn that the City should ndire Plaintiff in this
role because the job was conmelto the hiring processid() Nonetheless, on May 27, 2014,
Plaintiff met with Contreras to caplete the hiring paperworkld(  30.) At this meeting, the
Commissioner of Streets & Sanitation Charles Whtlkatold Plaintiff that there was a problem
with Human Resources, but tha would work on it. Ifl.) Commissioner Williams directed
Contreras to proceed with finalig Plaintiff's hiring paperwork. Id.)

On June 2, 2014, Brennan amendedréport regarding Plaintiff. 1d. 1 32.) More,

specifically, Brennan renewed her request to ‘edel[Plaintiff] from the hiring process in its

2 “Pursuant to th&hakmarAccord, the City agreed to creard implement a hiring plan to
effectuate the goal of eraditing political patronage.Bonnstetter v. City of Chicag811 F.3d
969, 971 (7th Cir. 2016).



entirety and to exclude her from positions weiershe would exercise significant control and
discretion over other simil@mployment actions.”ld.) Plaintiff alleges that in this
memorandum, Brennan also requested that ityea@d Inspector Gendreeview Plaintiff’s
interview transcript and arfeer individual’s transcript tédetermine whether further
investigation is warranted.”ld. 1 33.) According to Plairitj the City never conducted an
investigation into her alleged misconduct after Brennan’'s recommendation for “further
investigation,” but rather notifteBrennan that it had discipkd Plaintiff by barring her from
participating in any aspeof the hiring process.Id. 1 35.) Plaintiff alleges that the City never
gave her an opportunity to defk herself against Brennan’s gi&ions of wrongdoing — such as
notice of the allegations, a heagi or an opportunity to be heardlespite her written requests to
the Streets & Sanitation’s Commissioneld. X

Also in June 2014, the City told Plaintiffahshe could not take the position as the Labor
Relations Supervisor.ld. 1 36.) On June 24, 2014, Plaingént a letter to Commissioner
Williams requesting the documents underlying tlecision to revoke her job offer and an
opportunity to respond to Bnnan'’s allegations.ld. 1 37.) In that letteRlaintiff explained that
Brennan based her report on innuendoes of jgaatits in a past hiring fraud schemdd. § 38.)
As discussed, the City nevertheless revoked Plaintiff's promotion without conducting any further
investigations. Ifl. § 39.) Thereafter, throughouetremainder of 2014 and 2015, Plaintiff
asked her immediate supervisor and othettseif had received Brennan’s allegations of
misconduct against herld( T 40.)

On January 7, 2016, the Chicago Fire Depantr(i€FD”) contacted Plaintiff via emalil
asking her to interview for a Labor Retais Supervisor position with the CFOd.(1 46.) This

position was the same position Plaintiff could n&etdue to Brennan’s recommendation in June
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2014. (d.) The next day, Plaintiff acceptedetRFD’s request to interviewld( { 47.) On
January 12, 2016, Joann McNeil, Supervisor of ¢tersl Services for th€FD, told Plaintiff
that the CFD had to cancel her intervievitest behest of the City’s Human Resources
Department. I¢l. § 48.) In response, Plaintiff amfed McNeil asking her why the CFD
cancelled her interview, after which McNeil eajpled that she did n&ahow why and gave
Plaintiff the contact information of Deputy Corsioner Christina Batorski from the City’s
Human Resources Departmenid. (] 49.) Batorski responded Rbaintiff that she could not
participate in the hiring pross because of Brennan’s findimgmely, that Plaintiff was not
eligible for the CFD position and that Plaintiff sciasion on the referraldt was in error. I€. 9
50, 51.)

On March 11, 2016, Plaintiff learned tha¢ @ity had promoted an individual named
Christopher Suave to a Deputy Commissioner posittrith Streets & Sanitation in February
2016. (d. 152.) Plaintiff alleges that she isA&fican-American female who is 59-years-old
and that Suave is Caucasian male who is younder§{ 53, 54.) Also, RIntiff alleges, upon
information and belief, that Suave was recomdwal for and received harsher discipline from
the Federal Monitor than she didd.(f 55.) Plaintiff maintains that the City suspended Suave
for a period of time due to theederal Monitor’s findings and @h despite this discipline,
Suave’s ability to be promoted to pigy Commissioner was not hinderedd. ([ 56, 57.) To
date, Plaintiff remains barred from pronastidue to the Monitor’s recommendationtd. {[ 50.)

ANALYSIS
Due Process Claim — Count |
Plaintiff's Fourteenth Amendment Due Procelssm against the City in Count | is based

on the City’s enforcement of tf&hakmarDecree, specifically, thEhakmarMonitor's May 21,
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2014 Report on Substantial Compliance. It is undegpthat the City’s liability cannot be based

on respondeat superior, and tiMignell v. Department of Social Sern436 U.S. 658, 691, 98

S.Ct. 2018, 56 L.Ed.2d 611 (1978), governs Plaintifsnok against the City. To recover under
Monell, Plaintiff must show that (1) she sufferedeprivation of a constitutional right; (2) as a
result of an express municipal policy, widespread custom, or deliberate act of a decision-maker
with final policy-making authority, that was)(ghe cause of hewoastitutional injury. See

Daniel v. Cook Cnty833 F.3d 728, 734 (7th Cir. 201®)ixon v. Cnty. of Coqk319 F.3d 343,

348 (7th Cir. 2016). “An unconstitutional policy cexclude both implicit policies as well as a

gap in expressed policies,” and must be the “moving force” behind the plaintiff's constitutional
deprivation. Daniel, 833 F.3d at 734.

As the Court explained in its August 2016 mgli Plaintiff's allegations did not state a
plausibleMonell claim against the City under the feadlepleading standards because — although
she gave sufficient details am@rning how City employees tredther in the context of the
ShakmarDecree — she failed to allege any othstances of a widespread practice or policy.
See Daniel833 F.3d at 734 (plaintiff “must show more ththe deficiencies specific to his own
experience”)Thomas v. Cook Cnty. Sheriff's De@04 F.3d 293, 303 (7th Cir. 201Mi¢nell
liability requires conduct in “mre than one instance”). Inh&r words, “[w]hen a plaintiff
chooses to challenge a mupility’s unconstitutional policy by establishing a widespread
practice, proof of isolated acbf misconduct will not suffice.’Palmer v. Marion Cnty.327
F.3d 588, 596 (7th Cir. 2003ee, e.g., Holloway v. Delaware Cnty. Sheri@f0 F.3d 1063,

1071 (7th Cir. 2012). The Court thus turn$taintiff’'s amended pleadings to determine

whether heMonell allegations are plausiblender this precedent.



In her Third Amended Complaint, Plaintdfleges that the City never gave her an
opportunity to defend herself against 8lgakmarMonitor’s allegations of wrongdoing — such
as notice of the allegationshaaring, or an opportunity twe heard — despite her numerous
requests. Plaintiff specifically alleges tHaflpon information, belief, and [her] personal
experience, the City has a widespread pradtickpriving employeeslentified as needing
‘further investigation’ by théonitor or other Monitor-relatediscipline of their rights under the
United States and lllinois Constitutiomster alia, not providing any opportunity for the
disciplined.” (Third Am. Compl. 1 24.) Pldiff further alleges that “[u]pon information and
belief, the City did not perform any ‘further intigmtion’ of [her] or ay of the other employees
recommended for further investigation” and ttiaese employees were disciplined without any
further investigation.” Ifl. 11 26, 27.) In addition, Plaintifflages that the City’s policy was
enforced by the City’s Department of HunfResources against her and other employdds | (
28.)

In response to Plaintiff's new allegations, @igy takes issue witRlaintiff's use of the
phrase “upon information and beligfrguing that this demonstratdsat Plaintiff has failed to
sufficiently allege heMonell claim based on the City’s enforcement of 8f@kmarDecree.
Although a plaintiff's ability to site allegations based on “inforn@tiand belief” is restricted in
the context of fraud allegatiomsirsuant to Rule 9(b), undBule 8(a), “[w]here pleadings
concern matters peculiarly within the knowledgehe defendants, conclusory pleading on
‘information and belief’ should be liberally viewedBrown v. Budz398 F.3d 904, 914 (7th Cir.
2005) (citation omitted)see, e.gHuon v. Denton841 F.3d 733, 743 (7th Cir. 2016). Thus, the
City’s better argument is that Plaintiff's allégens are conclusory and reflect a boilerplate

recitation ofMonell’s requirements SeeBell v. City of Chicagp835 F.3d 736, 738 (7th Cir.
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2016) (“While a plaintiff need not plead ‘detalléactual allegations’ to survive a motion to
dismiss, she still must provide more than nikrieels and conclusions arformulaic recitation
of the elements of a cause of action’ for heanptaint to be considered adequate under Federal
Rule of Civil Procedure 8.”) (quotinigibal, 556 U.S. at 678).

Viewing Plaintiff's allegationss true and all reasonable irdeces in her favor — as the
Court is required to do at this proceduraltpos — she has not providlenough factual detail to
support heMonell claim based on the City’s practice of enforcing3makmarDecree. In
particular, Plaintiff's theory othe case is that despite her raeel requests for “further review”
after theShakmarMonitor's May 2014 findings, theiy did not perform any further
investigation into the allegation#s to the employees that tBdakmarMonitor listed in her
report, Plaintiff fails to allege that any ofethe individuals requestadiditional review or any
further investigation. Despite hallegations that she is “barré@m promotion within her field
because of the Federal Monitor's recommendatidPigintiff fails to point to at least one other
employee who was similarly barredlso, as Plaintiff alleges, tt@hakmarMonitor amended
her report in relation to PHatiff requesting the City to “etude [Plaintiff] from the hiring
process in its entirety and to exclude her fmsitions wherein she would exercise significant
control and discretion over othgimilar employment actions.{Third Am. Compl. 1 32.)
Plaintiff, however, does not allege tlwher individuals whavere listed in th&hakman
Monitor's May 2014 report were s subject to any such antked report, which included the
ShakmarMonitor’s directive to reiew transcripts underlyinger finding of misconduct.

After excising the legal conclusions from RIl#i's allegations, the Court is left with
very little, if any, factual support @ widespread custom or practiceeeMcCauley v. City of

Chicagq 671 F.3d 611, 616 (7th Cir. 2011). Aslsuthe Court cannot draw a reasonable
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inference that the City has a widespreadamustr practice causing Plaintiff's (and others)
constitutional deprivations, but instead can anfgr a random, isolatedcident related to
Plaintiff. Seelgbal, 556 U.S. at 678. In other words, Pl#its “[tlhreadbare recitals of the
elements of a cause of action, supported byeroenclusory statements, do not sufficed”
Because the Court has already gedrPlaintiff leave to amend hitonell allegations to provide
more factual detail, the Court grants Defentgamotion to dismiss Plaintiff's Fourteenth
Amendment Due Process claim as alleged in Count | of the Third Amended Complaint with
prejudice.
Il. Race Discrimination and Equal Protection Claims — Counts Ill, IV, and V

Plaintiff's Monell allegations in relation to her radescrimination/failure to promote
claim and Equal Protection claimgéano better. Plaintiff's allegi@ans of the City’s practice or
policy regarding her race discrimination alaconsists of one s&nce, namely, “[u]pon
information and belief, the City had a widesad practice of depriving African American
employees recommended for ‘further invesigatby the Monitor orother Monitor-related
discipline of promotional opportunities afford to Caucasian employees also recommended for
‘further investigation’ or othediscipline by the Monitor.” (ThirdAm. Compl. T 94.)Plaintiff's
Equal Protection claim based on race states the exact same language as her race discrimination
claim directly above. Id. 1 103.) Although Plaintiff points @ white individual who received
discipline based on the Monitor’s findings, Ptéffs allegations failto supply any details
regarding other African-American employees whe part of her discrimination claim or Equal
Protection claim based on race. Indeed, mégal memoranda in opposition to the City’s
motion to dismiss, Plaintiff makes only a camg and unsubstantiatedgaiment supporting these

two claims. SeeGross v. Town of Cicero, 1JI619 F.3d 697, 704 (7th Cir. 2010) (“[I]t is not
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th[e] court’s responsibility toesearch and construct the parties’ arguments, and conclusory
analysis will be construed as waiver.”) (citation omitted). The Court therefore grants the City’s
motion to dismiss Counts Il and IMr lack of sufficient detategarding the City’s liability
underMonell. See Igbal556 U.S. at 679 (“Determining whetree complaint states a plausible
claim for relief” is “a context-sgcific task that requires thieviewing court to draw on its

judicial experience and common sense.”).

Similarly, Plaintiff's allegations supporting her Equal Protection claim based on gender
are insufficient under the feds pleading standardsSeeTwombly 550 U.S. at 555 (a plaintiff's
“factual allegations must be enough to raise a rightlief above the speculative level.”). In her
Third Amended Complaint, she simply allegeatttu]pon information and belief, the City had
a widespread practice of depriving female empésyrecommended for ‘fughinvestigation’ by
the Monitor or other Moitor-related discipline of promatnal opportunities afforded to male
employees also recommended for ‘further invediomn’ or other disciline by the Monitor.”

(Third Am. Compl. 1 108.) Agai Plaintiff fails to point tany other female employees, but
merely cut and pasted hiionell allegations withougjiving any details imelation to any
incidents other than her owrgee Daniel@33 F.3d at 734 (plaintiff “must show more than the
deficiencies specific to his own experienceAs discussed, in herdal memoranda, Plaintiff
fails to develop her arguments explaining helve sufficiently alleged this claim undgbal and
Twombly See M.G. Skinner & Assocs. Ins. Agerinc. v. Norman—Spencer Agency, |8d5
F.3d 313, 321 (7th Cir. 2017) (“Perfunctory amtleveloped arguments are waived, as are
arguments unsupported by legal auityg). Plaintiff's reliance orRagland v. DartNo. 15 C
173, 2016 WL 537965, at *3 (N.D. lll. Feb. 10, 201d)es not save the day because, in that

matter, the district court concludi¢hat the plaintiff's allegationsf the alleged policy or practice
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were too vague, broad, and lackingsufficient detail to put defelants on notice of the claim —
as is the case here. Accordingly, the Courttgrdre City’s motion to dismiss Count V of the
Third Amended Complaint with prejudice.
lll.  Supplemental Jurisdiction

Plaintiff’'s remaining claim in this lawsuit lsased on the lllinois Constitution in Count 1.
Because the Court is dismissing, with prejudice, Plaintiff's claims over which the Court has
original jurisdiction, the Court, in its discretiatigeclines to exercise supplemental jurisdiction
over this remaining state law clairbee28 U.S.C. § 1367(c)(3). Ake Seventh Circuit teaches,
“[a] district court hagliscretion to decline to exercisepplemental jurisdiction over state law
claims arising from the same case or contrgvassthe federal claims where ... ‘the district
court has dismissed all claims overighhit has original jurisdiction.””Doe v. Vill. of Arlington
Heights,782 F.3d 911, 920 (7th Cir. 2015) (quoting 28 U.S.C. 8§ 1367(cH&9)also Burritt v.
Ditlefsen 807 F.3d 239, 252 (7th Cir. 2015). Although ttecision to relinquish supplemental
jurisdiction is within the districtourt’s broad discretion, “[w]heall federal claims in a suit in
federal court are dismissed before trial, the presumption is that the court will relinquish federal
jurisdiction over any supplemgal state-law claims.’/RWJ Mgmt. Co. v. BP Prods. N. Am., Inc.,
672 F.3d 476, 479 (7th Cir. 2012).

Under this well-settled precedt, the Court, in its discretion, declines to exercise
supplemental jurisdiction over the remainingtstlaw claim and dismisses Count Il without

prejudice. See, e.g., Bell v. City of Country Club Hill1 F.3d 713, 718 (7th Cir. 2016).
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CONCLUSION
For these reasons, the Court grants Defergl&utle 12(b)(6) motion to dismiss with
prejudice and declines to exercise supplememtidiction over Plainff’'s state law claim as
alleged in Count II.
Date: February 13, 2017

ENTERED

A

AMY J. ST.@V@
United StatesDistrict Court Judge

13



