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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WEBSTERBANK, N.A, ))
Plaintiff, 3 Cas&No. 16 C 2522
V. g Judg®/irginia M. Kendall
PIERCE & ASSOCIATES, P.C., ) )
Defendant. )))

MEMORANDUM OPINION AND ORDER

Currently before the Court are (1) PlaihtiVebster Bank, N.A.’s motion to reconsider
the Court’s April 19, 2017 rutig denying Plaintiff’'s motion ta@ompel the production of two
documents from Defendant Pierce & Associate§, Bs work product (Dkt. 85); (2) Plaintiff's
motion to enforce the Court’'s July 13, 201™ar (Dkt. 87); and Platiff's objections to
Magistrate Judge Gilbert’'s order granting Defemick motion to compel certain discovery from
Plaintiff (Dkt. 117). In resporsto Plaintiff's motion to enfwe, Defendant has submitted a
combined response and motion for reconsideradiothe Court's July 13 Order. (Dkt. 89).
Defendant did not notice @resent this “motion” pursuant to the local ruleseN.D. Ill. L. R.
5.3. Nevertheless, for the reasons stated bel@Cturt rules as follows: Plaintiff’s motion to
reconsider (Dkt. 85) is grantedThe Court also grants Defemd@ motion to reconsider (Dkt.
89) as to privileged materials or statements in its submission to the Attorney Registration &
Disciplinary Commission, but otherse denies the motion; the Codenies Plaintiff’'s motion to
enforce (Dkt. 87) as moot. Fihg Plaintiff's objections (Dkt. 117) to the magistrate judge’s
ruling are overruled. In connection with this nglj fact discovery in thisase is extended to

March 9, 2018. The case is set$tatus on March 12, 2018 at 9:00 a.m.
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BACKGROUND

As relevant here, Plaintiff Webster Bank, N.@Plaintiff” or the “Bank”) has asserted
claims of professional negligence and breacbaoitract against Defendant Pierce & Associates,
P.C. (“Defendant” or “Pierce”) regarding Deftant's handling of three lllinois state court
breach-of-promissory-note actions against Bank client Kristen Jasii&bster Bank v. Jasinski
(“Jasinksi) ((Case Nos. 10 L 1972, 12 L 6848, & 13 L 1005pPkt. 24). Specifically, after
Jasinski defaulted on note payments, Defahdded Case No. 10. 1972 against her on
Plaintiff's behalf and later dismissed it voluntarily. Defemdtnen filed Case No. 12 L 6848,
but failed to appear in court on a scheduletedthe court dismissed the case for want of
prosecution. Defendant successfully movedvaxrate the dismissal, but then moved to
voluntarily dismiss it again, whitcthe court granted. Defenddater filed Case No. 13 L 10056.
Jasinski moved to dismiss the third case engitounds that 735 ILCS 5/13-217 does not allow a
party to file a third cause of aah after voluntarily dismissing ¢hsame action twice. Plaintiff
claims that Defendant failed to notify it abaiie dismissal of Case No. 12 L 6848 and the
implications of filing Case Nadl3 L 10056. Plaintiff then fired Dendant and retained separate
counsel—Thompson Coburn LLP, who represd?itantiff in this action. Thompson Coburn
appeared in the second and thleksinskimatters. It attempted tacate Defendant’s voluntary
dismissal of Case No. 12 L 6848 but was wesssful, and Case No. 13 L 10056 was dismissed
with prejudice pursuant to the apg@lion of the Single Refiling RuleSee(Dkt. 108-1) (Opinion
and Order denying motion to vacate voluntdrgmissal in 12 L 6848)Dkt. 108-2) (Opinion
and Order granting motion to dismiss in 13 L 10098lgintiff then sued Defendant in this Court
and initiated a complaint against Defendawmith the Illlinois Attorney Registration &

Disciplinary Commission (“ARDC”). See(Dkt. 68) at 14. Following motion to dismiss



briefing, Defendant answered aimdserted three affirmative féases, includig contributory
negligence. (Dkt. 53) at 50-51.

PLAINTIFF'S MOTIONS TO COMPEL & ENFORCE

As part of discovery in thigase, Plaintiff served itBirst Requests for Production on
December 30, 2016. Among other documents, Ffiagoight: “All Documents submitted to the
ARDC by Defendant as part of the crafiled by Webster.” (Dkt. 68) at § 4ge alsqDkt. 68-

1) at 148. On January 31, 2017, Defendant declined to provide these documents in part,
claiming that such information is “confidentiahd “disclosure [of whichjvould violate Illinois
Supreme Court Rule 766.” (DKi8-1) at 1 48. Defendant prashd other documents and a very

brief privilege log, on which Defendant kst two documents that it was withholding as
protected work product: (1) an April 24, 20®4mail from Pierce litigation attorney Brian
Merfeld (“Merfeld”) to Pierce managing attornege Perres (“Perres”) regarding “dismissal of
Jasinskimatters discussing whether to create merand (2) an April 252014 “abstract/memo”

by Merfeld “concerning dismissal dasinskimatters.” (Dkt. 68) at {1 5-6; (Dkt. 68-2). After

their informal attempts to resolve the plises concerning the ARDC documents and the
privilege-log documents failed, on Apdill, 2017, Plaintiff moved to compefee(Dkt. 68).

On April 19, 2017, after hearing oral gament and reviewing the e-mail and
memorandumin camera the Court ruled that the memorandum constituted protected work
product and that Defendant shouldyide a redacted version of thanail to Plaintiff. (Dkt. 92-

1) (Tr. of April 19, 2017 Proceedings) at 16—18he Court ruled on the other aspect of
Plaintiff's motion to compel—the ARDC daments—on July 13, 2017, finding that lllinois
Supreme Court Rule 766 did mivilege Defendant’s submissignsor preclude the Court from

ordering their disclosure. (Dkt. 82).



Plaintiff now moves foreconsideration of the Court’s April 19 Ruling on the e-mail and
memorandum after taking Perres’ deposition on Bd&017. (Dkt. 85) &, 1 5. Plaintiff also
moves to enforce the Court’slyd 3 Order compelling Defendant’'s ARDC submission materials
due to Defendant’s noncomplian@kt. 87), to which Defendamesponded and also moved the
Court to reconsider the July 13 Order. (Dkt. 89).

A. Legal Standard

Federal Rule of Civil Rule 54(b) providesathnon-final orders “maye revised at any
time before the entry of a judgment adjudicatalgthe claims and all the parties’ rights and
liabilities.” Thus, the Court has the “discretionarythanrity” to reconsider an interlocutory
order. Galvan v. Norberg678 F.3d 581, 587 (7th Cir. 2018ge alsdChicago Reg’l Council of
Carpenters v. Prate Installations, 1nc2011 WL 2469820, at *1 (N.D. Ill. June 20, 2011)
(“under Rule 54(b), the Court mayexise its inherenauthority to econsider its interlocutory
orders because the Court may revise such omeasy time before entering final judgment”)
(citing Moses H. Cone Mem. Hosp. v. Mercury Const. Cae¥p0 U.S. 1, 12 (1983)). But a
motion to reconsider is not a proper vehicle felnashing arguments thtte Court previously
rejected or for introducing new legal theori€See Caisse Nationale de Credit Agricole v. CBI
Indus., Inc, 90 F.3d 1264, 1270 (7th Cir. 1996ke, e.g.Janusz v. City of Chicag@8 F. Supp.
3d 782, 787 (N.D. lll. 2015). Instead, motions feconsideration unddRule 54(b) serve the
limited function of correcting maniét errors of law or fact oo presenting newly discovered
evidence.” Patrick v. City of Chicagol03 F. Supp. 3d 907, 911-12 (N.D. lll. 2015). A motion
based on newly discovered evidence shouldahstnate that the evidence was unknown until
after the hearing and the moving party could Imave discovered and produced such evidence

with reasonable diligence befotbe court’'s earlier decision.Caisse Nationale de Credit



Agricole 90 F.3d at 1269. Courts gpngrant motions to reconsidéwhere there has been a
controlling or significant change the facts of the case.Caine v. Burge897 F. Supp. 2d 714,
71617 (N.D. Ill. 2012).

As an additional point, if garty fails to obey a court’srder to provide or permit
discovery, the court may issue further just orgensuant to Federal Ruté Civil Procedure 37,
including directing the disobedient party to eadw® the earlier order. &eR. Civ. P. 37(2)(a).

B. Discussion

1. April 2014 E-mail and Memorandum

Plaintiff argues that new facts discowvgrduring the June 30, 2017 Perres deposition
warrant reconsideration of the Court’s rglirconcerning the work-product protection for
Defendant’s privilege-log documents. Accorditeg Plaintiff, Perres’sdeposition, which was
given in both his personal capacity and in his capacity as a corporate witness, revealed the
following. While Defendant was peesenting Plaintiff and after@éhmotion to dismiss was filed
in the third Jasinskimatter, Merfeld (who previously had not been assigned taldbaksi
matters, but who apparently had a working knalgke of the cases) arRerres casually spoke
about the matter in the hallway; after thesatdission, Perres asked Merfeld to review and
summarize thdasinskifile. Specifically, Perres said, “[P]Jrepare a memo on this so we have it.
You know, dig into it and tell me what you find.(Dkt. 85-1) (L. Peres Dep.) at 167:4—6.
When asked about his purpose in directing Mdrte memorialize these thoughts in writing,
Perres explained, “On cases like that—where we’ve had this, it's easier for me to deal with it in
terms of having something in writing. It's just eadior me to manage a case flow. Then | have
something | can either give tmather attorney or uge discuss with the other attorneys in the

office. 1 try not to rely on mynemory on things like this.’Id. at 167:9-16. Witlhat, Merfeld



authored the two documents ssue. Asked whether Perres aptated whether Plaintiff would
sue Defendant, Perres repliél never anticipated itWhy would 1?7 | didn’t aticipate it at all.”
Id. at 172:9-14. Asked specifically (by his owouasel) whether he contemplated litigation at
the time, Perres again stated that he was natijpating this suit at that time, although he also
stated: “I never rule out litegion. Anything is possible.ld. at 300:23-301:4. Asked if there
was at least the “possibility dtigation,” Perres replied, “Yes You know — yeah. When you
get a motion to dismiss for that bag@i want to get your ducks in a rowd. at 301:6-11.

Unlike attorney-client privilege, fedal law governs work-product doctrineSee, e.q.
FDIC v. Lowis & Gellen LLP2014 WL 656660, at *3 (N.D. lIFeb. 202014) (citingLyon Fin.
Servs., Inc. v. Vogler Law Firm, P,&2011 WL 3880948, at *4 (S.D. Ill. Sept. 2, 2011));
Sullivan v. Alcatel-Lucent USA, In@013 WL 2637936, at *10 (N.D. IlDune 12, 2013) (citing
Stopka v. Am. Family Mut. Ins. Co., In816 F. Supp. 2d 516, 524 (N.D. Ill. 2011)) (“federal
work-product doctrine applies idiversity cases”). “Ordindy, a party may not discover
documents and tangible things that are prepared in anticipation of litigation or for trial by or for
another party or its representatiiecluding the other party’s attoeg . . . ).” Fed. R. Civ. P.
26(b)(3)(A);see alsdGandra T.E. v. S. Berwyn Sch. Dist. 1800 F.3d 612, 618 (7th Cir. 2010).
The rule serves twin purposes: to protectratgs’ thought processesmd mental impressions
against disclosure and to limit circumstanedsere attorneys wait until their more diligent
colleagues do the homework only to bevrand copy from it when finishedSandra T.E.600
F.3d at 621-22see alscAppleton Papers, Inc. v. E.P,A02 F.3d 1018, 1022 (7th Cir. 2012)
(the work-product doctrine promotes thalvarsary system dirdgt by protecting the
confidentiality of papers prepared by or on behalf of attorneys in anticipation of litigation). To

this end, Rule 26 also requiresucts that allow discovery of sh materials to protect against



disclosure of attorneys’ mental impressionsjatosions, opinions, or ¢gl theories concerning
the litigation in which the party seeks discovery. Fed. R. Civ. P. 26(b)(3)(B).

To determine whether the work-product dowr protects the documents in question,
courts look to whether, in light dhe factual context, “the documgsjtcan fairly be said to have
been prepared or obtained becaakéhe prospect of litigation.”"Logan v. Commercial Union
Ins. Co, 96 F.3d 971, 976-77 (7th Cir. 1996) (internal quotations and citations omitted)
(emphasis omitted). Courts distinguish betweerudmmnts developed “in the ordinary course of
business” for the “remote prospect of litigation” and documents prepared because an “articulable
claim” that is “likely to leado litigation” has arisenSandra T.E.600 F.3d at 622 (citinBinks
Mfg. Co. v. Nat'| Presto Indus., Inc709 F.2d 1109, 1120 (7th Cir. 1983)) (internal quotation
marks omitted) (finding work-product doctrine protected materials where party made documents
after and in response to the adtfiang of the lawsuit at hand) “It is only work done in
anticipation of or for trial thats protected. Even if prepad by lawyers and reflecting legal
thinking, ‘[m]aterials assembled the ordinary course of buss®. . . or for other nonlitigation
purposes are not under the qualifieamunity provided by the doctrine’ and Fed. R. Civ. P. 26.”
Towne Place Condo. Ass’'n v. Philadelphia Indem. Ins, Z@l8 WL 360540, at *7 (N.D. lIl.
Jan. 11, 2018) (citation omitted). To determine Wwlet document would have been created in
the normal course of business and thus is niilexhto work-product mtection, courts look to
whether the documents would have been predu‘“regardless of whether litigation was
anticipated or not” inhe matter at handSee, e.gUrban Ouftfitters, Inc. v. DPIC Cos., InQ03
F.R.D. 376, 379 (N.D. Ill. 2001) (citinGaremark, Inc. v. Affiliated Computer Serv. |nt95

F.R.D. 610, 616 (N.D. Ill. 2000)).



Rule 26 refers generally to the “anticipatiof litigation” without specifying to which
litigation the Rule refers in the context ofegal malpractice case where two types of litigation
come into play: the current legal malpracticairdl, and the earlier underlying litigation from
which the legal malpractice claim arises. Thseckaw makes clear that work-product doctrine
protects parties from sharing their materials developed for the presentbcé not necessarily
for an earlier matter. This is because “the puepafgwork-product] privileg is to hide internal
litigation preparationsrom adverse parties Menasha Corp. v. U.S. Dept. of Justic@7 F.3d
846, 847 (7th Cir. 2013) (emphasis added). Howeme,situation such as that presented here,
where the underlying and present litigation are related, the doctrine still apBkesFederal
Trade Comm’n v. Grolierd62 U.S. 19, 25 (1983) (“[T]he literal language of the Rule protects
materials prepared fany litigation or trial as long as they weprepared by or for a party to the
subsequent litigation.”) (ephasis in original)Hobley v. Burge 433 F.3d 946, 949 (7th Cir.
2006) (work product protection “endag after termination of the proceedings for which the
documents were created, especiallthg old and new matters are relatedge also Menasha
Corp., 707 F.3d at 851 (discussing hypothetical wheaterials created by counsel in underlying
matter were work product protected from discovarysubsequent medical malpractice suit).
Ultimately, the party claiming protection fromhe work-product doctrine has the burden of
showing that it appliesSee, e.gSullivan 2013 WL 2637936, at *9 (citation omitted).

Defendant continues to argue that theiAp014 e-mail and memorandum were created
in anticipation of litigation. But Perres’ admissiomghich he gave after the parties already had
litigated this exact issue ofthether the two documents coubeg withheld from production,
directly undercut that argumen Specifically, Perres’ testiomy reveals that Defendant’s

employees (who were attorneys) créatikese two documents to analyze Jlasinskilitigation



and to “manage case flow” for the firm—not for use indasinskimatter and not in anticipation
of the present legal malpractice matt8&ee Sandra T.E600 F.3d at 622.

Defendant argues that Perres’ testimony hidgitéd by Plaintiff is “selective” and taken
“out of context,” and that the Court mustofesider the entirety of the deposition testimony”
attached to Plaintiffs motion.See(Dkt. 91) at 1-2. The entiré6-page deposition transcript
excerpt, however, is consistent with the figlithat the email and memo at issue were not
created in anticipation of either litigation. First, Defendantgiarent that Plaintiff did not ask
for the memo and Defendant did not bill Plaintiff for the mermdodt 2) supports the conclusion
that these documents were notated for use in the then-ongoidgsinskimatters. Second,
Defendant’s argues that the “dual purpose t&lstuld apply—that is, the notion that a document
prepared to assist with a business decisiay also be protectediork product where the
document also can be said to have beengpegp“because of” the pspect of litigation—does
not serve to bring these documents underpiotection for the current litigationd. at 3. For
one thing, in support of this argument, Defendatds only out-of-circuit caselaw; the Seventh
Circuit, by comparison, takes an extremely narvoew of this conceptallowing “dual purpose”
documents to be protected as work product drihe “primary motivating purpose” behind their
creation is to aid in future litigationSee Binks Mfg. Co. v. NiaPresto Indus., InG.709 F.2d
1109, 1118-1119 (7th Cir. 1983) (citidanicker v. George Wash. Uni®@4 F.R.D. 648, 650
(D.D.C. 1982)) (document prepared in invesigatof accident not work product unless it is
shown that, in light of the surrounding evernt® primary motivating purpose for its creation
was because of litigation as opposed tir@ary business need to investigatge also United

States v. FrederickL82 F.3d 496, 501 (7th Cir. 1999) (holditgt “a dual-purpose document—



a document prepared for use in preparing taturns and for usen litigation—is not
privileged”).

Here, Perres’ testimony doe®t support the cohgsion that theprimary motivating
purpose behind the creation of email and memo was the prospect difilg@dsigation. Even
still, Defendant argues that Perres’ statentleat “[w]hen you get a motion to dismiss for that
basis you want to get your ducks in a rowriplies that the memo was created because
Defendant believed litigation could resuliThe highlighted testimony, however, not only is
incredibly vague and was not clarified by further questioning contained in the excerpt provided
to the Court, it also is undermined by Perre$ieotstatements that he “never anticipated” that
Plaintiff would initiate litigation against Defelant. And in any event, the closest Perres’
statement brings the documents into the analgsés “precautionary documents” developed in
the ordinary course of business for the renmitespect of litigationwhich is not enough to
apply the protectionSandra T.E.600 F.3d at 622.

Given these new admissionand recalling the Court'sn camerainspection of the
documents, Defendant has not met its burdemdosvghat the work-product doctrine applies to
the April 2014 e-mail and memorandum. Evbough the memo and email were prepared by
lawyers and reflect legal thking, the testimony from Defendiés employee and corporate
representative indicates that they were ppared with the priary motivating purpose of
aiding in possible fure litigation. Towne Place Condo. Ass’8018 WL 360540, at *7. Rather,
Perres articulated the oppositéccordingly, the Court grants &htiff’'s motion to reconsider.

2. Pierce’s ARDC Submission
With regard to the remainder of Plaintif'sotion to compel, Plaintiff asks the Court to

enforce its July 13, 2017 order (Dkt. 82) casttipg production of tB materials Defendant

10



submitted to the ARDC. (Dkt. 87). At the samedjefendant asks the Court to reconsider its
order. (Dkt. 89). In asking faeconsideration, Defendant da@st point to new facts or law,

but rather argues that the Court made a manifest error of law in its interpretation of the rules
guiding the ARDC process and misapplied thlevant caselaw(Dkt. 89) at 2—7.

In its earlier opinion, the Court was well aware that ARDC proceedings involve both
private and public componentsDefendant frames this as “pate investigaons and public
findings,” as if the Rule cleanly bifurcates thceedings into a two-step process where cases
begin privately and, dependiran the outcome, end publiclyid. at 2. Defendant tries to use
lllinois Supreme Court Rule 766 addnopoulos v. Harvey L. Wainer & Associations, L1894
WL 61801 (N.D. lll. Feb. 17, 1994), to educate threu on this issue, but these sources do not
so distinguish.  AsJanopoulospoints out, Rule 766 providethat attorneydisciplinary
proceedings “shall be public with the egptien” of certain pivate and confidential
investigations, proceedings, and deliberatioBgelll. S. Ct. R. 766(a)g.g, Janopoulos 1994
WL 61801, at *3. In other wordRule 766 sets the default natwkthe proceedgs as public
and carves out specific exceptions to keep peivad list that does not include submissions made
to the ARDC.

Defendant further claims that “only the Admstrator may . . . allow the private portion
of an investigation to be made public,” but themmediately counters this statement in the same
paragraph, stating that this issue “can onlyabpidicated by the Administrator and the lllinois
Supreme Court,” swiftly followedly concluding that “only thellhois Supreme Court may order
disclosure” of submission materials. (Dkt. 8®) 2—3. Defendant’s vesions, or confusion,
underscore the multiple, non-exclusive routes teeratherwise private ARDC materials public.

Notwithstanding that Defendant’'s argument assumes its submission to be private in the first

11



place—a contention with which this Court do@ot agree—the Court echoes its earlier
construction of Rule 766. The Rule permitse lllinois Supreme Court, and the ARDC
Administrator with the approval of theuart, to authorize public disclosureSeelll. S. Ct. R.
766(b). Nowhere does the Ruleede these the “only” routes rfgublic disclosure. Nor does
Rule 766 preclude additional routes, for example@uart’'s authorizing such a disclosure in the
interest of justice. The Rule even alloneferrals to lawyers’ ssistance programs without
specifying who—the Administrator, the couot a member thereof, or otherwise—would
authorize such a disclosure. Kea together, these provisions mlat allow the Courto draw the
conclusion that Defendant urges. Rule 766 outlpsscular paths for discéure but, at least as
written, does not foreclose others. Regardless, the materials submitted to the ARDC by
Defendant do not fall into one of the categoaéprivate exceptions enumerated by Rule 766.

That said, the attorney-client privilegadathe work-product doctrine may apply to
Defendant’s letter and/or some of the other materials submitted to the ABRB&Fed. R. Civ.
P. 26(b)(3)(B). To keefhe litigation moving forwards, at thigne the Court declines to review
individual documents that Defendant has submitted and instead trusts that Defendant can do its
work in good faith to redact and/or log privikdy materials that have been developed in the
course of thiditigation. Defendant must so disclogee remainder of its ARDC submission to
Plaintiff, with the understanding that the Cohds the authority to orddurther consequences
for delays or non-compliance pursuant to Rule S&eFed. R. Civ. P. 37(2)(a).

For these reasons, the Court gsaDefendant’s motion to recddsr to the extent that it
pertains to any privileged matals or statements in its sulssion to the ARDC, and otherwise
denies the motion. (Dkt. 89). In light of this, the Court denies Plaintiff's motion to enforce (Dkt.

87) to first afford Defendant the opmamnity to comply given this order.

12



DEFENDANT'S MOTION TO COMPEL

Defendant filed its own motion to compil June 2017, which sought production of
various documents including ThompsGoburn’s litigation file in thelasinskicase that Plaintiff
claimed were privileged and/or work proddc{Dkt. 77). In rulingon the motion, Magistrate
Judge Gilbert ordered Plaintiff to produce (1)ralevant, non-privilegedocuments in the file
and (2) a privilege log.See(Dkt. 94) at 3. Plaintiff comged and identified more than 200
documents withheld from production. Following a meet-and-confer, Plaintiff produced a large
portion of the identified documents and produeectvised log listing some 91 documents over
which Plaintiff continued to asseprivilege and/or work pmuct protection. Defendant moved
to compel, arguing that (1) the work product ioe does not shield—in the present case—the
mental impressions and litigation strategies of Thompson Coburn in the undelhgmski
matters, (2) Plaintiff’'s action ifiling this case (along with Defendant’s affirmative defenses)
waived the attorney-client pilege and work product-proteoti by putting causation at issue,
and (3) Plaintiff's revised privilege log is defnt and does not support Plaintiff's claims of
privilege or work product protection. Defenttanmotion rests heavily on its argument that
Thompson Coburn failed to make a paially successful argument to tliasinskicourt (that the
Single Refiling Rule does not apply to promissmotes on subsequent failures to pay) and
engaged in other possibly hduh actions and arguments, wh could have caused or
contributed to the unenforceabjliof the Jasinski noteSee(Dkt. 105), (Dkt. 108).

The magistrate judge granted Defendant’siomto compel on the record on November
7, 2017. First, the magistrate judge concluded Phaintiff waived the tiorney-client privilege

by filing this malpractice actioand putting at issue ¢hquestion of whether Defendant’s conduct

! The documents submitted by the parties indicate that the requdsisfoskifile documents was made
to Plaintiff (see(Dkt. 77-1) at 1 5), not by way of a subpaeunder Fed. R. Civ. P. 45 to Thompson
Coburn.

13



caused the damage alleged, particularly because Defendant argues lhainiematters were
not concluded and may not have been extished at the time Thompson Coburn began
representing Plaintiff as successor counSde(Dkt. 122) (Tr. of Nov. 7, 2017 Proceedings) at
9. In connection with this holding, the magistratdge found Plaintiff's reised privilege log to
vaguely describe the withheld documents, Whonly further supported the production of such
documents.Id. at 11. The magistrate judge furtheumd the lllinois Supreme Court’s decision
in Fischel & Kahn, Ltd. v. van Straaten Gallery, Int89 Ill. 2d 579 (2000), a case highlighted
by Plaintiff, to be factually distinguishable daise that case involdeallegations concerning
legal malpractice that were complete by thmetisuccessor counsel was retained, instead of a
situation where multiple lawyers were handling #ame matter simultaneously and all may have
contributed to the alleged malpracticdd. at 19-20. Next, the mafrate judge rejected
Defendant’s argument that the work-product prad@ctioes not extend to subsequent litigation,
stating that “the protection extentts other litigation as long as the materials originally were
prepared in anticipation of litig@n in a different lawsuit.”ld. at 12. However, the magistrate
judge noted that the protectigmmovided by the work-product doctrine to the documents in a
different, prior litigation is “less strong,” dnconcluded that Defeadt had demonstrated a
substantial need for the documentd. at 13. Plaintiff objected to ¢hmagistrate judge’s order.
See(Dkt. 117).

A. Legal Standard

The Court reviews a magistrate judge’s orde a nondispositive pretrial matter only to
determine whether the order “is dllsaerroneous or is contrary taw.” Fed. R. Civ. P. 72(a).
Under this standard, the Court “can overturn the steage judge’s ruling only if [the Court] is

left with the definite and firm convilon that a mistake has been mada¥Neeks v. Samsung

14



Heavy Indus. C9.126 F.3d 926, 943 (7th Cir. 1997). Because this standard is deferential to the
magistrate judge’s decision, an objecting partyiea a heavy burden in persuading the Court to
modify the magistri@ judge’s ruling.See Finwall v. City of Chicag@39 F.R.D. 504, 506 (N.D.
lll. 2006); F.T.C. v. Pac. First Benefit, LLB61 F. Supp. 2d 751, 754 (N.D. Ill. 2005).

B. Discussion

Plaintiff argues that thenagistrate judge (1) aorrectly distinguishedFischel & Kahn
and (2) incorrectly found that Defendant hadndestrated a substantial need for Thompson
Coburn’sJasinskiwork product. The Courtdaresses each issue in turn.

1. Attorney-Client Privilege

Because diversity of citizenship is the Ilsagor jurisdiction in this case, lllinois law
governs the determination of any waiver of the attorney-clientigger. As Plaintiff points out,
the lllinois Supreme Court’s analysiskischel & Kahnsets out the relevant state law principles.
“[W]here legal advice of any kd is sought from a professionabéd advisor in his capacity as
such, the communications relating to thatpmse, made in confidence by the client, are
protected from disclosure by himkel the legal advisor, exceptelprotection be waived.” 189
lll. 2d at 584. Fischel & Khanindicates that the scope of thavilege is broadly construed in
lllinois and that the “at-issue” waiver doctrine igwied narrowly. Under lllinois law, “at issue”
waiver occurs “where a pa voluntarily injects gher a factual or legassue into the case, the
truthful resolution of which mguires an examination of tle®nfidential communications.Lama
v. Preskill 353 Ill. App. 3d 300, 305 (2d Dist. 2004). eTht-issue exception permits discovery
where the sought-after material egher the basis of the lauis or the defense thereofSee

Waste Mgmt., Inc. v. IntSurplus Lines Ins. Cpl144 Ill.2d 178, 199-200 (1991).
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Plaintiff is correct in its assertion that &low the invasion of the privilege simply
because a party filed affirmative defensestmalpractice action “would render the privilege
illusory[.]” Fischel & Kahn,189 Ill. 2d at 586. To implicate the war rule, theredre, it is not
enough for an issue to be “subject to disputehsthat the privilege@ommunication at issue
“might touch on that question.”Id. at 587. At the same time, as the magistrate judge
recognized, the privilege is by no means absplated particular allgations raised in a
malpractice claim and/or by a party’s affirmativéeteses theoretically could be sufficient to put
causation at issue thereby triggeriat-issue waiver, provided ththe information sought is vital
to the opposing party’s dories of the case.

Although Fischel & Kahnprovides the general framewdid analyzing Plaintiff's claim
of privilege, its influence ends there. In tleaise, Fishel & Khan—awafirm that had advised
an art gallery on certain contracts—Ilater sued the gallery for recovery of legal fees. The gallery
then counterclaimed for malpram#i, alleging that the firm hagfroneously advised the gallery
regarding the liability limiting provision of a coatt that the gallerpsed with consignment
artists in the year 1986. Fischel & Kahn then requested tlsedfilope & John, a second law
firm that the gallery had hired in connectiaith litigation involving the consignment-artist
contracts following a fire at the gallery in 198%he gallery asserted the privilege with respect
to those files. Fischel & Kahn argued that the gallery had waived the privilege by filing a
counterclaim and seeking damages for the defendesettlement of the fire-related litigation,
thus placing the Pope &ohn files “at issue.”Id. at 585. Fischel & Kan argued that all
documents surrounding the fire litigation and itsleetent were necessary to determine to what
extent the gallery’s loss rdsed from the earlier, allegeti986 contract malpracticeld. The

lllinois Supreme Court rejected the waiver claiffhe court delineated a clear line between the
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1986 representation by Fischel & Khan thad l® the alleged malpractice and the later
representation by Pope & John irthire litigation, which was a separate matter despite the fact
that the consignment-artists contracts wereolved. Specificallythe court found that “no
guestion exists regarding who allegedly committed the malpractice complainelti ot 588.
Thus, the privileged documents of Pope éhd did not go to causatie-or whether Pope &
John contributed to the malpteme—Dbut rather, thosdocuments were only levant on the issue

of damages. The court refused to invadeptinglege on these grounds, because the sought after
documents were not “vital to [Fischel & Khahdefense” since it could challenge the gallery’s
evidence on the issue damages in other whis.

The parties here do not enjoy the same tifhelear delineatiometween Defendant and
Thompson Coburn’s representatiohPlaintiff so as to neatly fit under the holdingrFe$échel &
Khan as Plaintiff urges.See(Dkt. 117) at 7. Here, the parties do not dispute that Thompson
Coburn entered appearances in the second and Jasidski matters in April 2014 and was
involved in those matters, which concluded in July 2014. Although Plaintiff attempts to create a
break in time between the cause of the naalfice and damages by its insistence that the
“unauthorized dismissal of the secadabkinskilawsuit” in Februan2014 was the point in time
when the malpractice was complete ((Dkt. 1hf)12), that view takes too narrow of an
approach. Plaintiff's complaint alleges thatf@wlant’s actions prevented it from enforcing the
Jasinski promissory note and Plaintiff therefgeeks damages for the entire amount of the note
(and attorneys’ fees). (Dkt. 24) at  53. In response, Defendant argues that the second voluntary
dismissal of the secondhsinskiaction did not necessitate tlkad of the proceedings against
Jasinski. In other words, therpias dispute whether Plaintiff hadviable cause of action against

Jasinski during the time Thongos Coburn served as counsel. Therefore, Thompson Coburn’s
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conduct in and its communications wRfaintiff regarang the underlyinglasinksimatters are at
issue here in both Plaintiff's claims and Defemtiadefenses. That Thompson Coburn was only
involved for a few months of the proceedings does change this result. Further, Defendant
argues that the Thompson Coburn file documesitsting to the strategic decision to have the
second and thirdlasinski matters heard concurrently and taise only certaindefenses in
connection with those matters are importantit® contributory-negligence defense. This
“inquiry will involve examining decisions made [#he later] stages of the underlying litigation.
This will necessarily involve informatiooommunicated between” Thompson Coburn and the
Plaintiff. Pappas v. Hollowayl14 Wash. 2d 198, 209 (199@n banc) (discussed kischel &
Khan by asserting a malpractice claim agaidsfendant-attorney, who withdrew from the
underlying litigation one month before an adversa trerdict, the plaitiff-clients waived the
attorney-client privilege covering their cormamcations with “all tle attorneys who were
involved in defending the lje plaintiff-clients] in the underigg litigation” particularly where
defendant attorney had shown that the information sought was vital to defense).

The situation faced here is analogous to that in lthanh Financial Services, Inc. v.
Vogler Law Firm, P.G.2011 WL 3880948, at *4 (S.D. lll. Sept. 2, 2011) anddon v. Johnson
& Bell, Ltd., 2012 WL 4892852 (N.D. Ill. Oct. 10, 2012), dasgPlaintiff’'s efforts to distinguish
those cases. lbyon the law firm defendanh a legal malpracticaction sought production of
attorney-client communications and work product between Lyon absequent counsel and
between Lyon and appellate counsel. There, Lyanhir@d subsequent counselrepresent it at
trial after alleged professionalisconduct during discovery byetdefendant firm. Following an
unfavorable jury verdict, the plaiff hired a third firm to asst with an appeal and the case

settled while the appeal was pendingyon 2011 WL 3880948, at *1. Lyon argued that a
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waiver was precluded because defendantéged malpractice occurred “prior to and
independently from” subsequeatunsel’s representationd. at *3. The court rejected these
arguments, finding that Lyon put the communicatiahgssue because (i) it sought damages for
the amount of the verdict renderafier defendants were terminated, (ii) it implicitly argued that
the effects of defendants’ malpractice “Goned beyond the duration of [d]efendants’
representation,” and (iii) “the spific party, if any, that causedyon’s trial loss remain[ed]
unresolved.” 1d. The court also found that, abseptoduction of theattorney-client
communications, defendants “would be effectiyalgcluded from challenging the causation and
actual damages prongs for legal malpractickel” Fairness required thtte defendant firm be
able to seek discovery vital to its defenskks.

Similarly, in London the defendant law firm in a legal malpractice action subpoenaed
documents from a law firm that reygled it in the underlying litigation.London 2012 WL
4892852, at *1. The plaintiff thereasined that the defendant firhad failed to timely assert a
valid defense, which resulted @ procedural forfeiture. Howewnethe evidence developed to
that point also indicated thatilssequent counsel waited eight months to assert the defense, and
so the defendant firm argued that the subsegfientcould have comibuted to the alleged
malpractice. The court therefore found that the plaintiff had placed the conduct and
communications of the subsequent firm at issubeéncase and refused to quash the subpoena for
the requested documentisl. at *2. The same result prevails hetewould not be fair to allow
Plaintiff to claim that Defendant is liable rfdhe entirety of its daages while precluding
discovery of contrary evidence.

In sum, the magistrate judgéd not clearly err in findindgrischel & Khandistinguishable

from present circumstances and holding thatrifhihad waived the attorney-client privilege
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over its communications contained in Thompson Cobulasnskifile by placing them at issue
in this suit and that Defendahtad demonstrating a need forckudocuments in support of its
defenses. .Lyon 2011 WL 3880948, at *4. Plaintiff idirected to produce the documents
identified on its privilege log (Dkt. 117-1) that were withheld pursuant to the attorney-client
privilege. The Court is careful to note that the extent that any such documents contain
attorney-client communicationslated to the present case, Btdf may continue to withhold
and/or redact such information.

2. Work Product Doctrine

The same result follows with regard teetdocuments over which &htiff has asserted
work product protection. Again, the work-protlwdoctrine protects documents prepared by
attorneys in anticipation of litigation for the purpasfeanalyzing and preparing a client’s case.
Sandra T.E.600 F.3d at 618ee also Hickman v. Taylo829 U.S. 495 (1947). Here, Plaintiff
has invoked the doctrine in response to Defatidaequest for the “file related to tl¥asinski
Litigation from any/or all attorneys and/or law firms who represented or consul8sk{Dkt.
77-1) at 1 5.

First, the magistrate judge rcectly found that the work prodt protection applies to the
documents in Thompson Coburnlasinskifile, even though they we created to advance the
underlying litigation in the Gok County Circuit Court. See Groliey 462 U.S. at 25 (“[T]he
literal language of the Rule gtects materials prepared fany litigation or trid as long as they
were prepared by or for a patb the subsequent litigati.”) (emphasis in original}iobley, 433
F.3d at 949 (work product protection “endures aiemination of the proceedings for which the
documents were created, especiallthé old and new matters are relatedge, e.g.Lawrence

E. Jaffe Pension Plan v. Household Int'l, In237 F.R.D. 176, 182 (N.DIIl. 2006) (concluding
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that the work product doctrine best served by extendiitggo subsequent litigationEndeavor
Energy Res., L.P. v. Gatto & Reitz, LLZD17 WL 1190499, at *11 (W.D. Pa. Mar. 31, 2017)
(“[E]ven if documents were prepared for a diffiet case, work-produgrotection may apply as
long as the cases ‘are closely relateganties or subject matter.”) (quotirigouisiana Mun.
Police Employees Ret. Sys. v. Sealed Air C@§8 F.R.D. 300, 309 (D.N.J. 2008)).

As the magistrate judge noted, in limited sitia documents protected as attorney work
product are nonetheless discovéeald a party can establisa “substantialneed” for the
documents and cannot obtain equivalent matewatisout “undue hardship.”Fed. R. Civ. P.
26(b)(3)(A)(i)). In addition, likethe attorney-clienprivilege, the workproduct protection is
subject to waiver. Courts generally apply th@me “at-issue” test used in attorney-client
privilege scenarios to determine whether #nark-product protectio has been waived.See
Lyon 2011 WL 3880948 at *4. The substantial-naad waiver analyses are separéee, e.g.
Abbott Labs. v. Alpha Therapeutic Cqrg00 F.R.D. 401, 409 (N.DIl.I2001) (analyzing first
whether the work product protection appliadd then whether the protection was waiwed
whether the requesting party had denti@ied a need for the materials).

Here, because the Court has already fourad Blaintiff waived the attorney-client
privilege with respect to communications beém itself and Thompsdoburn for the purposes
of the Jasinskimatters, it follows that Plaintiff alsbas waived the workfpduct protection to
the extent that the materials sought relate tddsinskimatters.Lyon 2011 WL 3880948 at *4.
Because the waiver analysis applies insteadeobtibstantial-need analysis, the magistrate judge
did not err—as Plaintiff suggestsrfailing to differentiate bsveen ordinarywork product and

opinion work product. (Dkt. 117) at 14. Thewt therefore overruleBlaintiff's objections’

2 Although the magistrate judge appe#w have conflated the waiveradysis with the substantial-need
analysis ¢ee(Dkt. 122) at 14 (finding that Defendant edistied a substantial need for the documents
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Plaintiff is directed to producell documents identified on itgrivilege log (Dkt. 117-1) that
were withheld as work product. Again, Plaihtnay continue to withold and/or redact any
work product related to this case.

CONCLUSION

For the reasons stated above, the Court gRiaistiff's motion forreconsideration (Dkt.
85), grants in part and deni@s part Defendant’s motion foreconsideration (Dkt. 89), and
denies Plaintiff's motion to enfoe (Dkt. 87). The Court furth@verrules Plaintiff’'s objections
(Dkt. 117) the magistrate judgefsling. Fact discovery in thisase is extended to March 9,

2018. The case is set for statusMarch 12, 2018 at 9:00 a.m.

Virginia M. Kendal™>~
itgdStateDistrict Judge

Date: February 5, 2018

because “the Bank has put directly in issue causdtyofiling its complaint and issue with respect to
causation is whether Pierce caused all the damag¢hidn Bank says.”)), the end result remains the same,
as the Court orders Plaintiff to produce the disputed documents.
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