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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANGEL GONZALEZ ,
Plaintiff,

V. Case No016 C 2906
CITY OF WAUKEGAN , ADRENE
YANCEY , the administrator of thestate
of ARTIS YANCEY , deceased, Special
Representatives &fUIS MARQUEZ and
JOHN MORAN, deceased, and former
Waukegan Police Department officer
EDWARD DENNIS,

vvvvvvvvvvvvvvv

Defendans.

MEMORANDUM OPINION AND ORD ER*

Angel Gonzale£"Gonzalez")was exonerated by DNA evidence in 2015 after spending
20 years in prison for aggravated sexual assault and aggravated kidnapping. Gonzalez now

brings this action againgt) arrestingfficers John Moran foran’) and Edward Dennis

! This opinion has been unduly lengthened (really needlessly) by the practice of
plaintiff's counsel- unfortunately one of too large a segment of the plaintiffs' lawyers pragticin
before this District Court in drafting the Complaint here as though ére to be filed in the
state court a few blocks norththe Circuit Court of Cook County rather than here in federal
court. That regrettable tendency stems from the mistaken treatment ofed fedeplaint as
asserting "causes of action” rather thi@a Fed. R. Civ. P. ("Rule") 8(a) concept of a "claim for
relief,” so that such a claim for relief is splintered into multiple "counts/i ehwhich is
erroneously thought to have a theory of recovery as an essential ingredient. $gorinétere
aretwo excellent opinions that despite their age (they are approaching@stieianniversaries)
ought to be made compulsory reading for federal practitiondfACP v. Am. Family Mut. Ins.
Co., 978 F. 2d 287, 292 (7th Cir. 1992) and Barthol&eishauer AG.(Zurich), 953 F.2d 1073
(7th Cir. 1992). Indeed, counsel's all-too-common error is even harder to understalidah lig
the Rule 10(b) description of the limited function ascribed to separate "counts."
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("Dennis"), (2) interrogating detectives Artisayicey {Yancey) and Luis Marquez (Mlarquez)
and(3) the City of Waukegan (th&City"), which employed all of those individual defendants.
Gonzalez asserts federal claims under 42 U.S.C. § 1888tfin 1983") for violations of his
constitutional right¢a) under the Fourteenth Amendment through unduly suggestive
identification techniques, fabrication of evidence, withholding of material patary and
impeachment evidence and fabricated confess{bihunder the Fourteenth and Fifth
Amendments for coerced confessand(c) under the Fourteenth and Fourth Amendments for
malicious prosecution. Gonzalez atstvancestate law claims for malicious prosecution,
intentional infliction of emotional distiss and civil conspiracy.

Now before this Court is defendants' motiordismiss the First Amended Complaint
("AC") under Rule 12(b)(6(the "Motion")for failure to state a cognizabdtaim on the grounds
that thoseclaims arg(1) inadequately pleademhd (2) are barred by the ajggble statute of
limitations. With theMotion now fully briefed, it is ripe for decision.

Legal Standards

Under Rule 12(b)(6) a party may move for dismissal for thiute to state a claim upon
which relief can be grantéd Familiar Rule 12(b)(6) principles require the district court to
accept as true all of Gonzalewvellpleaded factual allegations atwview those allegations in

the light mosteasonablyavorable to him as the nonmav (Lavalais v. Vill. ofMelrose Park

734 F.3d 629, 632 (7th Cir. 2013)). But "legal conclusions or conclusory allegations that merely

recite a clairns elementsare not entitled to any presumption of truth (Munson v. Gaetz, 673

F.3d 630, 632 (7th Cir. 2012)).
In the past deca&dthe Supreme Court made an important change in the evaluation of

Rule 12(b)(6) motions via what this Court regularly refers to as the "Twolgbél-canon,"a
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usage drawn from Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007), as more finely tuned in

Erickson v. Pardus, 551 U.S. 89 (2007) (per curiam) and Ashcroft v. Igbal, 556 U.S. 662 (2009)).

That canon has introduced the conceptptditsibility’ into the analysis, and in that respect our

Court of Appeals hagnterpretedTwombly andigbal to require the plaintiff to provid[e] some

specific facts to support the legal claims asserted in the conifléio€auley v. City of

Chicagg 671 F.3d 611, 616 (7th Cir. 2011) (internal quotation marks omittedNlc&auley
id. went on to reconfirm, claimantmustgive enough details about the subjetitter of the
case to present a story that holds together."

Because the focus of Rule 12(b)(6) motions is on the pleadings,cthreypé based only
on the complaint itself, documents attached to the complaint, dot¢sithat are critical to the
complaint and referred to in it, and information that is subject to proper judicial'notice

(Geinosky v. City of Chicago, 675 F.3d 743, 745 n.1 (7th Cir. 2012)). But a nonmovant has

more flexibility, for it"may elaborate ofits] factual allegations so long as the new elaborations
are consistent with the pleadifidgl.).

Factual Background?

Gonzalez was convicted of aggravated sexual assault and aggravated kidnapping back in
1995 AC 1 2). Gonzalez then spent 20 years in prison on those convictions until his innocence
was conclusively demonstrated by DNA evidence in 28151 5, 6). Consequent{yonzalez

filed for and received a Certificate of Innocence in June 2RC5Y(7).

> What follows is a summary of Gonzakeallegations, accepted as true for present
purposes_(Christensen v. CounfyBoone 483 F.3d 454, 466 (7th Cir. 2007) (per curiam). All
citations to the First Amended Complaint will simply take the foAG §--."
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On June 10, 1994 Jane Baeas taken from hapartment building by two assailants,
driven a short distance away and rap&@ (| 22). Dazed and disoriented, shen wandered the
streets until she reached d4.Y convenience store and used the phone there to call the police
(AC 1 22).

Officer Moranand another officer arrived at thelZ a short time later to interview Jane
Doe (AC 1 24). She gave the officers a description of her attackers that did not matcle@onza
in many respectAC 1 25). Moran and the other officer then drove Jane Doertagartment,
where Lieutenant Dennis and Jane Bda®yfriend were waitingXC  24). As the boyfriend
was being notified of the crime by the officers, he noticed a black sedan pulliofytbat
parking lot and brought to the attention of the officers, noting that he did not recognize it
(AC 1 26).

Gonzalez, who was driving his girlfriend home after they had spent the evening with he
sister (a resident in Jane Doapartment building), was the person driving the setl@rf{] 26,

28). Whenheothe officer at the scene noted Gonz&dicense plate, heelayed it to Dennis
(AC 1 29), who left the apartment building to patrol for the black sedl@rf|(30).

Gonzalez dropped his girlfriend off at her home and was driving to his own home when
Dennis saw his car and stopped him, coincidentally outside the Lake CoungCI§iBQ).

Dennis radioed Moran, who was still with Jane Doe, and asked him to bring Jane Doe to the
scene to identify Gonzalez as her attacke&? {1 32, 33. Instead of performing lineup

procedure at the jail, Dennis performetshowup identificatiohon the streetAC  33).

3 Name changed to protect the vicSridentity.
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Moran told Jane Doe that they had found a person who matched her description of her
attacker and his caAC 1 34). Moran drovéer D the street locatiowhere Dennis had
apprehended Gonzalez, telling her that the police had located a vehicle and/daveatched
her descriptionAC { 34). Dennis placed Gonzalez in handcuffs and brought him to the front of
Moranis car, where he was illuminated by treadtlights AC § 35). Jane Doe, who was in the
back of Moran's car and out of sight of Gonzalez, told the officers that Gonzalenevather
attackersAC 1 36).

Dennis then took Gonzalez to the Waukegan Police Department and booked him
(AC 1 38). Gonzalez was kept in a holding cell with no bed, foodhter. Gonzalez spoke
almost no English at the time and did not understand the events unfolding or the reasons behind
them AC 11 27, 38, 39)- in particular, he did not understantiyvhe had been arrested
(AC 1 39). He was not allowed to make any phone calls at any foie (

After a sleepless night for Gonzalez, Detective Yancey hioko an interview room at
the police department and began a sdwaur interrogationAC 1 39, 41). When the
interrogation began, Yancey and Detective Marquez knew that Gonzalez did clotineaiitial
description of the attacker and that the only evidence against Gonzalez was the showup
identification AC { 43). Although Gonzalez did not understand or speak English, Yancey
explained his Mirandaghts in Englisi(!) and had Gonzalez sign an English waileof those
rights AC 1 42). Yanay then proceeded to interrogate Gonzalez in EnghigAC 11 41, 42).
Gonzalez later asked for an attorney multipiees, but the detectives ignored his requests
(AC 1 47). Marquez then took over the interrogation, speaking in Sp&ast 44).

Gonzalez insisted that he had no knowledge of the crime and that he hadtbdes

girlfriend and her sister when tharme occurredAC 1145, 50). Yancey and Marquez refused
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to accept thastory, pressing Gonzalez to write out a confessddh { 51). They told Gonzalez
that if his story was true, the judge would let him go in spite of a confegsidfj 51).

During the interrogation Yancey and Marquez told Gonzalez details about the crime
gleaned from police reports and continued to press him for a confeAsidh52). They told
him the interrogation would continue until he confesged { 54). Hungry, thirsty and tired,
Gonzalez eventually agreed to write a confessidh { 54). Not satisfied with the low level of
detail in that confession, Yancey and Marquez tore it up and had Gonzalez writedetodeel
statementAC 11 55, 56). When thatatement again pred to have no significant details
matching Jane D&edescription of the criméC § 57), Yancey and Marquez typed out a
confession in Englisfl) for Gonzalez to signAC  58), even though he was unable to read it
(AC 1 59). Thastatement written by Mguez and Yancegontained many detaitgbout he
crimethatthe police had learned from Jane Doe and from investigations of the Ac2fjexg).
Yancey and Marquez then turned on the interview re@ammeras for the first timandthey
read the stateméeanloud rather than letting Gonzalez use his own wok@s{(y 64, 65).

Yancey, Marquez, and Dennis all represented to the prosecution that the evidence they
had obtained was free of coercion and undue suggestiofi 68). As there was no physical
evidence linking Gonzalez to the crimAC 1 3), Jane Doe's identification of Gonzalez and
Gonzales confession were the only pieces of evidence used in Goszai@zAC 1 74).

As stated at the outsétancey, Marquez, Dennis and Moran were employe#seoCity
at all relevant timegAC 11 16, 18, 19, 20)Iit was theCity's de facto policy, pattern and practice
to countenancis policés fabricatiorof evidence, coercion of suspects' statements and

suppression aéxculpatory evidenceAC  85). All four individual defendants Yancey,



Marquez, Dennis and Moranacted pursuant to those de facto policies, patterns and practices
when they investigated Gonzale¥J 1 84).

Gonzalez's Claims for Relief

Federal Claims

Count I: Unduly Suqggestive Identification Procedures

Under the Sixth Amendment to tl®nstitution, made applicable to state court criminal
defendants via the Fourteenth Amendment, every such defendant is guatt@ntegt to a fair
trial, and "that right is violatedl unduly suggstive identification techniques are allowed to taint

the trial' (Alexander v. City of South Bend, 433 F.3d 550, 555 (7th Cir. 200K) state a claim

for unduly suggestivaentificationtechniques, a plaintiff must allege thatthe technique used

was suggestive and (B)atsuchsuggestiveness was unneceggbnited States v. Hawkins, 499

F.3d 703, 707 (7th Cir. 2007)). Once a plaintiff has shown a technique to be unduly suggestive,
thecourt must then determine whethlee technique wasevertheless reliablender theotality

of the circumstancggd.). Our Court of Appeals has held that showup identificatioas

inherently suggestive (if.but the admission of showup evidence, without more, does not violate
due process (ijl.

Foser v. California, 394 U.S. 440, 443 (1969) teadheas if a procedure is structured so

thatthe victim's identification of a certain defendant is "all but inevitalhes 'reliability of the
identification is so undermad that due process is violatedn other words, thprocedure

would be found unduly suggestiv&here are circumstances, however, in which a suggestive
showup identification isonetheless justified for instance, irtases of extraordinary urgency

(Hawking 499 F.3d at 707)To detemine whethea showup identification was unnecessarily



suggestive under the entirety of the circumstances, the court must detiraihe agent had
good reason for failure to pursue a less suggestive alternative (id.

When credited, as they must be for Rule 12(b)(6) purposed|dbatens in this case
establishan unduly suggestive showup, the results of which were used in court proceedings that
deprived Gonzalez of his liberty for 3@ars. Once againDennis pulled Gonzalez ovbased
solely onthe fact that the victim's boyfriend had mentioned that his car looked "unfamiliar” in
their apartment compleXAC 1 26). Gonzalez did not match the physical description Jane Doe
had given police in several respe@€(] 25). Neverthelesdoranbroughtthe victim to the
location where Dennis had pulled GonzaleergAC  32). When Jane Doe arrived she saw
Gonzalez in handcuffs in front of Moran's cAC( 35). Jane Doalid not get out of the car to
look at Gonzalez- instead she identified him frothe back seatNC Y 36). Moran then told her
(falsely)thatGonzalez and his car matched her descripaodhethen askedherto identify
Gonzalez as her attack@C § 34 36). Any casethatpolice officersmight seek tanake for the
urgency of theeprocedures is called into serious question by the fact that the showup was
conducted across frothe Lake County Jail, a facility with lineup facilitie&C § 33). This case

presents a set of facts thatf proved-- would showthatthe officersactualy idertified

Gonzalez for the victinfrather than the other way arounaoider suggestive circumstances

without adequate justificatich.

* Defendants mischaracterizele events in both the Motion and thedethdars' Reply.
Instead of acknowledgintpat theAC alleges thaMoran told Jane Doe she was on the way to
identify a man and car that matched her description (AC § 34), defendants refraathegtteon
as stating that Moran was in faaking her to a man and car that matched her description (see
Motion at9; D. Replyat4). It is more than irresponsible foeféndantgo alterthe AC in that
way: Both the AC itself and the PlaintéfResponse make it clear that Jane'®description of

(continued)
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Gonzaleainquestionably presents factual allegations sufficient to support his
Section1983 claim for unduly suggestive techniques. Accordingly defendants’ motion to
dismiss Count | on that basis is denied.

Count I: Withholding of Evidence (Brady)

To prevail on aivil Bradyclaim, the plaintiff must show (1) thdte evidence was
favorable to him(2) that itwas concealed by the officer and (Batthe concealed evidence

resulted in prejudice at the plainsficriminal trial Cairel v. Alderden821 F.3d 823, 832 (7th

Cir. 2016)). As Cairel id. said:

A corollary of the prosecution's duty to disclosehte tdlefense is that the police
must disclose exculpatory evidence to the prosecutors

To prove prejudice a plaintiff must show "that the failure to disclose caused zatieprof the
accusets liberty' (id.).

As tothe showup procedure, Gonzalez alketpets satisfying all three of these

requirements. Moran and Dennis concealed from Gonzalez and the prosecution thetfaey that

fed details about the suspect and the vehicle to Jane Doe before she made her idantificat

(AC 1 37). They misrepresented the circumstanoe3ane Doe's identification of Gonzalez in

their written and oral reports to prosecutors enitheir testimony at trial by falsely reporting that

the identification was free of suggestion and that the details about Gonzalez aandhads ¢

originated from the victim, rather théwom the defendant officers themsel@s). Gonzalez

was of course present at the showup identification, but he was unable to hear Moran asd Denni

passing that information to the victionto know theactua circumstancethat produced the

(footnote continued)
her attacker digiot match Gonzaléz appearanc(C 1 25; P. Resmt 3 n.3, pointing out that
the AC never alleges that Jane Doe described her attackey.
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identification(AC 1135-36). Jane Dagidentification was then used against Gonzalez at trial
(AC 1 74). Because the prosecutased only one othgriece of evidence against Gonzalez at his
trial, disclosure of the circumstances surrounding Jane Doe's identificatiohwauthave led to
a different outcome at his trigAC 1174-76).

Once again Gonzalszfactual allegations pass muster, this tsuiicienty to state a
BradyclaimagainstMorarns and Dennis's conduct involving the showup identification. So
defendants’ Motion to dismiss Count | on that basis is dasiecell

Counts | and ll: Fabrication of Evidence

Whitlock v. Brueggmann, 682 F.3d 567, 580 (7th Cir. 2012) makes cleantpali¢e

officer who manufactures false evidence against a criminal defendant violates chss firthat
evidence is later used to deprive the defendant of her liberty in some viytiis instance
Gonzalez fabrication of evidence claim rests on the allegatiahMoran and Dennis fed
information about Gonzalez and his vehicle to Janeli2bareher identification and then

included the regurgitated detailsthreir reports to prosecutors, the court, the defense and the jury

(AC 1 96.

> Defendants cit®etty v.City of Chicagg 754 F.3d 416, 422 (7th Cir. 2014) for the
proposition that defendants needed to know that Gonzalez was innocent to have fabricated
evidence against him (Motion at 12). That proposition is nonsensical and a gross
mischaracterizson of Pettys holding, which states that defendants need knowtbatythe
evidence itself was falsa order to be guilty of fabricating evidence (754 F.3d at 423),
somethingGonzalez properly alleges.

Even worse, defense counsel flout Rule 11(b)¢2adseling that there is no federal
claimfor fabrication of evidenceeven while citingseveral Seventh Circuit cases that have
explicitly allowed for a fabrication of evidence claim (e$aunders-El v. Rohde, 778 F.3d 556,
559-60 (7th Cir. 2015); Fields v. Wharrie, 740 F.3d 1107, 1114 (7th Cir. 20/4lipck, 682
F.3d at 580) (Motiorat 13-15). As defendants have thus undermined their own argument, this
Court need not address the point further.
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If Gonzalez'sllegationsareaccurate, as they must be considered on the current Motion,
the defendant police officéngport contained fabricated evidence. It alsobereasonably
inferred that the @lice report detailing Jane Deatentification, as a central part of the original
case against Gonzalex@ Y 74), was instrumental in Gonzalez's conviction and subsequent
incarceration. Hence defenddiotion to dismiss Count | on that basis is denied.

In the same vein, Gonzalez alleges that Yancey and Marquez fetbtais about the
crime, had him repeat those detaifed then used those details in a confession that Yancey and
Marquez typed outAC 1 58). Assaid earlier, Gonzaldzas been definitively shown to be
totally innocent of kidnapping and raping the victi&Q 1 80683). Whatever other fanciful
explanation might be dreamed up for the inclusiodetéils about the crime {Bonzalez's
confession, the only plausible real world explanation for such inclusist be either intentional
additions by defendants theregurgitation of facttheyfed to Gonzalez. And once agaéits
more than merelplausible that the confessienas one of the two pieces of evidence used at
Gonzalez'srial (AC 1 74) -- couldcertainlyhave been proximate cause dfis conviction. So
defendants’ Motion to dismiss Count Il on that basis is desedell

With that line of attack on Count Il scotched, a possible alternative aspkat obtint
bears mention. AlthougBonzalez does not explicitly allegdBaadyclaim againsiyancey and
Marquezin Count Il for concealing the circumstances of the interrogation from gseqution,
and although laintiff's Response does not address a posBialéyclaim on ttat ground,
defendants point out thAIC Y66 could nevertheless be readsert such a claim

In that respect defendants argue that the circumstances of G@irdabrrzogation were
always available to Gonzalez himselégating the prospeot aBrady-based claim (see Gauger

v. Hendle, 349 F.3d 354, 360 (7th Cir. 2003), overruled in part on other grouldasllage v.
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City of Chicagg 440 F.3d 421, 427 (7th Cir. 2006)). This Court agrees. So although Count Il as
such survives possible dismissal, it cannot be employed as the predicatehfarclaim.

Count lll: Coerced Confession

In the seminatlecision in Brown v. Mississippi, 297 U.S. 278, 286-87 (19%363as

established that introducing an involuntary confession into evidence in a crimihablages
the accuseddue processghts. And of coursene Fifth Amendment guarantei right to

remain silent unlessn accusedhooses to speak (Miranda v. Arizona, 384 U.S. 436, 460

(1966). Hence tdbe lawfully admitted into eviden@defendard statement musbe the

product offree and rational choite- that is,it must be voluntary (Greenwald v. Wisconsin, 390

U.S. 519, 521 (1968per curiam)).In turn, voluntariness requires that a confession must not be
extracted by coercion a defendant's will must not have been "overborne" during the course of
his interrogationReck v. Pate367 U.S. 433, 440 (1961)). Anfl@urse"coercion can be

mental as well as physi¢gBlackburn v. Alabama, 361 U.S. 199, 206 (1960)).

Here Gonzalez hgwovided abundant detais to Is interrogation, includingllegations
that he was denied an attorn&C(1 47), deprived of food and wat&q 1139, 48), required to
sign aMirandawaiver inEnglish that he could not understa®(f 41), interrogated at first in
English AC 141) andtold thatthe interrogation would continue until he confess&@ { 49).

As for his treatment at the Waukegan Police Department, Gonzalez alleges facts almost
identical to thosdeld to be involuntary and inadmissibleGneenwald 390at521 (numerous
internal citations omitted):

All of the above recited facts are, under our decisions, relevant to the claim that

the statements were involuntary: the lack of counsel, especially in view of the

accuset$ statement that he desires counsel; the lack of food, sleep, and
medication; the lack or inadequacy of warnings as to constitutional rights.
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Considering the totality of these circumstances, we do not think it credible that
petitionets statements were the product of his free and rational choice.

Those appalling violations and more are mirrored in AC 11 41, 42, 46 and 48. Moreover, even
though Gonzalez maintained his innocettee,dficers told him he could not leave until he
confessedAC 1 51, 53). And all of those ingredients of involuntassare aggravated by the
fact that the fiicers did not record his interrogation on vidédX { 63) although they had the
capabilities to do so. And to heap Pelion upon O$gheandof the interrogatiortheofficers

did turn on the video camera and Gonzalez was ultimately required to read a confegigion wr
by the officers AC 1 64).

It is really an understatement to haidhplythat Count Il also withstands defendants'
challenge in substantive ternisindeed, the entire analysis to this point calls into serious
guestion defense counsel's performance in Rule 1drfin}s. Just as the justice system is entitled
to demand more from law enforcement officers than the deeply troubling alledatiens
portray, so too the justice system is entitedlemand more from lawyers than the assertion of
groundless positions that necessitate the kirekt@nsivenegating exposition set ount this
opinion.

That criticism does not necessarily extenddteddantsasselibn of the affirmative
defense that Gonzalezoerced confession and coercive interrogation claims are ardguadbly

barredon the premise that the limitatioo®ck begarto tick either at the time of his

® Count Il is titled"42 U.S.C. § 1983 Violation of the Fifth and Fourteenth
Amendments, Coerced Confession8lthough that label is accurate in the fundamental sense
that whatever Bill of Rights guaranties are made applicable to the states arepueative
through the Fourteenth Amendme@pnzales Responséas confirmed that he does not allege
a standalone Fourteenth Amendment claim &y assertediolation of substantive due process.
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interrogation or at the time of trialn that respec8ection 1983 claims look tbe relevant state

limitations period for personahjury torts(Wallace v. Katp549 U.S. 384, 387 (2007-) here

in lllinois, two yearq735ILCS 5/13-202).
But here too defense counsel fall short, for they have paid no heed to the teaching in

Heck v. Humphrey, 512 U.S. 477, 486-87 (1994) that a plaintiff cannot &kithglaims that

would call into question the integrity of a convictionsentencentil the caviction or sentence
is vacated.If Gonzalezhadattempted to bring §ection1983 claimchallenginghis coerced
confession within two years aftératconfession- a period during which he was serving time
for his conviction-- the Heckprinciple wouldhave precluded him from doing so. the statute
of limitations for Gonzalég coerced confession claim did not beginwountil his conviction
was vacated on March 9, 2018elck at 489.

In an effort to get aroundeck defendants essentially argtiet Gonzalez could have
brought hiscoerced confession claim earlier becauisesuccess on that claim would not have
called into question the validity of his conviction, on the theory that the convioigint have
rested ordane Do identification oiGonzalezalone But such a contention essentially seeks a
holding by this Courthatpolice officers can limit their liability for unconstitutional actidhst
lead to wrongful convictions by performing additional unconstitutional acti@iscreate
different points of accrual for the statute of limitations. This Cdectines that invitation, and
its denial ofdefendantsMotion to dismiss Count lilemains intact.

Count IV: Federal Section983 Malicious Prosecution Claim

Unlike several other @urts of Appeals, our owhas held that plaintiff cannot bing a
malicious prosecution claim und8ection1983 if a state malicious prosecution claim would

provide an adequate remedtyhas continued to adhere to that proposition, first set out in
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Newsome v. McCabg256 F.3d 747, 751 (7th Cir. 2001 Becausdllinois law allows for a

malicious prosecution claim, which on that premise would provide an adequate reedyig
Court's duty to adhere to thewsomedoctrine would call for the dismidsaf Count IV.
But at this momenthe Supreme Court, havimgcently granted certiorari on that very

issuein Manuel v. City of Joliet, 136 S.Ct. 890 (2016), haard oral argumenis thatcase o

October 5, 2016Gonzalezhas understandably askittthis Court delay ruling on hiSection

1983malicious prosecution claim unafterthe Supreme Coudecides Manueklnd this Court

grants his request.
State Law Claims

Count VI: Malicious Prosecution

At the outset itmight be wondered why the just-completed discussion of Count IV has
any relevance, given the AC's inclusion of a state law count presentisgnigesubstantive
claim. Although this Court does not fancy itself to be a mindreader, one obvious fastacho
consideration is the existemof 42 U.S.C. 8 1988, which rewards a successful Section 1983
claim with an award of attorney's fe@ghile no such remedy applies to a like state law claim
under the s@alled "American rule." This Court is also mindful of the consideration that if the
Supreme Court were to reject the Newsaomssoning, a Section 1983 claim sounding in
malicious prosecution would likely draw frothe same analytical well as a state common law
claim. So this opinion wilgo on to treat with Count VI.

To state a claimadr malicious prosecution under lllinois lanplaintiff must allege

(Hurlbert v. Charles, 238 1Il.2d 248, 255, 938 N.E.2d 507, 512 (2010))

(1) the defendant commenced or continued an original crimir@vibjudicial
proceeding; (2Jhe proceeding teninated in favor of the plaintiff; (3) there was
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an absence of probable cause for such proceeding; (4) the presence of malice; and
(5) danmages resulting to the plaintiff

Gonzales allegations indisputably comport with all of those elements excefututib, so this
opinion needs to deal only with that fourth requirement.

In that respect defendants utpat probable cause existed at the time of Gonzaderst
and that no other factsealleged that would show malice on the part of defendants. Abdir
probable cause assertjdhey seek to rest it on the showup identification procetthatevas
employed in Gonzalez's case. tBua that score this opinion haarlier upheld the legal
sufficiency of the AC's challenge tbat procedure as unduly sugtes. With a viable claim of
the absence of probable cause added to the efiendantsMotion to dismiss Count \also
must be and is denied.

Count VII: Intentional Irliction of Emotional Distress

Under lllinois law the tort ointentional infliction of emotional distress carries a-gear
statute of limitations (745 ILC$0/8-101). Defendantslvancdimitations as an affirmative

defense to any such claim by Gonzatating Bridewell v. Eberle, 730 F.3d 672, 678 (7th Cir.

2013)in support. Bridewell, id. teacheshat a claim for intentional infliction of emotional
distress accrues at the time of the injury and is not extended indefinitedyimjaring party does
not remedy the distress.

But once moralefendant$ave failed to appreciatbe principles embodied in théeck

case, which Lieberman v. Liberty Healthcare Co#p8 Ill. App. 3d 1102, 1111, 948 N.E.2d

1100, 1107 (4th Dist. 201 hasextended to Illinois state law torts. Their effort to @idewell
to their aid cannot succeed because that decision had no occasion to consider the impact of

LiebermanandHeck, for in Bridewellthe plaintiff was held lawfully on an auxiliary charge
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she was never convicted of the murder charge that relateditddr@ronalinfliction-based
claim (se€740 F.3dat 678). By sharp contrast, h&senzalez alleges that teembined
conditions of his interrogation eventuated in ¢berced cord@ssion that resulted in his wrongful
conviction,all of whichcombined to condtite the intentional infliction of emotional distress
claim in that regard

That being so, a successful claim of the type asserted in Count VII necggsarily call
into question the validity of Gonzalez's conviction, andHbek principle controlstie
limitationsissue And that meanthe oneyearstatute of limitations did not begin to run until
Gonzales conviction was overturned in March of this year.

In the alternative defendants contend that none of the allegations would satisfy the
"extremeand outrageous" element of the tort, which requires "conduct that goes beyond all
possible bounds of decency, such that a reasonable person would hear the facts and leel compell

to feelings of resentment and outrage" (Duffy v. Orlan Brook Condo. Owners 2@%2]|L

App (1st) 113577 1 36, 981 N.E.2d 1069, 1079 (2012)). Although this Court hopes that defense
counsel's sensibilities have not been blunted by being called on to defend againbasges of

the egregious abuse of police power as those lodg&ibnzalez &re (if for no other reason

thanthat experience teaches that advocacy on both sides of the "v." sign tends to berbedter se
and more persuasiveahadvocate can maintain and observe a balanced view of the strengths as
well as theweaknasses ohnopposing advocate's position), from this Court's perspective as a
nonadvocate it holds th&onzales allegationstootedas they arén a grossabuse of power by
officers of the law, couldeadilycompel feelings of resentment and outragerneasonable

person. In sum, defendants' Motion to dismiss Counfaid as well.

-17 -



Counts V, VIII, IX and X: Monell, Civil Conspiracy, RespondeatSuperior and
Indemnification Claims

Finally, defendants argu@) thatthe Monell and civil conspiracy claims should be
dismissedfithere is no underlying claim and (2) that the respondeat superior and statutory
indemnification claims against the City should be dismissed if thes@ityployees are not
liable. Thisopinionhas held that Gonzalez hasgkd facts sufficient to sustaall of his
underlying claimsave his Sectiof983 naliciousprosecution claim, whickemains to be
revisited after the Supreme Court makes its decisiodamuel Hencedefendants' Motion to
dismiss Counts V, VI, IV and X is denied.

Conclusion

Defendants' Motion is denied in all respesasgeas to AC CountV, as to which decision
is deferred. Defendants are ordered to file an answer to all counts excepi\Counrdr before
Decembel3, 2016, and a status hearing is set for 9 a.m. December 30, 2016 unless any counsel
will be unavailable at that time. In that event counsel should confer among thesread
advise this Court's courtroom deputy as to the earliest date ojoinemvailability, and this

Court will reschedule the status hearing.

Milton I. Shadur
Senior United States District Judge

Date: Decembds, 2016
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