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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOSEPH T. GENTLEMAN,

Plaintiff,
Case No. 16 C 3096

Judge Joan B. Gottschall

MASSACHUSETTSHIGHER
EDUCATION ASSISTANCE
CORPORATION d/b/aAMERCIAN
STUDENT ASSISTANCE, a

M assachusetts not for profit corporation,
DELTA MANAGEMENT ASSOCIATES,
INC, a Massachusetts cor poration,
GLOBAL RECEIVABLES SOLUTIONS,
INC., flk/la WEST ASSET
MANAGEMENT, INC., aDelaware
Corporation, and ACSEDUCATION
SERVICES, aNew York Corporation,

Defendants.
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MEMORANDUM OPINION AND ORDER

Plaintiff Joseph Gentleman (“Gentleman”sHded a complaint alleging a number of
statutory and common-law claims againdeddants Massachusetts Higher Education
Assistance Corporation d/bfanerican Student Assistan€&ASA”); Delta Management
Associates, Inc. (“Delta”); Global Receivablgslutions, Inc., f/k/a West Asset Management,
Inc. (“GRS”); and ACS Education Services (“8Q. The claims arise in connection with the

defendants’ attempts to collect payment orudestit loan that Gentlean consolidated in 2006.
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Each of the defendants has separately mhoeelismiss the complaint on various grouhésr
the reasons discussed below, ASA’s, GRS’s,elth’s motions are grarden part and denied
in part; and ACS’s motion igranted in its entirety.

BACK GROUND?

From 1996 through 1998, Gentleman took out a number of student loans to cover
educational expenses. The loans were obtdnoad private lenders pauant to the Federal
Family Education Loan Program (“FFELBf “the Program”). 20 U.S.C. 88 1071 to 1087-4.
The Program, which hasnsie been discontinué€dyas “a system of loan guarantees meant to
encourage lenders to loan money to stisland their parents on favorable tern@&hae v. SLM
Corp., 593 F.3d 936, 938—-39 (9th Cir. 2010). Under FFELP, students obtained loans from
private lenders, but the loans were guaranbgeguaranty agencies, which in turn were
reinsured by the federal governme®ee, e.gBible v. United Student Aid Funds, In¢99 F.3d
633, 640 (7th Cir. 2015).

By March 2006, Gentleman had paid off allhi$ loans except one the amount of
$84,355.00. At that time, he received a docuneatitled “Federal Consolidation Loan

Application and Promissory Note.” The documefiered to “drastically reduce” the interest on

! The defendants’ motions seek dismissal of Gentleman’s amended complaint. Nevertheless, for
purposes of this opinion, the court refershe pleading as the “complaint” for simplicity.

% The defendants move to dismiss principally under Federal Rule off€ogedure 12(b)(6). In
considering a motion to dismiss under Rule 12(b}{& court must “view the complaint ‘in the
light most favorable to the platiff, taking as true all well-pleaded factual allegations and
making all possible inferences from thiéegations in the plaintiff's favor.’Singer v.
Progressive Care, SQ02 F. Supp. 3d 815, 825 (N.D. Ill. 2016) (quothkrgchorBank, FSB v.
Hofer, 649 F.3d 610, 614 (7th Cir. 2011)).

% With the passage of the Hé#mCare and Education Recdliation Act of 2010, Pub. L. No.
111-152, 8§ 22012213, 124 Stat. 1029, 1074-81, Congsesmtinued issuing new FFELP
loans after June 30, 2018ee20 U.S.C. § 1071(dHunt v. Sallie Mae, IngNo. 6:13-CV-
00500-AA, 2014 WL 793075, at *2 (D. Or. Feb. 23, 2014).



his loan, which at the time was 6.25%. Howewaegording to Gentleman, the document did not
identify the original consolidang lender; it contained no inforrman about the loan’s maturity

date or interest rate; and it prded no information about how penalties and other costs would be
assessed in the event of a default. Am. CofffpR1-22. Nevertheless, Gentleman executed the
documents (apparently, information was prodidegarding where the documents should be
sent), and between March 2006 and June 2010, he made payments on the loan amounting to
$26,538.36.

In early 2010, for reasons not fully explainedhe complaint, Gentleman “began to raise
serious questions abouhwloaned him the money, what was the interest rate, how the interest
rate was applied, the maturity date of the raoté the amount owed bers® it was impossible to
determine how payments were being appliédl.’] 24. Gentleman raised these questions during
numerous phone conferences with ACS, the kmwicer at the time, but ACS was unable or
unwilling to answer his questions. Gentleman toldSAiGat he believed that the loan agreement
was not enforceable and said that he wouldemeo further payments until his questions about
the loan were answered. The complaint allegasACS responded “wittude and threatening
statements that if payments were not madeAl:d or others would nk& negative reports to
credit bureaus in an effort to destroy Gentlermaméedit and that Gentleman would be sorry he
failed to make paymentsld.

In June 2010, Gentleman stopped making pays) and in March 2011, he received a
final notice from ACS stating that, based on an areébn clause in the loan agreement, the full
amount of the loan was now due. Gentleman continued to demand information about the loan,
but to no avail. ACS again threaeehthat if he continued to refuse to make payment, it would

destroy his reputation by reporting negaiiviermation about him to credit bureaus.



In September 2011, Gentleman began ¢eikee communications from ASA (which
would later be identified as tlygparantor of the loan under FFEL®., 1 38), demanding
immediate payment of the loan balance. Gemdle's experience with ASA was much the same
as his experience with ASC: he demanded in&tiom about the loan; refused to pay if the
information was not forthcoming; and ASA rebuffeid requests and threaied to report him to
the credit bureaus if he refused to pay.

ASA eventually referred the debt to call®n agencies. In January 2012, Gentleman
received a letter from Delta demanding thatpay $102,267.53 (the principal plus $2,240.94 in
interest and $15,593.51 in fees). LaterJamuary 2014, Gentleman began receiving
communications from GRS, which informed hinathdue to the accrual of additional fees, he
now owed $114,900.14. Throughout hislilegs with Delta and GR%entleman continued to
demand information about the loan, big questions went unanswered.

Gentleman claims that in addition tandeng him written communications, ASA, GRS,
and Delta also made repeated calls to Higpb@ne between 2013 and 2015. He alleges that he
initially received calls on a daily basis, and that the calls eventletiseased to twice per
month. According to the complaint, the callerised to tell Gentleman the phone numbers they
were calling from, and in some cases, theypantwhose behalf theyere calling. The calls
persisted despite his repeated recquitst the defendants stop calling.

The complaint alleges that in 2016, Gentlarmantacted a mortgage broker because he
was interested in purchasing real estate. At time, Gentleman learned that his credit report
indicated that he had defaulted on his schaah and that he owed both ASA and ACS
$127,593.00. As a result, the broker informed Gentletimainhe would not be able to “obtain an

FHA loan or a loan with the lowest intereates available.” Am. Compl. 1 59. In addition,



Gentleman claims that his professional reputation was harmed by the fact that he had been
“deemed not credit worthyId. 1 71.

Gentleman contends that the loan agreemsamit legally enforceable against him, and
asserts that this is why the defendants hafuesee to answer his questions about the loan.
According to Gentleman, the defendants haveredtmto a conspiracy to collect the debt by
harassing him with phone calls and makingdaksports to credit bureaus, despite their
awareness that the loan is not legally enforcediflese allegations form the basis for six causes
of action asserted in the complaint. Count | gsseclaim against all dhe defendants seeking a
declaratory judgment that the loan agreenreanenforceable; Count Il asserts that the
defendants violated the Fair Debt CollentPractices Act (FDCPA), 15 U.S.C. § 168%eq,

Count Ill alleges a claim against all of the defendants for defamation under lllinois law; Count
IV alleges that ASA, GRS, and Delta vi@dtthe Illinois Consumer Fraud and Deceptive
Practices Act (ICFA), 815 ILCS 505&t seq Count V claims thaASA violated the lllinois
Interest Act, 815 ILCS 205/at seq, and Count VI charges AS&ARS, and Delta with violating

the Telephone Consumer Prditen Act (TCPA), 47 U.S.C. § 227.

* The complaint also alleges a seventh counichvbontains class action allegations. Gentleman
does not affirmatively seek certification of a glaRather, Count VIl asgs that “Gentleman is
believed to be a member of a class of persdmswas [sic] placed in default and then negative
credit reports were generated as a resuh®ftlefault.... [and] a class of persons who was
charged unlawful interest andrdties and part of elass of persons who were harassed by debt
collectors.” Am. Compl. { 159. Gentleman goes osap that he “seeks discovery before he
attempts to certify a class of persons who veeheersely affected by ilgal and wrongful actions
of ASA, Delta and [GRS].1d. 1 162. GRS has moved to dissiiCount VII. Given that the

count asserts no cause of action, howewermotion is derd on this score.



DISCUSSION

A motion to dismiss pursuant to Federal Rofl€ivil Procedurel2(b)(6) challenges the
sufficiency of a complaint, not its meriSee, e.gGibson v. City of Chicag®10 F.2d 1510,
1520 (7th Cir. 1990). To survive a Rule 12(b)i&otion, a complaint need only overcome what
the Seventh Circuit has characterized'two easy-to-clear hurdle€’E.O.C. v. Concentra
Health Servs., Inc496 F.3d 773, 776 (7th Cir. 2007). Firtste complaint “must describe the
claim in sufficient detail to gie the defendant fair notice of atithe ... claim is and the grounds
upon which it rests.Id. (quotation marks and ellipsignitted). Second, the complaint’s
“allegations must plausiblguggest that the plaifithas a right to relief, raising that possibility
above a speculative leveld. (citation and quotation marks omitted). The term “plausibility”
“Iin this context does not imply &t the district court should del@ whose version to believe, or
which version is more likely than notSwanson v. Citibank, N.A614 F.3d 400, 404 (7th Cir.
2010). It means only that “the plaintiff musvgienough details about the subject-matter of the
case to present a story that holds togethdr.”
A. Count I Declaratory Judgment

Count | of the complaint asge a claim under the Declaratory Judgment Act. 28 U.S.C. §
2201(a), which provides that, “fi]a case of actual controvemsithin its jurisdiction ... any
court of the United States ... may declare thetsigind other legal relations of any interested
party seeking such declaratiohd: Gentleman seeks a declaration that the promissory note he
signed is not enforceable, and that ASA, AGRS, and Delta have no right to enforce any

obligation against him.



ACS, GRS, and Delta have separately movetigmiss Count | for lack of subject-matter
jurisdiction under Federal Rutg Civil Procedure 12(b)(1)Each asserts that the declaratory
judgment claim fails because there is no “actoativersy” between itfeand Gentleman. The
Supreme Court has explained that in detemnginvhether an actual controversy exists for
purposes of the Declaratory Judgment Act, ‘nestion in each cagewhether the facts
alleged, under all the circumstances, show thexetis a substantial coaversy, between parties
having adverse legal interests,soffficient immediacy and realito warrant the issuance of a
declaratory judgmentMedimmune, Inc. v. Genentech,.lf®9 U.S. 118, 127 (2007)
(quotation marks omitted).

GRS and Delta argue that there is nawaktontroversy between themselves and
Gentleman because they are merely debt collectors and do not own the loan. Neither GRS nor
Delta explains why there can be no actual m@rsy unless they are owners of the debt.

Gentleman contends that GRS andt®bave an interest in the loan because they are entitled to

® The standard to be applied in deciding a Ri2i¢h)(1) motion depends on the type of challenge
the motion raises to subject-matter jurisdictiSee, e.gApex Digital, Inc. v. Sears, Roebuck &
Co., 572 F.3d 440, 443 (7th Cir. 2009). A “faciabtlenge argues that the plaintiff has not
sufficiently ‘allegeda basis of subject matter jurisdictionSilha v. ACT, Ing 807 F.3d 169, 173
(7th Cir. 2015) (quotind\pex Digita] 572 F.3d at 443). “In reviewing a facial challenge, the
court must accept all well-pleaded factual allegatias true and draw all reasonable inferences
in favor of the plaintiffld. However, a “factual challenge lies where ‘the complaint is formally
sufficient but the contention is that theréndactno subject matter jurisdiction.Apex Digital

572 F.3d at 444 (quotingnited Phosphorus, Ltd. v. Angus Chem.,G@2 F.3d 942, 946 (7th

Cir. 2003)). “[W]hen considering a motion tHatinches a factual attaelgyainst jurisdiction,

[t]he district court may properly look beyond flneisdictional allegationsf the complaint and
view whatever evidence has been submitted orsthue to determine whether in fact subject
matter jurisdiction exists.ld. (quotation marks omitted). Here, GRS’s and Delta’s Rule 12(b)(1)
motions raise facial challengtsthe court’s jurisdiction. ACS’motion appears to assert a
factual challenge because it cites (albeit mad) evidence beyond the pleadings. However, the
evidence submitted by ACS is unnecessary to debglenotion. Thus, in deciding the parties’
Rule 12(b)(1) motions, the court employs the sataadard as that used in Rule 12(b)(6)
motions, taking the complaint’s allegations atand drawing all reasonable inferences in
Gentleman’s favor.



a percentage of any amounts collected. Am. Compl. 1 108. Tigasdiess of whether they own
the loan, GRS’s and Delta’s intergsire adverse to Gentleman’s.

GRS additionally argues that the “actual comnérsy” requirement is not met here because
any dispute between it and Gentleman lacks@afit immediacy. According to GRS, this is
because the complaint alleges that GRS took noratiticollect the debt at any point after May,
2014. That is incorrect: Gentleman specificalligges that GRS (as well as ASA and Delta)
placed calls to his cell phone in an attemptdtbect on the loan from late 2013 until late 2015.
See, e.g Am. Compl. 1 57.

Delta additionally argues thao@nt | fails because there is pavate right of action under
the Higher Education Act. As a result, Dedtgues, “any purported failure by any entity to
comply with any of the regulations set forthHtaintiff's Complaint does not give rise to any
claims by Plaintiff against any of the DefendahDelta Mem. Supp. Mot. to Dismiss 4. This
contention is wide of the mark: Gentleman doesargue that the prassory note should be
declared unenforceable based on Delta’s failuetoply with the HEA, he argues that the
promissory note is unenforceable becairger alia, the document is missing material terms and
because Delta and the other defendants “cannot establish legal title or right to enforce” the note.
Am. Compl. T 103. The court concludes thahtBaman has sufficiently alleged an “actual
controversy” between himself and both GRS Bedta. Their motions to dismiss are therefore
denied as to Count I.

Matters are different in the case of ACSkd.iGRS and Delta, ACS argues that there is no
actual controversy between it and Gentlefacause it does not own Gentleman’s loan.
However, in contrast to the complaint’s allegations regarding GRS and Delta, Gentleman does

not assert that ACS has an interest in the laparticular, Gentleman does not allege that ACS



is entitled to a percentage of any funds codldain the loan. In facthe complaint appears to
allege that ACS sold or assigned aights it had to collect on the loaBeeAm. Compl. § 117
(“The continued false reports to companies ibsue credit reports and the failure to remove
such false reports by Education means that itaktrng this Act each and every day since it sold
or assigned its rights to any potential oatign owed by Gentleman.”). Nor does Gentleman
allege that ACS made any phone calls in ténapt to collect the debt. In fact, ACS is
conspicuously absent from the key allegationsvhith Count | is based. Count | alleges that the
promissory note is not enforceable because “ABA Delta and [GRS] aaot prove it has [sic]
standing to enforce any obligation”; “ASA andl2eand [GRS] cannot provide the chain of title
or history of the ownership of any notes ptiothe alleged assignment to ASA”; and because
“ASA and Delta and [GRS] cannot establish th&sit] has the legal titler right to enforce any
obligation.”SeeAm. Compl. { 103.

In his response brief, Gentleman sums gdaisis for naming ACS in Count | as follows:

ACS admits that it is the &svicer of the Loan.” Thus, ACS admits it is involved

with collection of the Loan. If ACS is serving [sic] the Loan, it is an admission

that it is doing something related to thean. The plaintiff is merely seeking a

judgment declaring that he owes no nesnand he wants the judgment to cover

all parties who may have some intereghie outcome such as a party that admits

it is a servicer of the loan. Accordinglyere is an actual atroversy between the

plaintiff and ACS.
Pl.’s Resp. 3.

As an initial matter, Gentleman is incorrect in asserting that ACS admits that it is the
servicer of the loan or is cumidy involved in collecting the lan. On the contrary, ACS insists

that it has had no involvement with the lasince Gentleman defaulted on it and it was

transferred to ASASeeACS Reply Br. 6 n.1. In any event, even assuming ACS is “doing



something related to the loan,” that woualat be enough to meet the actual controversy
requirement. Hence, Gentleman fails to allegacnal controversy between himself and ACS.

As to Count I, therefore, ACS'motion to dismiss is granted.
B. The Fair Debt Collection Practices Act

Count Il of Gentleman’s complaint asseat claim under the Fair Debt Collection
Practices Act (FDCPA). “The purposes of theGHA are ‘to eliminate abusive debt collection
practices by debt collectors, tesure that those debt collectavbo refrain from using abusive
debt collection practices are raimpetitively disadvantagedi@to promote consistent State
action to protect consumers agstidebt collection abusesPantoja v. Portfolio Recovery
Assocs., LLC852 F.3d 679, 683 (7th Cir. 2017) (qungfil5 U.S.C. § 1692(e)). Gentleman
alleges that the defendants violated the FR@Pnumerous ways—Acluding providing false
information about him to credit agenciesday failing to provide him with information
required by the statut8&eeAm. Compl. § 112. In addition, Gé@man argues that the defendants
formed a conspiracy to violate the FDCPAd®eking to collect on Gentleman’s loan even
though they knew, or should have known, that thag no right to do so. As a result, Gentleman
maintains, each of the defendants is liablelie others’ actions inonnection with the
conspiracy. The defendants have motgedismiss the claim on various grounds.
ASA

ASA moves to dismiss Count Il based on avision of the FDCPA that exempts from

the statute’s definition of “debt collector” “ampgrson collecting or attepting to collect any
debt owed or due or asserted to be owedueranother to the extent such activity ... is
incidental to a bona fidduciary obligation.” 15 U.S.C. 8692a(6)(F)(i). ASA contends that it

stands in a fiduciary relationship the Department of Education tiytue of its role as a loan

10



guarantor under the FFELP Program. As a re8d£ asserts that its attempts to collect on
Gentleman’s loan are “incidental to a bordgeffiduciary obligation’as mentioned in 8
1692a(6)(F)(i). It follows, ASA argues, that itnst a “debt collector” for purposes of the
FDCPA,; and since the FDCPA applies only to dmitkectors, ASA argues that it is exempt from
liability under the act.

There is ample case authority to suppords3assertion that guanty agencies under
the FFELP Program have a fiduciary relationshiinwhe Department of Education and thus are
not subject to liability under the FDCP8ee, e.g Seo v. Educ. Credit Mgmt. CorfNo. 15-CV-
3703, 2016 WL 521065, at *2 (N.D. Ill. Feb. 9, 2016). However, Gentleman raises a factual
challenge to ASA’s representatioregarding its fiduciary statuSpecifically, Gentleman alleges
that ASA has one or more “mysterious sister cani@s” that have names very similar to ASA’s
and that have the same address and the saymerate officers. Am. Conipfl 12. He claims to
have found a company called “American Student#tasce Services, Inc.,” which has the same
address, same presidemdasame treasurer as ASA. Gentleman goes on to allege “[u]pon
information and belief, [that] ASA is not realdynon [sic] for profit and/or does not act in a
manner that establishes that it should be tdeasea non [sic] for profit or should be protected
from violations of the [FDCPA].1d. § 146.

At this stage, the court is required to acdbptcomplaint’s allegatins as true and to
draw all reasonable inferences in Gentleman’s fa&vee, e.g Singer v. Progressive Care, SC
202 F. Supp. 3d 815, 825 (N.D. Ill. 2016) (quotAmchorBank, FSB v. Hofe649 F.3d 610,

614 (7th Cir. 2011)). If Gentleman’s allegatiare true, it is unclear whether ASA indeed

comes within the exclusion from debt collecstaitus under 8§ 1692a(6)(F)(i). ASA may raise this

11



issue again after the factual regan the case has been develbpét this stage, however, the
court denies ASA’s motion to dismiss Count Il
ACS

Like ASA, ACS seeks to dismiss Count Il tre ground that it is not a “debt collector”
within the meaning of the FDCPA. However, 8Celies upon a separate provision of the statute
that excludes from the definition of “debt caller” “any person collecting or attempting to
collect any debt owed or due or asserted tovsed or due another to the extent such activity ...
concerns @ebt which was not in default aittime it was obtained by such persadrb U.S.C. §
1692a(6)(F)(iii) (emphasis added). As the Seleitcuit has explained, “[tlhe reason that
Congress excluded as potential defendants uhddfDCPA persons who @uaire debts before a
debtor defaults is that those persons have@entive to promote a positive relationship with the
debtor and are less likely to harasgen if the debtor later defaultsldhnson v. Carrington
Mortg. Servs 638 F. App’x 523, 525 (7th Cir. 2018ge also Schlosser v. Fairbanks Capital
Corp., 323 F.3d 534, 536 (7th Cir. 2003) (discagspolicy reasons for §1692a(6)(F)(iii)).

ACS contends that it begangervice Gentleman’s loan before it was in default, and that,
as a result, it is exempt frohability under the FDCPA. Gentleman does not dispute that ACS
began servicing the loan prior to the default.ddserts that ACS made attempts to collect the
debt after the loan went intkefault. For purposes of 81692a(g)(i), however, the relevant
guestion is the loan’s status @hACS began servicing the lo&8ee, e.g.Johnson638 F.

App’x at 524 (“[Plaintiff's FDCPA]claims fail if Carrington wasot a ‘debt collector,” and it
was not a debt collector if Johnson ‘was nadeéfault at the time [thdebt] was obtained by’

Carrington.”) (quoting 15 U.S.C. §1692a(6)(F){iilBased on the amended complaint’s own

12



allegations, therefore, ACS is not a “deblle@ctor” within the meaning of the FDCPA.
Accordingly, the court grants A&s motion to dismiss Count .
GRS & Delta

GRS and Delta both argue that Count basred by the FDCPA'’s one-year statute of
limitations.Seel5 U.S.C. § 1692k(d) (“An action tofemce any liabilitycreated by this
subchapter may be brought inyaappropriate United States distrcourt without regard to the
amount in controversy, or in any other courtompetent jurisdiction, within one year from the
date on which the violation occurs.”). SinGentleman filed the stant suit on March 13, 2016,
only violations alleged to have occurred af##arch 13, 2015 are actionable. According to GRS
and Delta, they are not alleged to havepotted any violations of the FDCPA after 2014.

This is incorrect. Gentleman’s complaint specifically alleges that GRS and Delta violated
the FDCPA by making calls tos cell phone uil late 2015.SeeAm. Compl. § 57 (“In
approximately late 2013 and early 2014 Gentlenvas bombarded witlelephone calls on his
cell phone in an effort to collect the studkr@n. These phone calls continued from early 2014
until late 2015. At first, there were calls virtyadivery day but then dezaised to at least 2 per
month. The callers identified themselves tonBEman as representatives from ASA, Delta,
[GRS] and others.”).

Nevertheless, GRS and Delta are correcsseging that many of the FDCPA violations
alleged in the complaint took place priorMarch 13, 2015. Gentleman argues that the
defendants may be held liable for these viotatibased on his claim that they engaged in a
conspiracy to violate his rights under the FDCBAeAm. Compl. 1 115 (“Thus for statute of
limitations purposes Delta and [GRS] committengful actions that began in 2012 and they

both committed wrongful and illegattions that violated the Aot 2016. In fact, to this day

13



there are liable for viotang the Act because they are still invetl in efforts to collect the debt,
are still involved in the congicy and have not in any wayage or form have withdrawn or
repudiated the conspiracy.”). However, the Sdvéitcuit has squarely kethat “a plaintiff
cannot use a theory of a continuing civil conspyreo recover for individual overt acts that
would themselves be time-barreRbdsado v. Gonzale832 F.3d 714, 718 (7th Cir. 2016);
Scherer v. Balkem#40 F.2d 437, 440 (7th Cir. 1988) (“A ruidéowing plaintiffs in civil
conspiracy actions to recover gribr overt acts alleged to hawvecurred within the applicable
limitations period makes sense.... [C]haracterizimgdefendants’ separate wrongful acts as
having been committed in furtherance of a ‘aomihg’ conspiracy should not postpone accrual
of damage claims based on individual wrongful acfsThus, any alleged violations based on
conduct occurring outside of the FDCPAimsitations period are foreclosed.

As to Count Il, therefore, the court: denf&SA’s motion to disnss; denies GRS’s and
Delta’s motions to dismiss with respectatwy FDCPA violations occurring after March 13,
2015; grants GRS’s and Delta’s motions to dismigh respect to any puige violations taking

place prior to March 13, 2015; and grants ACS'’s motion to dishiss.

® Although not raised by the parties, the court additionally notes that the continuing-violation
doctrine does not apply to FDCPA clairesg, e.gJudy v. Blatt, Hasenmiller, Leibsker &
Moore LLG No. 09 C 1226, 2010 WL 431484,*&(N.D. lll. Jan. 29, 2010).

" Gentleman argues that even if ACS is notebtctollector” within tie meaning of the FDCPA
and thus cannot be held diredligble for violating the act, AS may nonetheless be held liable
for other defendants’ violations by virtue of hayiconspired with them to violate the FDCPA.
Gentleman cites no authority for the proposition thparty that cannot bable for violating a
statute can be liable for conspugito violate that stute. The case on which Gentleman relies,
Bible v. United Student Aid Funds, In€99 F.3d 633 (7th Cir. 2015), is inapposite. There, the
plaintiff asserted a RICO claialleging that a FFELP guaranty agency, debt collector, and loan
servicers, had committed mail fraud and wire fraud by assessing collection costs against her
despite telling her that stowned nothing on her lodidl. at 638. The guaranty agency argued
that the RICO claim failed because there was n@af@ right of action under the HEA. The court
rejected the argument, noting that the pléistRICO claim was nobased on the defendant’s

14



C. Defamation

Count Il alleges a common-law defamatioaici against all of the defendants. “To
prove a defamation claim, the evidence must show that a defendant made a false statement
concerning the plaintiff, that there was an uvifgged publication of the defamatory statement
to a third party by the defendant, and tthat plaintiff suffered damages as a resuidnt
Screen Sports v. Canadian Imperial Bank of Commé&se F.3d 527, 532 (7th Cir. 2009)

(citing Seith v. Chicago Sun—Times, |861 N.E.2d 1117, 1126 (lll. App. Ct. 2007)). “An
lllinois defamation action may state a claim eitfierdefamation per se (statements so harmful
to reputation that damages are presumed) fantion per quod (statemts requiring extrinsic
facts to show their defamatory meaninigltizikowski v. Paramount Pictures Carf22 F.3d

918, 924 (7th Cir. 2003). Gentleman alleges cldwn®oth defamation per se and defamation
per quod.

The defendants first argue that Gentlemai@famation claim is preempted by the Fair
Credit Reporting Act (FCRA), 15 U.S.C. § 16&tlseq They correctly observe that the FCRA
contains provisions that spécally preempt claims for defaation, invasion of privacy, and
similar causes of action arising under state Beel5 U.S.C. §81681h(e) (“[N]Jo consumer may
bring any action or proceedingtime nature of defamation, insian of privacy, or negligence
with respect to the reporting wfformation against any ... person who furnishes information to a
consumer reporting agency.%ee also id§ 1681t(b)(1)(F) (“No requirement or prohibition may

be imposed under the laws of any State... wapect to any subjeptatter regulated under...

failure to comply with the HEA. at 660. In any case, the question at issugibie was

whether the defendant could be liable under RICO, despite thiad&atchere was no private right
of action against the defendant unddifferent statute. Here, it ot merely that there is no
private right of action against ACS; it is tHe€S is exempt from liability under the FDCPA
altogether.

15



section 1681s-2 of this title, relating to the respbifities of persons who furnish information to
consumer reporting agencies.”).

In response, however, Gentleman arguesthi®ste provisions bar gntlaims based on
statements made to credit agencies. He contbatifiis defamation claim is based in part on the
defendants’ statements to third part@seAm. Compl. § 122 (“ASA, Education, [GRS] and
Delta defamed Gentleman by making false statemeritsrd parties whikc include but are not
limited to credit agencies that they knew bosld have known were false.”). Thus, at least
insofar as his defamation claims are based oamstatts to third parties, he argues that the
claims are not preempted. The parties haveited any case authorigpecifically addressing
this question, and the court has found none.uhigecessary to resolve the issue, however,
because the defendants have asserted otherdgronrnwhich the claims must be dismissed.

First, defendants argue that Gentlemarésnelfor defamation per se fails because the
statements on which it is based do not quagydefamatory per se. Under lllinois law, a
statement is defamatory per se only if it falt®ione of five categorge “(1) commission of a
criminal offense; (2) infectiowith a venereal disease; (3phility to perform or want of
integrity in the discharge of duties of public offi¢d) fornication or adultery; or (5) words that
prejudice a party in her tradprofession, or businessduzikowski 322 F.3d at 924. Gentleman

alleges that the defendants’ “statements werenhfary per se because they involve and affect
the professional reputation of Gentleman anplta the commission of violations of the law by
violating federal statutes paming to student loans.” Am. @Gwpl.  129. This allegation does
not implicate any of the five pnent categories. Only the first and last of the categories are

potentially relevant; but neither is ultimatelpplicable. Although Gentleman claims that the

defendants’ statements indicatedtthe had violated éeral statutes, he domet allege that the
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defendants accused him of committing a criminal offense. Nor does Gentleman allege that the
defendants made statements likiglyprejudice a party in her tragdprofession, or business.” He
does not allege that the statements “prejuditea; only that the statements “involve[ed]” and
affect[ed]” his professional paitation. In addition, Genthean has cited no case in which
statements regarding a party’s indebtednegs bhaen found defamatory per se. Indeed, case
authority is to the contrargee, e.gPippen v. NBCUniversal Media, LL.Z34 F.3d 610 (7th

Cir. 2013) (false statements that former bas&kstar was bankrupt we not defamatory per

se).

Gentleman’s claim for defamatiqoer quodfails as well. To stata claim for defamation
per quod a plaintiff must allege #&t he has suffered special damages. Such allegations are
subject to the heightened plé&agl requirement of Federal Ruof Civil Procedure 9(g5eeFed.

R. Civ. P. 9(g) (“If an item of special damageclaimed, it must be specifically stated.”).
Although not as demanding as Rule 9(b)’s particularity requirerseet,e.g Pippen 734 F.3d

at 614, courts have consistently held that P¢g requires that special damages be itemized in
some fashiorsee, e.g.Muzikowski 322 F.3d at 927 (“[Plaintiff conced in his reply brief that
he did not itemize his losses or plead spedé@images of actual financial injury. This is a
required element of a per quod claim.”) Rippen for example, theourt found that the
plaintiff's allegations of special damages wer#isient because he “itemized losses that in his
view flowed from defendants’ statements; hentified specific businessopportunities that had
been available to him earlier but that, followihg defendants’ statements, were available no
more. This is more than a general allegation ohemic loss; it is an alggtion that third parties
have ceased to do business with henduse of the defendants’ actiorRipipen 734 F.3d at

614.
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Gentleman’s sole allegation on this score ifodews: “As a direct and proximate result
of the defamation, Gentleman suffered dgenancluding but not limited to: his good
professional and personal reputation was damdgedredit rating wasdwversely affected, he
was unable to obtain credit, he was unable tainla loan and obtaidea loan with a higher
interest rate than he shouldve been charged.” Am. Compl.  131. Gentleman provides no
specific information about how his reputatas harmed. (He identifies no lost business
opportunities, for example). Hesal provides no specific informat regarding the instances in
which he was unable to obtairedit or was forced to obtainl@an at an inordinately high
interest rate. Gentleman alleges that when he to@btain a loan to purchase real estate in
2016, he was told that he could fiobtain an FHA loan or a loanwith the lowest interest rates
available based upon the fact thatwas in default on a student loan.” Am. Compl. { 59. But he
does not state whether he everanid the loan, what interestede was charged, and to what
extent the interest rate exceeded the rate he would have been charged but for defendants’ alleged
defamatory statements. Nor does the complattitate whether there were other instances in
which Gentleman was denied citeat was forced to take &ms with unusually high interest
rates. The court concludes that Gentleman’s daimipfails to meet Rule 9(g)’s requirements.
Consequently, his defamation per quod claim fails.

In sum, because the statements alleged by Gentleman were not defamatory per se, and
because he has failed sufficiently to allege special damages, the court grants all of the
defendants’ motions to dismi€ount Il of the complaint.

D. [llinois Consumer Fraud and Deceptive Practices Act
In Count IV, Gentleman asserts a claim urttierlllinois Consumer Fraud and Deceptive

Practices Act (“ICFA”). “The IEA prohibits ‘unfair or decepte acts or practices, including ...
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fraud, false pretense, false promise, misregméation or the concealment, suppression or
omission of any material fact’ inétfconduct of any trade or commerceSabrina Roppo v.
Travelers Commercial Ins. GdNo. 15-3171, 2017 WL 3695205,*a7 (7th Cir. Aug. 28, 2017)
(quoting 815 Ill. Comp. Stat. 5. Gentleman claims that ASBelta, and GRS violated the
ICFA by making “false statements and act[inghideceptive manner by trying to collect a debt
that they knew or should have knowas not owed.” Am. Compl.  134.

ASA

ASA first argues that Gentleman’s ICFAath is preempted by the Higher Education
Act. ASA asserts that the ICFA claim is bdse part upon ASA’s allged refusal to provide
Gentleman with information (e.g., “a chain ofe’) pertaining to thdoan. ASA further points
out that the Higher Education Aspecifically exempts FFELP loarfrom state-law disclosure
requirementsSee20 U.S.C. 8§ 1098g (“Loans made, insd, or guaranteed pursuant to a
program authorized by Title IV of the Higher dghtion Act of 1965 shall not be subject to any
disclosure requirements of any State law.fatton omitted). As noted above, however, Count
IV is based not on ASA’s refusal to make disclosubit on its alleged attempt to collect a debt
that it knew, or should have known, Gentlend@shnot owe. Accordingly, ASA’s preemption
argument fails.

However, as a second basis for dismis&8IA argues that Gentleman’s ICFA claim is
untimely. “Generally, an ICFA claim must beolight within three years of the date the claim
accrues.’Blankenship v. Pushpin Holdings, LLT57 F. Supp. 3d 788, 792 (N.D. Ill. 2016)
(quotation marks omitted). “An ICFA claim ac&s when the plaintiff knows or reasonably
should know of his injury and also knowsreasonably should know that it was wrongfully

caused.ld. (quotation marks omitted). ASA argues tantleman’s ICFA claim accrued in
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2012—when his loan went into default and thikeotion costs were asssed against him—but
that he did not file suit until 2016. Gentleman has not responded to this argument. Accordingly,
it is deemed waivedsee, e.gBonte v. U.S. Bank, N.,A24 F.3d 461, 466 (7th Cir. 2010)
(“[The Bontes’] silence leavass to conclude ... that theoBtes concede that the charges
identified in their complaint are not “materialisclosures that would warrant rescission under
TILA. Failure to respond to an argument—as Bostes have done hereesults in waiver.”);
Vaughn v. King, 167 F.3d 347, 354 (7th Cir. 1999) (“It istlee responsibilityf this court to
make arguments for the parties.”). Thus AASmotion to dismiss Count IV is granted.
GRS & Delta

GRS & Delta first argue that the ICFA clafails because Gentleman has not alleged that
he suffered actual damages as a result of #ifleged conduct. They point out that actual
damages under the ICFA are pecuniary or economic in n&eee e.gKim v. Carter’s Inc,
598 F.3d 362, 365 (7th Cir. 2010) (“The actuahdge element of a private ICFA action
requires that the plaintiff suffer ‘actual pecuniary loss.”) (quothgligan v. QVC, Inc 888
N.E.2d 1190, 1197 (lll. App. Ct. 2008)). This argurnfails. The harm alleged in connection
with Gentleman’s ICFA claim is the same as #ilged in support of his defamation claim: “his
good professional and personal riggion was damaged, his crediting was adversely affected,
he was unable to obtain a loan and obtained avdthina higher interest ta than he should have
been charged.” Am. Compl. T 135. Putting aside whether Gentleman’s reputational harm may
constitute actual damages faurposes of the ICFA, the cowancludes that having to pay
higher interest qualifies.

However, GRS and Delta additionally arghat Gentleman has failed to allege

proximate causation—i.e., that he was decebsethem or relied on their deceptive statements

20



or actionsSee, e.gOshana v. Coca-Cola Co472 F.3d 506, 513-14 (7th Cir. 2006) (“[A]
damages claim under the ICFA requires thatghaintiff was deceived in some manner and
damaged by the deception.”). On this point, they are correct. Gentleman’s complaint does not
allege that he was deceived by, or relied upmything GRS or Delta said or did. On the
contrary, the complaint emphasizes that Genttereéused to make any payments on the loan
despite GRS’s and Delta’s persistent coltacgfforts. In response to GRS’s and Delta’s
argument, Gentleman further asserts that hes“deceived by paying monies that he did not
have to pay” and that he “wrot®untless letters to xaus parties about this dispute but none of
the defendants, even to this day, could tellrpitiiwhat was owed and how it was calculated.”
Pl.’s Resp. 1 23. But the payments in quesgnded in 2010—well before Delta and GRS
entered the picture (2012 and 2014, respectiv&lyyis, Gentleman cannot plausibly maintain
that this deception was related to anyyaxs or statements by Delta and GRS.

Accordingly, Count IV is dismissed as to ASA, GRS, and Delta.
E. ThelllinoisInterest Act

Count V alleges that ASA violatl section 6 of the lllinoigterest Act, 815 ILCS 205/6,
which prohibits the charging or receiving of unfalinterest in connection with any loan. The
complaint alleges that ASA violatede Interest Act because it “hiaed to collect interest that
is illegal from Gentleman by attempting to coliénterest that is not owed and by charging
interest at a rate of 6.2bper day.” Am. Compl. § 138.

ASA argues that this claim is preemptsda provision of the Higher Education Act
stating: “No provision ofny law of the United States ... orarfy State (other than a statute

applicable principally to suctate’s student loan insurancegram) which limits the rate or
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amount of interest payable on loans shall apply loan ... which is insured ... by the United
States ... [or] by a guaranty agency under ER&LP Program].” 20 U.S.C. § 1078(d)(2).

This argument fails for two reasons. Fitbg argument has not been sufficiently
developed. It consists of only a few conclusasgertions at the very end of ASA’s brigée
ASA Mot. to Dismiss 12. ASA merely parapheass 1078(d)(2) and asserts that Count V is
preempted. It is well-settled that undenmtd and perfunctory arguments are forfeigek, e.g.
M.G. Skinner & Assocs. Ins. Agenby;. v. Norman-Spencer Agency, |45 F.3d 313, 321
(7th Cir. 2017).

Second, ASA’s argument (to the extent thatdbert is able to depher it) appears to
misapprehend the lllinois Interest Act and the gravamen of the argument Gentleman asserts
under it. In particular, ASA apparty understands Gentleman todrguing that the interest rate
on his loan is impermissible because it exceedsessiatutory limit imposed by the Interest Act.
But, as another court has observitide Interest Act imposes no rastion on either the ‘rate’ or
the ‘amount’ of interest the borrower may be deal, but merely requiresahany interest rate
or amount agreed to by the parties cannot lbeged after the borrowés no longer indebted.
The lllinois Interest Act leaveantirely to the partethe rate and amouot interest to be
exacted.Larsen v. Countrywide Home Loans, .|ndo. 01 C 2233, 2001 WL 803689, at *2
(N.D. llIl. July 17, 2001). As Gentleman explainshis response, he does not maintain that the
Interest Act places a cap on theaamt of interest that ASA magharge. Rather, he argues that
ASA has violated the Act because the consadbidatiocuments he received in 2006 promised to
drastically reduce the interestean his loan but failed to dm. According to Gentleman, the
interest rate applied to himst-consolidation loan, 6.25%, was the same as that for his pre-

consolidation loan.
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For these reasons, the court denies ASAagion to dismiss Count V of Gentleman’s
amended complaint.
F. The Telephone Consumer Protection Act®

Count VI of the complaint alleges a craunder the Telephone Consumer Protection Act
(TCPA). The TCPA “prohibits making ‘any callithout the prior egress consent of the
recipient ‘using any automated telephone dgbgstem’ [ATDS] ... to ‘any telephone number
assigned to a paging service [odllular telephone service Blow v. Bijora Inc., 855 F.3d 793,
798 (7th Cir. 2017) (quoting 47 U.S.C. 8§ 227(b)(D)(B). Gentleman claims that ASA, GRS,
and Delta violated the TCPA by calling him va ATDS without his consent. Only GRS and
Delta have moved to dismiss the TCPA claithey argue that the claim is barred by an
amendment to the act made in 2015. They atgae that Count VI suffers from pleading
defects. Neither argument is convincing.
The Bipartisan Budget Act of 2015

In 2015, Congress passed the Bipartisan Budget Act of 2015. Pub. L. No. 114-74, 129
Stat. 584 (2015). Among other things, the legish amended the TCPA to make the act
inapplicable to calls “made by to collect on a debt owed or guaranteed by the United
States.”ld. 8 301. The defendants point out thatltien in question here was issued in
accordance with the FFELP Program and wastbex guaranteed by the federal government.
As a result, they maintain that their calls ton@&man were made solely to collect a “debt owed

to or guaranteed by the United States)d are exempt from the TCPA.

8As with his claims under the FDCPA, Gentlenadieges that GRS and Delta are liable both for
directly violating the TCPA anfbr conspiring to violate the acSince neither GRS nor Delta
has specifically addressed Gentleman’s conspickaisn as it relates to Count VI, the court does
not address it here.
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For his part, Gentleman concedes that the is a “debt owed to or guaranteed by the
United States.” However, he argues that therameent does not apply to his claims because the
calls on which they are based took placei®the amendment was enacted. Whether
Gentleman’s TCPA claim survives thereddurns on whether the 2015 amendment applies
retroactively. The courtancludes that it does not.

The Supreme Court has “frequently notedhat there is a presumption against
retroactive legislation [that] ise@ply rooted in our jurisprudencédughes Aircraft Co. v. U.S.
ex rel. Schumeib20 U.S. 939, 946 (1997) (quotation marks omitteelg; alsd/artelas v.

Holder, 566 U.S. 257, 266 (2012) (“The presumption against retroacgistdgon ... embodies

a legal doctrine centuries oldinan our Republic.”) (quotation marks omitted). Accordingly,
courts are to “apply this timeenored presumption unless Corggéas clearly manifested its
intent to the contrary.ld. In Landgraf v. USI Film Product$11 U.S. 244 (1994), the Court
established a two-step inquiry for determiningetfter a statute should bpplied retroactively.
First, a court must ask “whether Congress esg@d clear intent for t@active application.”

Jeudy v. Holder768 F.3d 595, 600 (7th Cir. 2014). If Corggdnas not expressed such an intent,
the court must consider “whether the statutelld have an impermissible retroactive effect in
the given caseld. A law is deemed to have such an effect when, for example, “it ‘would impair
rights a party possessed wheralsted, increase a party’s liability for past conduct, or impose
new duties with respect to transactions already completedrable Mfg. Co. v. U.S. Dep't of
Labor, 578 F.3d 497, 503 (7th Cir. 2009) (quotirendgraf 511 U.S. 244 at 280). “The inquiry
into whether a statute operatesroactively demands a commense, functional judgment about
‘whether the new provision attaefinew legal consequencet@nts completed before its

enactment.’ This judgment should be infornaed guided by ‘familiar comgerations of fair
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notice, reasonable relian@d settled expectationsMartin v. Hadix 527 U.S. 343, 357-58
(1999) (quotind-andgraf 511 U.S. 244, 270 (1994)). “The essential inquiry,” the Court has
instructed, “is whether the nguvovision attaches new legal ceqsiences to events completed
before its enactmentVartelas 566 U.S. at 273.

Congress has expressed no clear intexttttie 2015 amendment should be applied
retroactively. Thus, the court must considérether the application of the amendment would
have an impermissible retroactive effect. S9 daly two courts havaddressed this question
and they have reached different conclusi@wnpareSilver v. Pa. Higher Educ. Assistance
Agency No. 14-CV-0652-PJH, 2016 WL 1258629 (NQal. Mar. 31, 2016) (applying the
amendment retroactively to bar TCPA claimgith Woods v. Santander Consumer USA,Inc
No. 2:14-CV-02104-MHH, 2017 WL 1178003, at *3.[N Ala. Mar. 30, 2017) (declining to
apply the amendmengtroactively). InSilver, the court applietlandgrafand asked whether
retroactive application of the amdment “‘would impair rights a party possessed when he acted,
increase a party’s liability for past conduct,jmpose new duties with respect to transactions
already completed.’Id. at *3 (quotingLandgraf 511 U.S. at 280). Concluding that “none of
these three conditions [was] met,” the court hblt the amendment applied retroactively and
barred the plaintiff's TCPA claimsd.

The court respectfully disagrees w@hvers reasoning. The conditions mentioned by the
Silver court—impairing rights a party possessed whermacted; increasing a party’s liability for
past conduct; imposing new duties with respedtansactions alrelg completed—are often
cited as paradigmatic examples of impermissietroactive effects. But the Supreme Court has
never held that these are the only consideratielesant to the retroactivity inquiry. On the

contrary, the Court has expressly disavowed such a @eaHughes Aircraft Co. v. U.S. ex rel.
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Schumer520 U.S. 939, 947 (1997) (“To the extenp@sdent contends that only statutes with
one of these effects are subjerbur presumption against retigiivity, he simply misreads our
opinion inLandgraf The language upon which he reldeses not purport to define the outer
limit of impermissible retrodwvity. Rather, our opinion ihandgraf... merely described that
any such effect constituted a sufficient, etthan a necessary, condition for invoking the
presumption against retroadtiu Indeed, we recognized thidte Court has used various
formulations to describe the functional conioa|n] of legislative réroactivity.”) (quotation
marks omitted). Rather, as noted above, “[ghesential inquiry ... isvhether the new provision
attaches new legal consequences ents/completed before its enactmelditelas 566 U.S.

at 273.

Applying the 2015 amendment here would htheseffect of extinguishing Gentleman’s
claim. In many cases, courts have declineapply legislation retractively where doing so
would foreclose a cause of action th#terwise would have been availatee, e.gBeaver v.
Tarsadia Hotels816 F.3d 1170, 1187-88 (9th Cir. 2016) (holding that amendment to Interstate
Land Sales Full Disclosure Act [ILSA] “wouldave retroactive effect because it would
extinguish Defendants’ liability under ILSAnd by extension [California’s Unfair Competition
Law], thus depriving Plaintiffs cd pre-existing cause of actionBpnner v. Home123 Corp
No. 2:05-CV-146 PS, 2006 WL 1518974, at *7 (NIBd. May 25, 2006) (amendment to the
FRCA did not apply to pre-amendment violatitresause to do so would extinguish the “right to
bring a specific cause of action and the rightdek certain damages for such an action, which
Plaintiffs possessed when they receivealategedly improper solicitations”).

GRS and Delta rest entirely &ilverand make no attempt to address cases such as

BeaverandBonner Nor do they address the FCC'’s regulations for implementing the 2015
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amendment, which were issued on August 11, 28&6éin the Matter of Rules & Regulations
Implementing the Tel. Consumer Prot. Act of 131F.C.C. Rcd. 9074 (2016). The regulations
curtail the amendment’s broad exemption frorbilisy under the TCPA bylacing limits on the
number of federal debt collecti@alls that may be made per month,{ 33, the content and
length of the callsd. 11 43, 46, and the time of day at which the calls could be nafild2.
Nothing in the FCC'’s regulations suggetstat the 2015 amendment should be applied
retroactively. Nor have the defendants addresdexther the regulations themselves are to be
applied retroactively. If th regulations in fact apply retroactively, ifogssible that they have
been violated by the defendants, in which dasatleman’s TCPA claim would remain viable.

Under these circumstances, the defendaane not persuaded the court that the 2015
amendment to the Bipartisan Budget Act shdaddapplied retroactivglto bar Gentleman’s
TCPA claim.

Pleading

As an alternative basis for Count VI's dissal, GRS and Deltague that Gentleman’s
TCPA claim has not been sufficiently pledd@hey generally contend that Gentleman’s
allegations in support of his TCPA claim amnclusory. They argue more particularly that
Gentleman has provided no basis for assertinghieadefendants’ phoneltsato him were made
using an ATDS.

The court disagrees. The complaint providdi@ent factual detail regarding the nature
and timing of the calls. Gentleman alleges thatcalls began “[i]n gproximately late 2013 and
early 2014,” and that they contied “until late 2015.” Am. Conmp{ 57. He alleges that the
callers identified themselves as repreéatiwes from ASA, GRS, Delta, and othdik. In some

cases, he lists specific dates on which the vadi® received, as well #ise specific telephone
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numbers from which they were made. In matttr, the court finds nothing deficient in
Gentleman’s allegations regarding the deferglarge of ATDSs. Despite the defendants’
contentions to the contrary, Gentleman’sgdliions on this score are not conclusory. He
provides a specific factual bador believing that the calls were made using an ATDS,
explaining that when he asked callers to tat tihe phone numbers thesere calling from, they
told him that they were unable to dolsecause they were calling from an ATD&.q 57.

In short, the court is not persuaded by defendants’ contentidhat Gentleman’s TCPA
claim is foreclosed by the Bipartisan Budget AE2015, or their contention that the claim is
inadequately pleaded. The cbtirerefore denies GRS’s andl2és motions to dismiss Count
VI.

CONCLUSION

For the reasons discussed above, ASA’s mdbaafismiss is granted as to Counts Il and
IV and denied as to Counts Il and V. GRSsl ®elta’s motions to dismiss are granted as to
Counts Il and 1V; denied as tooGnts | and VI; and granted asG@ount Il insofa as it alleges
violations of the FDCPA occurring before Mart3, 2015 and denied asuiolations occurring
after that date. ACS’s motion to dismiss is graraedo Counts I, I, and Il (the only counts in
which it has been named as a defendant). If I&eain wishes to replead any of his claims, he
may seek leave to do so, and the court will mheitee at that time whether further amendment of

the complaint will be permitted.

Date: September 21, 2017 /sl
Joan B. Gottschall
United States District Judge
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