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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE WINDRIDGE OF NAPERVILLE )
CONDOMINIUM ASSOCIATION, )
) 16C 3860

Plaintiff, )

)  JudgeFeinerman
VS. )
)
PHILADELPHIA INDEMNITY INSURANCE )
CO,, )
)
Defendant )

M EMORANDUM OPINION AND ORDER

The Windridge of Naperville Condominium Associatalteges in this diversity suit that
its insurance policy with Philadelphia Indemnity Insurance CompaniQ("Pentitles itto an
independenappraisato value cetain storm damagsustained byne & its buildings. Doc. 19.
Windridge has movetb compelan appraisal Doc. 25. The motion is granted in part and
denied in part.

Background

On May 20, 2014, hail storm damaged one of Windridgéuildings. Doc. 1@t 5.
Windridge holds an insurance policy issued by Rid&€eringdamage to the buildingd. at{ 6.
The policys “Appraisal” provisionstates

If we and you disagree on the value of the property or the amount of “loss”,
either may make written dema for an appraisal of the “loss”. In this event,
each party will select a competemtd impartial appraiser. The two appraisers
will select an umpire. If they cannot agree, either may request thdicelee
made by a judge of a court having jurigain. The appraisers will state
separately the value tiie property and amount of “loss”. If they fail to agree,
they will submit their differences to the umpire. A decision agreed to by any

two will be binding.

Id. at 9.
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After Windridgesubmitted a clainR1IC paid $2,111,717.96 for losses it conceded to be
within the policys scope Doc. 342 at 2 Windridgebelieves that its losseseagreater. First,
although the storm directly damaged only the building’s south and west sidesidgésgeks
payment taepair thenorth and east sides, swtall four sideswill match. Doc. 34-at3; Doc.
34-2 at 3 SecondWindridgeseekseimbursemenfor theoverhead and profit component of the
bills submitted by its contractor. Ddg4-1at 34. Third, Windridgeseels payment forepairs
made to the building’s roof. Doc. 3%5.

Windridge demanded an appraisal to resolve those disputes. Doat 34RIIC
refusedto appoint an appraiser oreéngage in the appraisal proce§3c. 341 at 34.

Discussion

Whether Appraisal is Appropriate on the Three Disputedissues

A. The Building’s North and East Sides

The stormphysicallydamaged the building’s south and west sides, requingig repair.
Windridge claims that although the north andtesades were nqthysicallydamaged, they
should be repaired as well to ensuneaasthetienatch withthe newlyrepairedsouth and west
sides. Windridge argues that ighdispute presents a question for the appraisal panel, which can
determine whether the aesthetismatch is so significamts to onstitute “damage” and, if so,
assess a losanount. PIIC respoisdhat this is a questiaf coveragenotlossamount, and thus
inappropriate for appraisal. PIIC is correct.

As noted, the policgtates thaif “[PI1IC] and [Windridge] disagree on thealueof the
property or themountof ‘loss’, either may make written demand for an appraisal of the ‘loss’.”
Doc. 28-1 at 17 (emphasis added). The policy definss” as “accidental lossr damage.”ld.

at 6. The parties disputghether PIIOmust pay to repair the two sides of the building that



storm did not physicalldgamage The ®le question is one of coverage: whether the policy
covesthe need to make an aesthetic match wiréy certain parts of the building sustain
physical damage and are repaired while other parts are not

Windridge disagrees, arguing thihéedispute over repair to the north and east sides
involvescausatior—whether the aesthetic mismatch can be said to have been caused by the hail
storm—andcausatiorcannot be distinguished from loss amount. Doc. 27 at 3-8. In support,
Windridge quées201 North Wells, LLC v. Fidelity & Guaranty Ins. C60 C 3855 (N.D. lIl.
Feb. 2, 2001) (reproduced at Doc. 28f@),the proposition that “if a building has damage before
a covered event occurred, the appraiser cannot determine the amount of the loss without
evaluating what damage was caused by the covered event and which damage was caused, fo
instance, by previous \ae and tear.”lbid.

Thatthe cause of a loss aad estimate fats amount are often related is tribeit beside
the point. Windridge seeks the cost of repairing the physically undamagetbsidasdy a
mismatch with thewow-+epaired damaged sideShere is no causation issue here; the $taitm
physicallydamaged two sides, requiring their repair, asda result, thse two sides no longer

match the two other side3.heonly question ixoverage: whether thrmismatchis a “loss”

within the meaning of the policy. And because the only question concerns coverage, the dispute

is not subject tappraisal SeelLytle v. Country Mut. Ins. Co41 N.E.3d 657, 663 (lll. App.
2015) (denying appraisal of a dispute over whettheicostof compliance with building
ordinances wasovered bythepolicy); FTI Int'l, Inc. v. Cincinnati Ins. Cp790 N.E.2d 908,
909-10 (lll. App. 2003) (denying appraisal of a dispute eussther thensural was entitled to

the replacement cost or the sales price otitheaged property).



B. Overhead and Profit

As the parties explained at thetionhearingit is industry custonior a general
contractormaking repairgo charge’10 and 10,”or 10% for profit and 10% for overhead on top
of the amountghe general contract@ays to the subcontractors. By contrast, if only a single
tradesman is requirdd complete a joboverhead and profit are not charged. PIIC contends that
the question whethér must reimburse Windridger theoverhead and proftharged by its
contractoris a coverage questiomtsubject to appraisal

The policy describes the loss payment procedure as follows:

In the event of “loss” to Covered Property covered by this Coverage form, at
our option, we will either:

(1) Pay the value of lost or damagatperty;
(2) Pay the cost of repairing or replacing the lost or damaged property;

(3) Take all or any part of the property at an agreed or appraised value;
or

(4) Repair, rebuild, or replace the property with other property of like
kind and quality.

Doc. 28-1 at 18. fie policy deschies the valuation procedure as follows:

We will determine the value of the Covered Property in the event of a loss as
follows:

a. Atreplacement cost (without deduction for depreciatandf the
time of the “loss’..

(1) We will not pay more for “loss” on a replacement costs
basis than the least of:

(a) The Limit of Insurance applicable to the lost or
damaged property;

(b) The cost to replace the lost or damaged property with
other property:



(i) Of comparable material and quality; and
(i) Used for the same purpose; or

(c) The amount you actually spend that is necessary to
repair or replace the lost or damaged property.

Id. at 20. These provisions oblig&®dC under certain circumstancesgaythe cost of repairing
or replacingthe damagegroperty. If repairingr replacing the propertyequiresa general
contractor, then the cost repair or replacemeicludes the industry-standard overhead and
profit. No policylanguage suggests that if a general contractor is req&h€imaydecline to
pay theoverhead and profit component of a general contractor’s charges. So the coverage
guestion is clear: if a general contractor is requice@pair or replace the damaged property
PIIC mustpaytheoverhead and profit componemtsthe general contractor’s chargeghe only
disputed questiois whether a general contractemecessary to perform the repaaswhether
a single tradesman would suffice

As the policy states, appraisal is appropriate where there is a disagrebmgrthe
amount of loss In calculaihg repair or replag@ent costit is necessary tassessvhat mustbe
replacedr repairegdwho is qualified to perform that work, and how much that vemdts That
inquiry requires determining wheth&igeneral contractas neededin which case profit and
overhead is part of the loss, or whether a single tradesman can do thellwatkletermination
is a question proper for appraisélf. Vill. of Ringwood viFoster, 932 N.E.2d 461, 463-64, 472
(Il. App. 2010) (describing how various damage estimates included overhead and indfit);
v. Liberty Mut. Ins.991 F. Supp. 2d 1022, 1031-32 (S.D. Ind. 2014) (describing an adjuster’s

decsion to revise a damage estimate to account for overhead and profit).



C. The Roof

The parties’ filings do not illuminate the exact nature of the dispute over stanagd&ao
the building’s roof. When pressed at the motion hearing, Windridge’s counsel stated't*|
think there’s a dispute regarding scope. | think it is the cost. | don’t think thergiafecant
dispute regarding what needs to be replaced, but | think the cost would be the differeadd. W
you agree with that, counsel?” PIIC’s counsel responded: “[I]f this was jlsharelated to
the roof, nothing about the sides and the undamaged and those other issues, we would still
have—I think that the segment of the roof would be—could be resolved,” and “if there’s a
dispute, it's nominal.” It would appear, then, that the parties agree that thereoivdamage
and that the damage is a covered loss; they dispute only the loss amount. That typeeabdisput
covered by the appraisal provision, so that dispute must be submitted toraisalp
I. Whether Windridge Submitted a Timely Claim

P1IC’s opposition briefarguedin a single paragraphith no citation to pertinent
authority, that Windridge did not provide it with prompt notice of the loss. Doc. 33 at 10. The
court asked for and received supplemental submissions on the timeliness issue. BOc4338-
Those submissions set forth little (if any) evidence, but given the very narope stthe
appraisal being ordered, evidence is unnecessary to resolve the timetiness is

The policy required Windridge to give PIIC “prompt” notice of its loss. Doc. 28-1 at 18.
The lossoccurredon May 20, 2014, and Windridge provided notice to PIIC on September 23,
2014. Doc. 33 at 10. PIIC contends that this foonth delay was excessi, amounting to a
breach that forfeits coverage. Windridge respondsthabtice was timely

“The purposeof requiring notice to an insurer is to enable the insurance company to

make the necessary prompt and thorough investigation of facts andstiacges affecting the



guestion of liability and the extent of liability McLaughlin v. Attorneys’ Title Guaranty Fund,

Inc., 378 N.E.2d 355, 359-60 (lll. App. 1978). In assessing whether notice is late, the court looks
to whether the delay was reasoleadind whether the insurer was prejudiced ther&me

Country Mut. Ins. Co. v. Livorsi Marine, In@&56 N.E.2d 338, 346 (lll. 2006) (“[W]e hold that

the presence or absence of prejudice to the insurer is one factor to consigeetenaining

whether golicyholder has fulfilled any policy condition requiring reasonable notice.”).

Four months isot an excessive delayee First Chi. Ins. Co. v. Mold@6 N.E.3d 400,
419-20 (lll. App. 2015) (finding notice timely when it cath@ty-one monthsfter the covered
event) Berglind v. Paintball Bus. Ass’®30 N.E.2d 1036, 1046 (lll. App. 2010) (“We cannot
say the 1idmonth delay in notification was unreasonable as a matter of law under the facts and
circumstances of this casePlIC cites no authority for the proposition that a four-month delay
can be deemed unreasonahleircumstances comparable to those present hogeover,
under thdacts of this case, I was not prejudiced by traelay.

As an initial matterPIIC paid over $2.1 million on the claim without complaining of
timeliness, which strongly indicates that PIIC was fully able to amteuinvestigate the claim
After all, if the timing of Windridge’s claim hindered PIIC’s investigation, it is lyiginlikely
that P1IC would have made such a substantial payment. Moreover, the only two disputes
properly subject to appraisal—the roof (which PI1IC’s counsel admitted was no bigwddhe
profit/overhead issue (which requires determining, based on the reaies whether a general
contractor or only a single tradesman was requia®mandittle, if any, investigation.Those
two disputes therefore do not concerattes on which the delay, sh as it was, had any
bearing. If PIIC had any evidence to the contrary, it was ibélseposition to produce that

evidence from its own files and personnel, and its failure to do so speaks volumes.



Accordingly, for purposes of Windridge’s motion to compel appraisal and under the
particular facts and circumstances of this case, Windridg#ise to PIIC was not untimely. In
this regard, the court notes that the apgal provision states, in relevant part, thidtt there is
an appraisal, wgPICC] will still retain our right to deny the claim.” Doc. Z8at 17. 1t may be
that this language permiBdIC to raisea timeliness defense eveneafan appraisal has occurred,
though there is no need to reach that question at this time.

Conclusion

Windridge’s motion to compel appraisal is granted in part and denied in part. PIIC must
proceedo appraisal on the roof damage and overhead/profit issues, but not on whether it must
pay to replace theuilding’s north and east sides. PIIC has until Febr@i&rp017to name an

appraisepursuant to the appraisal provision; if it does not do sadiige may move the court

dhte—

United States District Judge

to appoint an appraiser in PIIC’s stead.

Januarny26, 2017




