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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HELYA AZARI, )
)
Plaintiff, )
) Case No. 1&v-3929

V. )

) Judge John W. Darrah
SETERUS, INC., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Helya Azarifiled aComplaint, alleging violations of the Fair Debt Collection
Practices Act (“FDCPA”)a Bankruptcy Discharge Injunction, and the lllinois Consumer Fraud
and Deceptive Practices Act (“ICFA”). Defendant subsequentlydiMdtion to Dismiss the
Complaint pursuant to Federal Rules of Civil Procedure 12(b)(6) and 12(b)(1). Forsiresrea
discussed below, Defendant’s Motion to Dismiss [17] is granted in part and denied in pa

BACKGROUND

On March 11, 2013, Plaintiff egated dirst mortgage in favor of Ocwen Loan Servicing
(“Ocwen”) and secured the loanth the subject property. (Compfl,7) On
September 30, 2014, Plaintiff filed a Chapter 13 bankruptcy petition in the United States
Bankruptcy Court, Northern Distt of lllinois. (Id. 1 8) Plaintiff subsequently filed a Modified
Plan which provided:

Debtor is surrendering the real property located at 804 Mansfield Court,

Schaumburg, lllinois] to Ocwen Loan Servicing, JP Morgan Chase and Sheffeild

Towne Assaiation in full satisfaction of their claims. Pursuant to 11 U.S.C

1311(b)(9), legal title to the aforementioned property shall vest in
Ocwen Loan Servicing upon confirmation of the Debtor’'s Chapter 13 Plan.
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(Compl. Ex. C) On January 20, 2015, the Modified Plan was confirmed by the Bankruptcy
Court, and a discharge order was entered on June 8, 2015. (Compl., 1Y ThelGrder
included all dischargeable debts, includingri@tgage The order stated:
The discharge prohibits any attempt to cdlfeem the debtor a debt that has been
discharged. For example, a creditor is not permitted to contact a debtor by mail,
phone, or otherwise, to file or continue a lawsuit, to attach wages or other
property, or to take any other action to collect a discharged debt from the debtor.
(Compl.,Ex. E) On September 2, 2015, the Plaintiff's bankruptcy case was closed. (Compl.,
121)
On or around December 7, 20¢fendantacquired the servicing rights to the mortgage.
(Id. 1 23) Defendansent a\otice of Defaultto the Plaintiff on March 9, 2016, which stated, in

relevant part:

Your loan is in default, due to ngrayment of the following amount: Amount
Due: $27,843.20; Amount Due By: April 13, 2016.

* % %

If full payment of the default amount istr@ceived by us on or before
April 13, 2016, we will accelerate the maturity date of your loan and upon such
acceleration the ENTIRE balance of the loan, including principal, accrued
interest, and all other sums due thereunder, shall, at once and wiiltbet
notice, become immediately due and payable.
(Compl., Ex. F.)The lettercontaineda disclosure that stated, in relevant part:
If you are in bankruptcy or received a bankruptcy discharge of this debt, this letter
is not an attempt to collect th@ebt. This notice is being furnished for your
information and to comply with applicable laws and regulations . . . .
(Id.) On March 16, 2018)efendansenta statemento Plaintiff, whichindicated “As of
March 16, 2016, you are delinquent on your mortgage by 836 days. Failure to bring your loan
up-+to-date may result in fees, foreclosure, and loss of your income.” (C&nrpl3). The

statement also included a payment coupaad.) (



Plaintiff filed herComplaint on March 31, 2016.
LEGAL STANDARD

Rule 12(b)(6) permits a defendant to move to dismiss a complaint for “failuregd@sta
claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to
dismiss, a complaint must allege “enough facts to state a claim to relief that islplansiis
face.” Bell Atlantic Corp. v. Twomb)\650 U.S. 544, 570 (2007). “Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doaeot suffi
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (cig Twombly 550 U.S. at 555). However,
plaintiffs are not required to “plead the elements of a cause of action aldnfagtg supporting
each element.’"Runnion ex rel. Runnion v. Girl Scouts of Greater Chicago & Nw. In¢izZd&
F.3d 510, 517 (7th Cir. 2015). Rather, the complaint must provide a defendant “with ‘fair
notice’ of the claim and its basisTamayo v. Blagojevitb26 F.3d 1074, 1081 (7th Cir. 2008)
(quoting Fed. R. Civ. P. 8(a)(2) amavombly 550 U.S. at 555). When evaluating a Rule
12(b)(6) motion, the court accepts the complaint’s wkdkded factual allegations as true and
draws all reasonable inferences in the plaintiff’'s favibmombly 550 U.S. at 555-56.

ANALYSIS
Countl —FDCPA

In Count I,Plaintiff alleges thaDefendantiolated 881692e(2), e(10), f, f(1), and ¢f)
the FDCPAby sendingcollection lettes after the bankruptcy discharg€o state a claim under
the FDCPA Plaintiff must allege that(1) Defendanqualifies as a debt collector as defined in
8 1692a(6)(2) Defendant’s actions were relatedctalection of any debt; and (3) the actions

violated one of the FDCPA's substantive provisioB8eeGburek v. Litton Loan



Servicing LR 614 F.3d 380, 384 (7th Cir. 201@pefendantdoes notenyits status as a debt
collector under the FDCPARather, Defendarargues thalPlaintiff did not satisfy her mortgage
through bankruptcy, that the Notice of Default was not an attempt to collect a debt,tahd tha
periodic statement was required by federal law.
Mortgage

Defendantfirst argues thaits right to collect on théien against the subject property was
not extinguished through the Plaintiff's bankruptcy proceedings. A lien péseagh
bankruptcy unaffected and does not extinguish a creditor'sagghhst the propertyJohnson v.
Home State Banls01 U.S. 78, 84 (1991 However,the Gmplaint alleges thddefendant
attempted to colledtom Plaintiff herself and the Defendant has rights only against the
property,in rem and not against the Plaintiffiy personam Id. at 79.

Debt Collection

Plaintiff alleges that the letter and the Account Statement violate the FDD&andant
argues that the communications were not an attempt to collect a debt and thatthay h
explicit disclaimer. In deciding whethecommunications count &sllection lettersinder the
FDCPA, courts must view them “through the eyes of the unsophisticated consuiah!’v.
Midland Credit Mgmt., In¢.556 F.3d 643, 645 (7th Cir. 200@)ternal quotations omitted)An
unsophisticated consumer is “uninformed, naive, [and] trusbinghas “rudimentary knowledge
about the financial world” and is “capable of making basic logical deductionsif@neinces.”
Id. at 645. If a statement would not mislead an unsophisticated consumer, it does not violate the
FDCPA even if it is technically falseld. at 645-46. There is no “brightie rule for
determining whether a communication from a debt collector was made in conneithi the

collection of any debt."Gburek 614 F.3cat 385. A court mustanalyze the nature of the parties’



relationship, the presence or absence of a demand for payment, and the purpose and context of
the communicationsld. at 385.

The relationship between the parties is based soleBefendants ownership of
Plaintiff's defaulted debtThe Notice of Defaulstates that the loan is in default, lists an amount
owed, and demands that Plaintiff bring the loan up to date. (Compl., Ex. FNolibe of
Defaultalso states th&efendantwill accelerate the maturity of the loan and cause the entire
balance to become immediately due and payalide) The March 16, 2016 account statement
lists a total amount due and contains a payment coupon. (Compl., Bxag lists several
outstanding payments and statkat Plaintiff idate on her mortgage paymentsd.) Plaintiff
has alleged sufficient facts show that, when combined with the communications, an
unsophisticated consumer would understand the letsesnt in connection with the collection
of delt.

Required Communications

Defendantlsoclaims thecommunications sent to Plaintiff were required under the Truth
in Lending Act (“TILA”) and lllinois gatelaw. TILA requiresthat:

A servicer of a transaction subject to this section shall proveleghsumerfor
eachbilling cycle a periodic statement meeting the requirements of
paragraphgb), (c), and(d) of this section. If a mortgage loan hadilding
cycleshorter than a period of 31 days (for example,-ad®klybilling cycle), a
periodicstatement covering an entire month may be used. For the purposes of this
section, servicer includes tbesditor, assignee, or servicer, as applicable.

A creditoror assignee that does not currently own the mortgage loan or the
mortgage servicing rights isot subject to the requirement in this section to
provide a periodic statement.

! Nor does the bankruptcy disimer, set out above, negate that understanding. At this
stage, it cannot be said that the boilerplate disclaimer, as a matter of lawicisrsuth negate
the overallimpression that the communications are connected to the collection of ésdebt.
Price v. Seterus, Inc2016 WL 1392331 at *7 (N.D. Ill. April 8, 2016).
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12 C.F.R. § 1026.44)(2) Under this requiremeriefendanhada duty tosenda statement
such as the March 16, 2016. However, that section does not require a coupon for payment.
Defendantlso argues that the Notice of Default was required by lllinois in order to &egi
foreclosure proceedingsee735 lll. Comp. Stat. 5/15-1504(c)(9) (“The statements contained in
a complaint in the form set forth in subsection (a) of Section 15-1504 are deemed anedonstr
to include allegations as follows: . . . (9) that any and all notices of default torelecdeclare
the indebtedness due and payable or other notices required to be given have been duly and
properly given.”) However, the notice is not required to demand payment as the Notice of
Default does in this casén unsophisticated consumer could have believed that the letters were
sent to collect on a debBlaintiff has presented sufficient facts to support her claim under the
FDCPA.

Section 1692(g) requires a debt collector to provide written notice to a consumar withi
five days after initial communication with a consumer in connection with the coheaftiany
debt. Defendanttontends that since none of the communications referenced herein were sent in
connection with the collection of a debt, the claim should be dismigsediscussedbove,
Plaintiff has adequately pled thhe communications sent Defendanivere mailed in
connection with the collection of a debt and imposed a duty on Defendant to send a debt
validation notice.

Defendant’s Motion to Dismiss denied as t€ount 1.

Countll — Bankruptcy Discharge Injunction

In Count I, Plaintiff alleges thddefendantviolated 11 U.S.C. 8524(a)(2) by ignoring the

bankruptcy court’s discharge injunction. Defendant argues that any claimsSusiemust be

brought in bankruptcy court|T]he creditor who attempts to collect a discharged debt is



violating not only a statute but also an injunction and is therefore in contempt of the bankruptcy
court that issued the order of discharg€dx v. Zale Delaware, Inc239 F.3d 910, 915 (7th Cir.
2001). While district courts have “original but not exclusive jurisdiction in all civil prolosgs
arising under title 11, or arising in or related to case under title 11,” 28 U.S.C. § 133t(lx}, di
courts “may provide that any [such cases] shall be referred to the bankugygey for the
district.” 28 U.S.C. § 157(a). Local Rules provide that all such ¢aseseferred to bankruptcy
judges of this District.” N.D. Ill. L.R. 40.3.1(a). A debtor’'s remedy under § 524 is thhask t
bankruptcy court to hold the creditor in contem@ox 239 F.3d at 916-17. Additionally,
Plaintiff has failed to respond toeflendant argumentwhich results in waiverSee Bonte v.
U.S. Bank, N.A624 F.3d 461, 466 (7th Cir. 2010) (“failure to respond to an argument . . .
results in waiver”). Defendant’s Motion to Dismisgranted without prejudice as to Count .
Countlll —ICFA

In Count Il Plaintiff allegeshatDefendant violated the ICFA by unfairly and
deceptively inducindPlaintiff to make payments on an uncollectible ddbéfendantargues that
Plaintiff does not allege any actual damagesthatPlaintifffails to allege factsupporting any
deceptive or unlawful business practices.

The ICFA is a “regulatory and remedial statute intended to protect cersusorrowers,
and business persons against fraud, unfair methods of competition, and other unfair and
deceptive business practiceddill v. Wells Fargo Bank, N.A946 F. Supp. 2d 817, 825-26
(N.D. Ill. 2013)(citing Robinson v. Toyota Motor Credit CorQ1 Ill.2d 403, 266 (2002)An
ICFA deceptive conduct claim required) a deceptive act or pra# by the defendant, (B)at

the deception occurred in the course of conduct involving trade or commerites &fendant’s



intent that the plaintiff rely on the deceptj@nd (4) actual damage to the plaintdiused byhe
deception.Oshana v. Coca-Cola Co472 F.3d 506, 513 (7th Cir. 2006).

Plaintiff has not pled actual damages. “To prove damages, a ‘plaintiff negs iat
she has been harmed in a concrete, ascertainablé wiayrison v. Summer Infant (USA), Inc.
778 F. Supp. 2d 900, 911 (N.D. lll. 20Xtjting Frye v. L'Oreal USA, Inc583 F.Supp.2d 954,
957 (N.D. Ill. 2008). Plaintiff argues that she incurredtual damages in the formtohe and
costs in bringing this suit.

Time and costs associated with defending a-deliéction lawsuit can be an actual
injury under the ICFA.Armbrister, v. Pushpin Holdings, LL.896 F. Supp. 2d 746, 756 (N.D.
ll. 2012). However, the time and costs associated with bringing an ICFA claim are actuah
injury under the ICFA.See Garcia vReceivables Performance Mgmt., LIXD. 14 C 5367,
2014 WL 5543885, at *2 (N.D. Ill. Nov. 3, 201@)ismissing ICFA claim and noting that
attorney’s fees are separately recoverable under the ICHA)ntiff has not alleged an actual
injury for the purpses of the ICFA.

Defendant Motion to Dismiss is granted without prejudice as to Count lll.

CONCLUSION

For reasons set forth abov@efendant’sMotion to Dismisg17] is denied ago Count |

and granted without prejudice asGounts Il and IIl.

Date October 17, 2016 s/ Z./

JOWN W. DARRAH
Upited States District Court Judge
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