Curtis v. Wheaton Franciscan Services, Inc. et al

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

DIANN M. CURTIS,individually and on bhalfof herselfand
al othersamilarly stuated

VS.

)
)
)
Plaintiff, )
)
)
)

WHEATON FRANCISCAN SERVICES, INCd/b/a Wheaton )
Franciscan Healthcare, WHEATON FRANCISCAN SYSTEM)
RETIREMENT PLAN COMMITTEE and JOHN DOEs 20, )

Defendans.

BRUCE BOWENand CHERYL MUELLER individually and

on kehalfof herselfand # otherssamilarly stuated,and on

behalfof the Wheaton Franciscan System Retirement Plan,
Plaintiffs,

VS.

N N N N N N N N N N N N N

WHEATON FRANCISCAN SYSTEM RETIREMENT PLAN, )
WHEATON FRANCISCAN SERVICES, INCd/b/a Wheaton )
Franciscan Healthcar® PERATIONS COMMITTEE OF THE )
BOARD OF DIRECTORS OF WHEATON FRANCISCAN )
SERVICES, INC.JOHNand JANE DOEs 220, membersof )
the Operations Comntée, ASCENSION HEALTH, )
ASCENSION HEALTH ALLIANCE d/b/a Ascension, )
ASCENSION HEALTH PENSION COMMITTEEJOHNand )
JANE DOEs 2140, nembersof the Ascension Health Pension)
Committee,and JOHNand JANE DOEs 4560, )

)
Defendans. )

M EMORANDUM OPINION AND ORDER

In theseputative tassactions, Diann Curtign Casel6 C 4232, and Bruce Bowen and

Cheryl Mueller in Cas&6 C 6782allege that Wheaton Franciscan Serviaed others violated

16 C 4232

JudgeGaryFeinerman

16C 6782

JudgeGaryFeinerman

Doc. 58
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the Employee Retirement Income Security AERISA"), 29 U.S.C. § 100kt ®q, in
administeringWheaton’s mployeepension fan. Defendantdhiavemoved to tansferboth @ases
to the Eastern Distriadf Missouripursuant to 28 U.S.C. § 1404(a). Db2.(16 C 4232); Doc.
18 (16 C 6782). The motisraredenied

Background

To resolvea notion to tansfer the court dawsthe factsfrom the complant, as
supplemented byffdavits and dherevidence,and drawsadl reasonablenferencesn Paintiffs’
favor. See Faulkenberg. CB Tax Franchise Sys., L.B37 F.3d 801, 809-10 (7th Cir. 2011
Kuvedina, LLCv. Pai, 2011 WL 5403717, at *1 (N.D. Ill. Nov. 8, 2011). Unless noted
otherwise, all record citations are to the docket in Case 16 C 4232.

Wheatonis an lllinois-basednonprofit corporation wh offices in Glendale, Wisconsin,
andheadquarters ithe Chicago suburb &Vheaton, llinois. Doc. 1 at § 11; Doc. 1 (16 C 6782)
at 120. It geratesiineteenhospitalsand dher healthcardacilitiesin lllinois, lowa, Wisconsin,
and Colorado. Doc. 1 §25-26. Wheatonoffers its17,000 enployeesa cefinedbenefit
pensiorretirementplan (“the Plari), which Wheatonadministeredrom its establishmenin
1983 through February 29, 20181 at 1Y42-44; Doc. 1 (16 C 6782} 41 20.

In October2015, Wheatondxgantransferringits holdings to therhealthcare
organizations. Doc. 1 (16 C 6782)14 20, 47-51. n March2016,some of Wheain’s
operations in Wisconsin passedAscensiorHealth, which took wer sponsorship and
administrationof the Plan Id. a {122, 48. Ascension, which tiBowenplaintiffs have named
as a defendanis a Missouri corporation ith headquarters in St. Louis, Missould. & 1 22.

EffectiveMarch 1, 2016, theal that Ascensio took oser the PlanDefendants amended

the Plars governing document tadda forum ®lectionclause Doc. 15-1 at 8; Doc. 47-1 2-3.



Theforum selection clause provides thayauit concerningtte Plarshallbe esolvedin the
statecourts in St. Louis County, Missouri or imet Eastern Distriatf Missouri. Doc. 15-1 at 48
8§ 13.17. A bulletin dated May 12, 2016 infornf@dn participantsof the ¢auses addition.
Doc. 47-1.

Plaintiffs are Wheaton etireeswho ae digible for benefitsunder thePlan Doc. 1 41 9;
Doc.1 (16 C 6782) af17-18. Wheaton employéciurtisata medicalcenterin Waterloo,
lowa, for twenty years;she etiredin October 2009receives benefits as a Plan participant, and
lives in Denver, lowa. Doc. 1 §9. Wheabn enployed Bowerfor axteenyearsand Mueller
for forty-sevenyearsuntil their retirementsn April 2014 and July 2015espectivelythey, too,
are current Plan beneficiarieBoc. 1 (16 C 6782)t&17-18. Both workedfor Wheaton in
southeastern Wisconsinherethey gill reside Doc. 25 (16 C 6782) at 13 & n.4.

Discussion

Section 1404 (a)tates:* For the convenience ofgptiesand wtnessesin the nterestof
justice,a dstrict court may transferany civil actionto any other dstrict or dvision whereit
might havebeenbrought ...” 28 U.S.C. § 1404(a)The moving party ordinarily kearsthe
burden of @monstratinghata ransferis clearlywarranted See kller Fin., Inc. v. Midwhey
Powder Co,.883 F.2d 1286, 1293 (7th Cir. 198@)pffeyv. Van Dorn Iron Works796 F.2d 217,
219-20 (7thCir. 1986). If a valid forum lectionclausegoverns the dispute, howevgthe]
clause [should be] given controlling weight in all but the most exceptional’tards'the @rty
defying theforum-selectionclause... bearsthe hurdenof establishingthattransferto the forum
for which the fartiesbargaineds uinwarranted and the Atl. Marine ConstCo. v.U.S Dist. Ct.
for theW.Dist. of Tex, 134 S. Ct. 568, 581 (201@lteration in original) Accordingly, the

court first will determine whetheahe forum selection clauselded to the Plan in March 2016



applies to the two present suits and then, applying the standard that follows from that
determination, will evaluaterhether a transfer is warranted.

A. The Forum Selection Clause Does Not Govern These Suits.

As noted Defendants amendebe Plan on March 1, 2016 to add a forum selection
clause. The clausatesin relevantpart: “Any action by any party relatingto or aising under
the Planshall be brought andessolvedonly in the gatecourts in St. Louis County, Missouri or
the U.SDistrict Courtfor the Eastern Distriadf Missouri.” Doc. 15-1 8488 13.17 Doc. 47-1
at 3. The parties dispute whether the clagseernsPlaintiffs’ claims

Accordingto Plaintiffs, the forum selectionlauseappliesonly to enployeeswho retire
on or dter theamendmensg Marchl, 2016 &ective date meaning that it doasot apply toany
of them, agheyall retired in2015 or arlier. Doc. 20 &2; Doc. 25 (16 C 6782)t&8. To support
their reading Plaintiffspoint to § 1.02 of the amended Plamieh sates “Theprovisions of this
Planghall apply only to an Employee whertminatesemploymentwith the Employersn or
after the dfective dateof this amendment andstatement.” Dod5-1 &9 8§ 1.02 Doc. 20 42,
Doc. 25 (16 C 6782)t8. As its text makes clear, 802 is a nometroactivity rule providing
that the amended Plapplies only to employees who retire on or after March 1, 2016.

Defendantsespond by arguindnat8 1.02’s nonretroactivity rule govers onlythe
Plan’s"“substantivé provisions—meaning those pertaining to the calculation of benefits—and
not to “procedual’ provisions like the forumedectionclause Doc. 21 &l1. This reading’s
principal flawis thatthe pertinenttext includes no such limitation; it refers“fghe provisions
of this Plan” period, not to “the substantive provisiooisthis Plan’ Defendants nevertheless
urgethatthe above-quoteskentencef § 1.02be readn context wth the tvo sentenceshat

follow, both of which addres®enefitsunder the Rn. Doc. 45 at 8-9Thethree sentencesad:



The provisions of his Planshall apply only to a Employeenvho erminates
employmentwith the Employer®n or dter the dfective dateof this
amendment ancestatementExceptas aherwisespecifically provided for
herein,a formeremployee’slaibility for benefits,and the amount ofdmefits,
if any, payable to or on behalf of arimeremployeehall be ceterminedn
accordancewith the provisions offte Planin effect on the @tehis or her
employmentterminated The enefitpayable to or on behalf of a Participant
coveredunderthis anendmentand estatemenof the Planshall not be
affectedby the ermsof any amendment tche Planadopted #er such
Participan®s employmentterminatesunlessthe amendmentxgressly
provides ¢therwise

Doc. 15-1 at 9 § 1.02(mphaseadded). The second sententakes clear thahe benefitgif
any)owed to former employeesill be determined according to the version ofRlen that was

in effect on thalay they retired The third sentence adds that the bengfieny) owed to

current erployeesduring their retiremenwill not be affected by Plan amendments adopted after
they retireunless the amendment provides otherwise.

According to Defendants, the fact that the second and third sentences speak only to
eligibility for benefits and their amounts—in other wortthg fact that those sentences speak
only to the Plan’s substantive provisionsieans that the first senteridewise pertains only to
the Plan’ssubstantive provisionsBut the pecificity of the £condand hird sentenceguts in
favor d Plaintiffs' readingof § 1.02, not Defendantsit shows hatthe Plars draftersknewhow
to limit Plan language teubstantive matterwhenthey wishedto do so.Seeln re Pajian 785
F.3d 1161, 1164 (7t€ir. 2015) (“The useof both ermsin Rule 3002 suggestsdtthe dafters
knewhow to dstinguishbetweenall claimsandunsecuredtlaims Thatthey dd not ecifically
mentionunsecureddlaims whensetting forth the 96-day aeadlinein subsection (c) thus strongly
impliesthatthe ceadlineencompasseall claims....”). Hadthe Plars draftersintended the
limitation Defendantsirge, theycould and would &vewrittenthe limitationinto 8 1.02’s ifrst
sentenceby qualifying the generic ternfprovisions” rather than leaving it unadornethe most

logicalreadingof § 1.02, hen is thatthe irst sentencesetsforth a generalnon+etroactivityrule



applicable to k “provisions of his Plan” both substantive and procedurahile the £condand
third sentenceslarify how thatgeneralrule applies gecifically to provisions concerning
eligibility for and amount obenefits To conclude dterwisewould readinto the frst sentence
of § 1.02 a limitation thaits textdoesnot almit.

Defendantsiextappel to thevenerable principléhat “gecific provisions in a contract
control over general ongsDoc. 21 & 3. In their view, thefact that thdorum slectionclause
applies by its termso “[a]ny action by any party overridesand carves an exception8d..02s
general nosretroactivity rule Doc. 21 at Jalteration in original{quoting Doc. 15-1 at 48
§ 13.17). That argument is meritless.h@& forum glectionclauseés referencdo “any party,”
without nore, is too thina reedon which to hangthe conclusionhatthe Plars draftersintended
to exempt thdorum lectionclausefrom 81.02 Ratherthanmeaning‘any party, including
those not otherwise subjectttos Plan amendment by virtue of § 1.08heterm “any party”
means‘any party to whom thisamendment appli€s

Section 5.01 offte Planconfirms that Plaintiffsinterpretation of § 1.02 and the forum
selection clause is correct. Sectmflexpressly exempts ArtielV of the Plan from the non-
retroactivity rulein 8 1.02s first sentenceand it does so in no uncertain termsstdttes in
relevant part: Notwithstanding the provisions of Section 1(@®ich provided that Plan
amendments after a Participant terminates employment shall not be applicable to such
Participant}),] effective January 1, 2016 the provisions of this Article V shall be applicable to
Participantsegadless of termination dateé Doc. 15-1 at 26 8 5.01 (emphasis adddsl).
staing without qualification that 8.02 “provide[s] thaPlan amadmentsafter a Participant
terminates employment shall not be applicable to such Participaht)y1&onfirms that § 1.02

means what it says: it imposes a fietroactivity rule for all Plan provisions (unless otherwise



specified) and not just its substantive provisio@§.Barnett v. Ameren Corp436 F.3d 830,
833 (7th Cir. 2006) (“A provision that seems ambiguous might be disambiguated elsewhere in
the agreement)” Moreover, thdact that 85.01expresslyexemptsArticle V from the scope of
8 1.02 shows that the Plan’s drafters knew how to carve such an exemption, and thetfest that
did not do so in the forum selection clause means that they did not intend toSkEesiabitat
Educ. Ctr. v. U.S. Forest Seré07 F.3d 453, 460 (7th Cir. 2010) (holding that the Federal Rules
of Civil Procedure do not exempt nonprofits from posting injunction bonds, reasonifutbat
65(c) contains an “express exemption of the federal government from having to post a bond,
which suggests—what is anyway obvious—that the framers of the rules know how to make
exceptions to them!Fix v. Quantum Indus. Partners LDB74 F.3d 549, 552-53 (7th Cir.
2004)(“[W] hen the parties wanted to lintite definition of Changan Control,” they certainly
knew how to do solndeed, the PROP definition for ‘Change in Control’ includes an exclusion
for an initial public offering and for any event that the board of directors deemsaloes
constitute dChange of Control.” There is a strong presumption against reading into ¢entrac
provisions that easily could have been included but wer not.

For these reasons$eforum slectionclauseapplies only to mployeesetiring on or
afterMarch 1, 2016and not tandividuals,like Plaintiffs, who retirecbeforethen

B. Under the Traditional § 1404(a) Standard, Transfer IsNot Warranted.

Becausdlaintiffs are not “parties [who] laveagreedto a valid forum-selectionclausg”
thetraditional§ 1404(a) eandardapplies tdDefendantsmotions to transferAtl. Marine, 134 S.
Ct. at581. Under that standardamsfer‘is appropriate if{(1) venue is pperin both the
transferorand tansfereecourt; (2) tansferis for the convenience ohe partiesand wtnesses;

and (3) tansferis in the nterestof justice” Law Bulletin Publ’gCo. v.LRP Pubins, Inc, 992



F. Supp. 1014, 101'N(D. lll. 1998);seealso Atl. Maring 134 S. Ct. at 581 (“In the typical case
not involving a forumselection clause, a district court consideringla@4(a) motion ... must
evaluate both the convenience of the parties and various [niieliest considerations.”);
Research Automation, Inc. v. Schrader-Bridgeport Int’l,,1626 F.3d 973, 977-78 (7@ir.
2010) (“The statutory language ... is broad enough to allow the court to take into account all
factorsrelevant to convenience and/or the interests of justic&lig partiesdo not dispute¢hat
venueis proper bothn the Northern Districof lllinois andin the Eastern District of Missourso
only the convenienckactorsandinterestof justicefactorsrequireconsideration. Theweighing
of factorsfor and gainsttransfernecessarilynvolves a argedegreeof subtletyand htitude,
and, hereforejs cmmmittedto the soundidcretionof the tial judge” Coffey 796 F.2cat219.
The conveniencedctorsinclude: (1) the paintiff’s choice of forum; (2)he stus of
materialevents; (3) thealativeeaseof accesgo ourcesof proof; (4) the convenience of the
witnessesand (5) the convenience [of] tharges” Law Bulletin Publy, 992 F. Supp.tal017.
Thefirst factor, Plaintiffs’ choice of forumijs essentially neutralAlthough a faintiff’s choice
of forum generallydeservesomedeferencesee DIC v. Citizens Bank & Trust Cof 8ark
Ridge 592 F.2d 364, 368 (71ir. 1979, little if any deferencas owed herebeause no plaintiff
resides in thi®istrict; Curtislivesin lowa, whileBowenand Muelledive in Wisconsin. See
Johnson v. United Airlines, In2013 WL 323404, at *5 (N.D. Ill. Jan. 25, 2013) (“[T]he
deference owed heressibstantially reduced because Plaintiffs do not reside in this
District ...."); C.Int’l, Inc. v. Turner Constr. Cp2005 WL 2171178, at *IN.D. Ill. Aug. 30,
2005) ("Wherethe plaintiff doesnot residein the chosen forum, thegmtiff’'s choice of brumis
still accordedsome weight, but not asuth as dherwise”) (collectingcases)Countryman v.

Stein Roe & Farnhan681 F. Supp. 479, 483 (N.D. Ill. 1987) (Williams, J.) (Theplaintiff's



choiceis givenlessweightwhentheplaintiff is a nonresidentof the choseforum, whenthe
plaintiff suesderivativelyor asaclassrepresentativeandwherethe causeof actiondid not
conclusivelyarisein thechoserforum.”); 15 Wright, Miller, & Cooperfederal Practiceand
ProcedureS 3848 (4th ed. 20)&"If the plaintiff is not a esidentof the brum,the paintiff’s
forum choicemay beentitled to relatively little deference’).

The secondfactor,the stus of materialevents,favois Plaintiffs. The Northern Districof
lllinois is whereWheaton is Badquarterednd where,until very recently,it administeredhe
Plan. Plaintiffs dlegethatWheaton’s dministrationof the Plarwas deficientmeaningthat
allegedERISAbreachesccurred in this Btrict. Illinois dsois amonghe handful Sateswhere
Wheatonhashad operations, Doc. 1 at 1 25—meartimg many members of the putative
classeontractedor their retiremenbenefitsin this Districtin conjunction with their work
here By contrast, Wheatonasno corporate flices or operations in Missouri. Although
Ascension now administersd Planout d St. Louis, meaningthatsomerecent Plan
administratiormay have occurretthere, the alleged ERISA violations occurred predominantly in
this District. On balance this factorweighsagainst transfer

Thethird factor,the eseof accesso proof, is reutral “Whendocuments r@ easily
transferableaccesdo proof is a rutralfactor” Johnson2013 WL 323404, at *S5ee also
Sojka v. DirectBuy, Inc2014 WL 1089072, at *3 (N.D. Ill. Mar. 18)14) (collecting cases)
Thatis especiallytruewhere, as hereglevantdocumentdikely exist in both the tansferorand
transferedalistricts. Reciselyhow manydocumentsare located wherenatterslittle, as hereis
no reasono think hatin this day and ge documents could notsily be tansferredrom St
Louis to Chicago, orige versa SeeSojka 2014 WL 1089072, at *@There is every reason to

believe that all relevant documents can easily besparted, electronically or otherwise, to



Chicago or Hammond..”); Johnson2013 WL 323404, at *§‘documents are easily
transferrable”)Nerov. Am Fam Mut. Ins. Co, 2011 WL 2938138, at *3 (N.DIl . July 19,
2011)(same) Handler v Kenneth Allen & Assocs., P,2011 WL 1118499, at *3 (N.DIl.
Mar. 24, 2011) (“[A]ny relevant records can easily be photocopied and exchanged in either
Indiana or Illinois.”) Digan v. Euro-Am Brands, LLG 2010 WL 3385476at *5 (N.D. Ill. Aug.
19, 2010) ([D]ocuments nowra easily scannedstored, andlectronicallytransmitted ..Jand]
moving hemno longer ceateshe onerousdrdenit may once laveimposed’). Indeed,in the
unlikely eventthat Wheatorhastransferredill relevantdocuments to Missouri, thadtthatit
wasable to do so uhin a fewmonths of Ascension’s taking the reins would@y underscore
how little weightthis factormeritsin theeraof digital communicatiorand overnight delivery.
Thefourth factor,the location and convenience otwessesis essentiallyneutralas
well. In manycasesconveniencef witnessess “the most importantaictor” Nathan v. Morgan
Stanley Renewable Development Fund, L2@,2 WL 1886440, at *20 (N.D. Ill. May 22,
2012), butt has littlerelevancéhere. This factorprioritizesthe convenience of nquarty
witnesses;asthe 81404 @lculusis generallylessconcernedabout the brdenthatappearing at
trial might impose on winesseswho ae either employeesof patiesor paid expertsbecausat is
presumedhat suchwitnesseswill gppearvoluntarily” Sojkg 2014 WL 1089072, at *@nternal
guotation narksomitted), seealso Prokop v. Stonedd Partners LR 2009 WL 3764103, at *5
(N.D. lll. Nov. 9, 2009) ({T]he convenience of StoneMor'mployeeds entitled only to a ittle
weightbecausehey ae presumedo be under StoneMor’s control.”Here,the garties filings
do not identify ay nonpartywithessesmuch lessdiscusswhich forum would be more
convenient for them; rather, both sides focus exclusively on the convenience daig® poc.

14 at 5; Doc. 20 at 13-14.

10



Thefifth factor,the convenience of theagies,dightly favorsPlaintiffs. This factor
requires the court to consider tharfoes “ residencesand heir ability to bearthe expenseof
litigating in a @rticularforum” Brandon Apparel Grp., Inc. v. Quitman Mfgo., 42 F. Supp.
2d 821, 834N.D. lll. 1999). Transferis inappropriate if it rarelytransformsan inconvenience
for one m@rtyinto an nconveniencéor the other prty.” Ibid. (internalquotationmarksomitted).
Here,although no faintiff residesn datherthe transferor or transfereestrict, the Northern
District of lllinois is doserto Plaintiffs’ residences, and thus more convenient, thaBdhtern
District of Missouri Bowenlivesin Franklin, Wisconsin, Wch is roughly 360 ries from St
Louis and 80 ntes from ChicagpMueller livesin Hartford, Wisconsin, vhich is roughly 390
miles from St Louis and 130milesfrom Chicago Doc. 25 (16 C 67823t13-14 & n.5. Curtis
livesin Denver,lowa, which is roughly 280 mes from Chicago and 350 ites from St Louis.
(Thecourt tkes judicial notice of those tstancesseel.owrancev. Pflueger 878 F.2d 1014,
1018 (7th Cir. 1989), by consultingiging directionsfrom Google Mapssee
https://www.google.com/map8oth sdeshaveurgedthe court to rely on Google Maps, Doc. 14
a 3n.1; Doc. 25 (16 C 6782) at 14 n.5, which the Seventh Cattaws, seeCloev. City of
Indianapolis 712 F.3d 1171, 1177 n.3 (7th Cir. 2p1&/erruledon dher grounds ly Ortiz v.
Werner Entes., Inc, _ F.3d __, 2016 WL 4411434, at *4 (7th Giug. 19, 2016).)

As notedwhile Ascensions headquartereth the Eastern Distriadf Missouri Wheaton
is headquartereth this Dstrict. This means th&mployeeswith knowledge of @levantevents
may be found in both locations and that some amounteétwill be equiredof Defendants
employeeso matterwherethis suit is itigated. Moreover,St Louis and Chicagacare major
cities in neighboring &tes,and both ee transportationenters so traveling btweenthe o

should not imposa sgnificant hardshipon Defendants’ employee$eeSEC v.Ogle 2000 WL

11



45260, at *3N.D. lll. Jan 11, 2000) (It is far easierfor out-of-district defendantgo litigate
herein a major city with corresponding transportation hubanto travelto Arkansas.).

Thecourt rext evaluateshe nterestof justicefactors “The‘interestof justicé is a
separatedementof the transferanalysisthatrelatesto the dficient administrationof the court
system” Research Automatigi$26 F.3d at 978. The relevant factors includecket
congestion andKely speedto trial in the tansferorand wtentialtransferedorums; echcourt’s
relativefamiliarity with the elevantlaw; the espectivedesirability of resolving controversies in
eachlocale;and the relationship obehcommunityto the controversy. Ibid. (citations
omitted). These factorsre largelya wash

Thefirst factor, the xpectedspeedof caseresolutions essentiallyneutral SeeUnited
States District Courts-National Judicial Caseload Profie 47, 59,
http://www.uscourts.gov/statistics/table/na/federalirt-managemenstatistics/201®6/31-1
(thenclick “Download Data Tablg (lastviewedOct. 19, 2016) (showing that, as of June 30,
2016, thanedian civilcasetook 13.5 months to disposition and 36.2 monthsiabih the
Eastern Districof Missouriand 7.3 months togpositionand 38.4 months teial in the
Northern Districtof lllinois). The secondfactor,familiarity with relevantlaw, is dso a wash
with both courts equly capableof resolving thee ERISA disputes.See CentStates, S& Sw.
Areas Pension Fund v. Ehlers Dist., In2012 WL 581246, at *4 (N.DIl . Feb.22, 2012);
Powellv. Sparrow Hosp2010 WL 582667,ta5 (N.D. lll. Feb.12, 2010X“The Court’s
familiarity with the applicable federal law is a neutral factor that weighs neither for nor against a
transfer....”).

Thethird and fourth mterestof justicefactors—the cesirability of resolving controversies

in eachlocale,and the elationof eachcommunity to the controversyshghtly favor Plaintiffs.
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Until very recently,the Planwasadministeredout d lllinois by an lllinois-basedhonprofit
corporation ér the tenefitof its enployeesmany of whom ae lllinois residents That said the
fund is now dministeredn theEastern Districbf Missouri, and by including laims against
AscensiontheBowenplaintiffs introducedVissouribaseddefendantsnto the caseso hat
communityalsohasa meaningful sakein the outcome of thistigation. But,unlike lllinois,
Missouriis not among the fount&eswhere Wheatomasemployeesor retireesvho will be
affected So while relevant Plan administration took place in both districts, affected eseploy
will only be found in this oneThese factorgherefore favor Plaintiffs

In sum, both the conveniencactorsand the mterestof justicefactorsare mostly reutral
and, if anythingslightly favor this District Defendants thusawefailedto carry their burden of
demonstratinghatthe relevant factors strongly favoansfer. Seeln re Nat'l Presto Indus.,
Inc., 347 F.3d 662, 664 (7th Cir. 2003)U] nless the balance is strongly in favor of the
defendant, the plaintiff's choice of forum should rarely be disturpe&gioffey 796 F.2d at 219-
20 (“The movant ... has the burden of establishing, by reference to particular cimcesstaat
the transferee forum is clearly more convenieng89jka 2014 WL 1089072, at *5 (“[Tansfer
can be orderednly if the balance of factors stronghvor the @fendant’s proposed forum.”)
(internal quotation marks omitted)

Onewrinkle remains Although the érum selectionclausedoesnot apply to Rintiffs
and thus desnot dfect this court’s aalysisof whetherto transfertheir claims,the clausenight
apply toputative class membewgho ae currentemployeesor who etiredon or after March 1,
2016. Defendantsrguethatthis sateof dfairs precludeghe court fom denyng transfer
becausealoing so either would deprive Defendantshair right to a Missouri forum for claims

involving Plan participants subject to the forum selection clddse,21 at 8, or would lead to

13



“piecemealitigation” in two different districts Doc. 45 &9. These arguments apeematureon
the presenmotions to tansfergiven that they ecedeclasscertification Only threeplaintiffs
arebeforethe court ight now, and nonerebound bya forum selection clauseSeeStandard
Fire Ins. Co. v. Knowles133 S. Ct. 1345, 1349 (2013]JA] nonnamedlassmemberis [not] a
party to the ¢assactionlitigation beforethe class isertified.”) (alterationdn original} Williams
v. GE Capital Auto Lease, Ind59 F.3d 266, 269 (7tir. 1998) (‘Generallyspeaking, absent
classmembersare not ‘parties beforethe court in theenseof beingable to drectthe
litigation.”).

It is truethatwhensomepartiesare bound bya forum selectionclauseand otheparties
are not the ¢ausemay influencea court’s @cisionwhetherto transferthe daims of the non-
signatory jarties See Inre Rolls Royce Cor@75 F.3d 671, 679-81 (5th Cir. 2Q1M¥ortgage
Resolution Servicing LLC yPMorgan Chase Bank, N.A2015 WL 9413881, at *2 (S.D.N.Y.
Dec 22, 2015)Lev. Zuffa, LLGC 108 F. Supp.@768, 77M.4(N.D. Cal. 2015) Howmedica
Osteonics Corp. v. SarkisiaB015 WL 1780941,t&4 (D.N.J. Apr. 20, 2015)But, as just
noted, hatis not the guationhere Becausdllaintiffs havenot yet moved for(let alone
obtained) tasscertification the court does not knowhich (if any) of their fellow Plan
participantsheymaycome torepresent See AL & PO Corp. v. Am. Healthcare Capital, Jnc.
2015 WL 738694, at *BN.D. lll. Feb. 19, 2015) (“[Altjhough Plaintifiasproposed nationwide
classestheclasscertificationmotionhasnotbeenbriefed,andthe couridoesnotassumesucha
broadclasswill in fact ultimately be certified.”) Given the putativelass membersionparty
status at thistagethey will not be considered on the present motiortsansfer See Henrichs
v. Nova Biomedical Corp2014 WL 2611825, at *2 (S.Dex. June 11, 2014)[T]he law is

clearthatin determiningvhethervenuefor a putativeclassactionis proper, courtgareto look

14



only attheallegationgpertainingto thenamedrepresentativey. (internal quotation marks
omitted) (collecting cases)psephv. Liberty Nat'l Life Ins Co, 2008 WL 2026006, at *1 (S.D.
Fla. May 9, 2008)“[l] n considering venudheinquiry must bdocusedonly on thenamed
Plaintiffsandnot the potentiatlassmembers.”)George v. Kraft Foods Glob., In007 WL
853998, at *6 (S.D. lll. Mar. 16, 200{xplaining that theutative class membenrgsidence'is
not a factor the Court normally considers in evaluating the propriety of transdbsent some
evidence that a large number of unnamed members of the proposed class will be called as
witnesses at trial or otherwise desire to participate in these procegdivgsam B.
RubensteinNewberg on Class Actiorgs6:36 (5th ed. 201) In focusing only on the
representative parties, courts generally recognizéwvdatie is intimately connected to and
predicated upon the personal appearance of the party’ and that therefore, irticlassthe
relevant venuguestion is whether venue is proper as among parties who have in fact been
brought personally before the court as named parties to the gcinternal quotation marks
omitted)
Conclusion

For theforegoirg reasonsDefendants’ motions to transfer atenied. This disposition
renders it unnecessary at this time to resolve the parties’ dispute overnibethreslection
clausesare permissibleunder ERISA or,dr that matter,whether he Pla is governed bERISA

drfe—

United States District Judge

October 31, 2016
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