Luna v. Federal National Mortgage Association

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JULIE LONG, individually and on behalf of )

all others similarly situated, )
)
Plaintiff, )
) Case No. 16 cv 03072
v )
) JudgeJoanB. Gottschall
)
FEDERAL HOME LOAN MORTGAGE )
CORPORATION, )
)
Defendant. )
)
___________________________________________________________ )
)
CLARENCE LUNA, individually and on )
behalf of all othersimilarly situated, )
)
Plaintiff, )
) Case No. 16 cv 04617
V. )
) JudgeloanB. Gottschall
)
FEDERAL NATIONAL MORTGAGE )
ASSOCATION, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER
Plaintiffs Julie Long (“Long”) and Clarence Luffduna’) (collectively, “Plaintiffs”) in
this consolidated action have sued Federal Home Loan Mortgager@ion (“Freddie”) and
Federal National Mortgage Association (“Faaihi(collectively, “Detndants”), alleging
violations of the lllinois Consumer FrauddaDeceptive Business Practices Act, 815 ILCS 505/1
et seq (“ICFA”) in connection with their respectvpurchases of foreclosure properties from

Defendants (Long from Freddie and Luna fromiia). Plaintiffs contend that Defendants
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refused to properly fill out Trafier Tax Declarations in conrtean with the property sales, and
also made false statements in a form lettat éach Plaintiff receivkfrom Defendants, the
consequence of which was that Plaintiffs wereddrto pay taxes that were not actually owed.
Defendants now move jointly to dismiss Pldistirespective complaints pursuant to Federal
Rule of Civil Procedure 12(b)(¢Dkt. 22]. Because Plaintiffsave failed to plead an unfair
practice under the ICFA, Defendantsinbmotion to dismiss is granted.
l. BACKGROUND

Fannie and Freddie are Government-chaddrivate corporations whose mission
includes the establishment of a secondargketdor residential mortgages by, among other
things, selling homes that they aaguafter default and foreclosur8ee DeKalb County v.
Federal Housing Finance Agenci4l F.3d 795, 797 (7th Cir. 2013). Congress created Fannie
in 1938 as a federal agency, providing in Farmaiarter that it was exempt from all taxation,
except real property taxationd.; seel2 U.S.C. § 1723a(c)(2) (exempting Fannie from “all
taxation now or hereafter imposed by any State .loaal taxing authority, except that any real
property of the corporation shall be subject @té&t.. or local taxation to the same extent as
other real property is taxed”). Fannie beeaarprivate corporation in 1968, but its tax
exemption status did not changeeKalb, 741 F.3d at 797Congress created Freddie as a
private corporation after Fannie became private enacted for Freddie a similar tax exemption.
Id.; see alsdl2 U.S.C. § 1452(e).

In 2008, as a consequence of a segeomomic downturn, Fannie and Freddie went
broke, so Congress created the Federal Housing Finance Agency (“FHFA”), a regulatory agency
charged with serving as Fanrseind Freddie’'sonservator.DeKalb, 741 F.3d at 798. As with

Fannie and Freddie, Congress imbued Fh##h broad tax exemption statuSeel2 U.S.C. §



4617(j)(2) (stating that FHFA “shall be exenfigm all taxation imposed by any State, county
municipality, or local taxing authority, excepathany real property of the Agency shall be
subject to State, territorialpanty, municipal, or local taxatidn the same extent according to
its value as other reploperty is taxed ....").

In the course of their operations, Fanme &reddie purchase mortgages that are subject
to foreclosure proceedings and sell the homes to third-party private buyers. Complicating these
sales, however, is the fact thag tBtate of lllinois has a real estatansfer tax” that is imposed
whenever real property changes hanfise35 ILCS 200/31-10. This tax, which is a tax on the
transfer of property, as opposida tax on real property (thetier of which falls outside of
Fannie’s and Freddie’s statwydmxation exemption), allowa tax of 50 cents for every $500.00
of the property’s total valueSee id DeKalb, 741 F.3d at 798. lllinois counties may
“piggyback” on the state tax by imposing their owalrestate transfer tax of 25 cents for every
$500.00 of property valueDeKalb, 741 F.3d at 798; 55 ILCS 5/5-1031ta)llinois and its
subdivisions have imposed these taxes on the safereclosed properties sold by Fannie and
Freddie, notwithstanding Fannie’s and Fredsgatutory exemptiondm taxation, by either
directly seeking the taxes dithcfrom Fannie and Freddie or by shifting the burden of the tax to
the third-party buyerSee Fed. Nat'| Mortg. Ass’'n v. City of Chica¢wo. 15 C. 9150, 2016 WL
5477539 (N.D. Ill. Sept. 29, 2016), appeal fildid,. 16-4140 (Dec. 13, 2016). As a consequence
of the imposition of transfer taxes by the state s counties, numerous lawsuits have been

filed that directly address thesise of taxation of real estatdesainvolving Fannie and Freddie.

! Among the stated exemptions from the requirementiseo$tate and county transfer tax statutes (and the
only one even arguably applicable) are deedsatirg to . . . property acquired by any governmental

body or from any governmental body.” 35 ILCS 200/31-45(b)f9.will be discussed below, Plaintiffs
contend that Fannie and Freddie are government bodies within the meani2@063%-45(b)(1) and

thereby enjoya complete transactional exemption from the transfer taxes. Defendants reject the
contention that they are governmental bodies within the meaning of the statute.
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In Fannie Mae v. HameiNo. 12 C 50230, 2013 WL 591979 (N.D. Ill. Feb. 13, 2013),
Fannie, Freddie and FHFA sued the director efllimois Department of Revenue and the clerks
and recorders of numerous lllinois countiegkseg a declaratory jusigent that Fannie and
Freddie are exempt from the defendants’ attempts to collect tatd aansfer taxes from them.
The defendants sought to impose state and carartgfer taxes in the amount of 50 cents for
every $500.00 of value (state tax), plus 25 céatgvery $500.00 of value (county tax). They
also refused to record a document that listathieaand Freddie as exempt from the taxes and
sent Fannie and Freddie a letiemanding back payment of sealeyears’ worth of transfer
taxes.Id. at *1. In ruling on the legality of thesactions, the court considered the statutory
purpose of Fannie and Freddie (to bring stabibtthe secondary mortgage market by, for
instance, promoting less expensive, more iptadle markets), and the precise language of
Fannie’s and Freddie’s statutory charter as ttaksexempt status. After analyzing these issues,
the court concluded that FanniedaFreddie are indeed exempirfr the real estate transfer
taxes; however, the court declined toedmine the broader question of whethéraasaction
involving Fannie and Freddie &ntirely tax exemptld. at *6-7. Consequently, the court’s
narrow ruling left undecided the question of wietthird party buyers may be saddled with the
defendants’ transfer taxe&d. at *7, *9.

The defendants iHamerappealed, and the Seventh Qitconsolidated the case with
two others to answer the common question of thdrea state and its Idozounties can levy a tax
on sales of real property Fannie and FreddiddeKalb, 741 F.3d 795. In its analysis, the
Seventh Circuit went through a simikamalysis as the district court iiamer, examining
Fannie’s and Freddie’s congressal creation, the reasons faeir establishment, and the

Constitutional underpinnings of their tax exemptugatThe court then affirmed the lower court



rulings, concluding in relevant pahat the real estate transfax is not a real property tax but
instead is a tax on the transfer of property, thiatl Fannie and Freddie are exempt from real
estate transfer taxes leviby state and local governmentsl. at 804. The court did not rule on
the broader question of whethreal estate transactioms/blving Fannie and Freddie are
completely tax exempt.

In October 2015, Fanny, Freddie, FHFAdaaxumerous individual plaintiffs who had
purchased homes from Fannie and FreddOit8 and 2015 filed suit agst the City of
Chicago, the Chicago Department of Finaraoed Rahm Emanuel, among others, seeking
injunctive and declaratory relief in the formafuling that the City of Chicago could not impose
a transfer tax (as collected by the Chicago Depemt of Finance) on transfers of real estate
from Fannie and Freddie to new buyers: in otherds, a ruling that the entire real estate
transaction between Fannie dfeddie and a third party buysrexempt from taxationSee
Fed. Nat'l Mortg. Ass’n v. City of Chicag@016 WL 5477539. A ruling in the plaintiffs’ favor
would prevent state and locakiag bodies from shifting a taxdhis unrecoverable from Fannie
and Freddie onto the third party buyer.

In that case, the transfer tax at ssought to levy a $3.75 tax on every $500.00 of
transfer price, to be paid blge buyer of the real property, asll as a supplemental tax of $1.50
on every $500.00 of the transfer price, to be paid by the sellefT{taesfer Tax”). Id. at *3; see
also City of Chicago Municipal Code& 3-33-030. The parties toetheal estate sale paid the
Transfer Tax by buying tax stamps that were thined to the deed, assignment, or other
instrument of assignmentd.; § 3-33-040. The plaintiffs argd that the entire transaction
should be exempt from the Transfer Tax, wilile defendants maintained otherwise, arguing

that since the property buyerarot included in Fannie’s anddédie’s tax exemption clauses,



they are not immune from the Transfer Tax.rdling for the plaintiffs, the court turned to the
Seventh Circuit’s ruling ilbeKalb (finding Fannie and Freddie exempt from taxes on the
transfer of real estate)nd the Supreme Court casel@iurens Fed. Sav. & Loan Ass'nv. S.C.
Tax Comm’n365 U.S. 517 (1961) (holding thatstate or local entity naot flip an excise tax
from a federal entity to its private countenyarsecause doing so still negatively affects the
federal entity), to concludedhFannie’s and Freddie’s tax exemption clauses prevent the
defendants from applying the Transfer Tax tarka’s and Freddie’s real estate agent sales,
regardless of whom the defemdis require to pay the taxd. at *9. The court noted that a
contrary ruling would “fustrate . . . Fannie’s and Freddi€ongressional mandate . . . which
was to increase and ensure nati@weess to mortgage liquidityid. at *8, because it would
force them to discount their s@l§ price in order to offset thecreased transactions to buyers,
and potentially cause themigmore localities with in@ased transaction costsl. The ruling is
currently on appeal before the Seventh Circuit.

The court turns now to thadts of this case, beginningtivPlaintiff Long. Long filed
her “Class Action Complaint” on March 11, 2016. [Case No. 16 cv 3072, Dkt. 1]. In her
complaint, Long alleges as follows: On Dex®er 10, 2015, Long made an offer to purchase a
home owned by Freddie in Sheriddfinois. (Compl., Dkt. 1, § 9) Freddie accepted the offer
on December 23, 2015 for the price of $205,000.00, {¥ 10, 11). Prior to the closing, on
December 29, 2015, Freddie’s attorney Brian Tiaogodilis & Associates, P.C. (“Codilis”)
sent Thomas Gosselin, presumably Long’s attgradetter (the “Long Lettd) that stated in
relevant part:

The seller [Freddie] is no longer consieérexempt from all state, county and

municipality transfer tax amps. The Buyer is responsible for the payment of the
stamps at closing. Where a municipahtynors the seller’s federal exempt status,



an exempt stamp will begeested. The state and coudb not honor the seller’s
federal exempt status.

(Id., 1 13; Exh. A (Long Letter)). Also prior tbe closing (which occurred on January 15,
2016), Codilis prepared a Transfer Tax Declaratequired for all sales of real property in
lllinois except for certain statutorily exempt salekl. {f 17; Exh. B (Long Transfer Tax
Declaration)). In the Transfer Tax Declaoatj Freddie (through Codilis) “refused to check the
appropriate boxes on the form talicate that the sale was exerfripim transfer taxes because
Freddie Mac was a government body” and siryileefused to let the buyer check the
“appropriate boxes to exempt the sale from transfer taxes . Id.,"J{8). As a consequence
of both the Long Letter and Freddie’efusal to mark that theleavas exempt from transfer
taxes on the Transfer TaxeBlaration, Long was forced fay $307.50 in state and county
transfer taxes.|d. 1 19). Long paid $205.00 in statartsfer taxes,ral $102.50 in county
transfer taxes. Id., 1 20-21).

The allegations of Luna’s Class Action Complare very similar to Long’s. Luna filed
his complaint on April 25, 2016. [Case No. 164847, Dkt.1]. On February 12, 2015, Luna
made an offer to purchase a home owned by Eanriklgin, lllinois. (Compl., 19). Fannie
accepted the offer on February 17, 2015 for the price of $175,000d0019(10, 11). Prior to
the closing, on February 23, 2015, Fannie’s attornéggnBrracy of the Codilis law firm sent to
Thomas Gosselin, presumably Luna’s attorney, arlétihe “Luna Letter”), tht stated in relevant
part:

The seller [Fannie] is no longer considd exempt from llastate, county and

municipality transfer tax amps. The Buyer is responsible for the payment of the

stamps at closing. Where a municipahtynors the seller’s federal exempt status,

an exempt stamp will begaested. The state and coudb not honor the seller’s
federal exempt status.



(Id., 1 13; Exh. A (Luna Letter)). Also prior the closing (which occurred on March 24, 2015),
Codilis prepared a Transfer Tax Declaration neglifor all sales of real property in lllinois
except for certain statutorily exempt saléd. { 17; Exh. B (Luna Transf Tax Declaration)).

In the Transfer Tax Declaration, Fannie (thro@ydilis) “refused to check the appropriate
boxes on the form to indicate that the sale wasmgat from transfer taxes because Fannie Mae
was a government body” and similarly refusetetahe buyer check &é*appropriate boxes to
exempt the sale from transfer taxes. . .Id.,(f 18). Luna contends that as a consequence of the
Luna Letter and Fannie’s refusal to mark thatshle was exempt frotransfer taxes on the
Transfer Tax Declaration, Luna was forcegh&ry $262.50 in state and coumtansfer taxes.

(Id. ¥ 19). Luna paid $175.00 in state transfer taxes, and $87.50 iy t@nsfer taxes.Id., 11
20-21).

Plaintiffs each assert one count underl@ A against Defendants based on allegedly
false representations made in the Luna kettel Long Letter (collectively, the “Codilis
Letters”) regarding Fannie’sd Freddie’s tax exempt statas, well as the manner in which
Codilis, on behalf of Defendants, completed the Transfer Tax Declarations.

Il. DISCUSSION
A. Legal Standards

Federal Rule of Civil Procedure 12(b)(6) allba defendant to move for dismissal of a
complaint if it “fail[s] to state a claim for whiatelief can be granted.” The court must accept all
facts pleaded in the complaint as true, and et all reasonable inferences in the plaintiff's
favor.INEOS Polymers, Inc. v. BASF Cataly&s3 F.3d 491, 497 (7th Cir. 2009). In general,
“the complaint need only contain a ‘short gildin statement of the claim showing that the

pleader is entitled to relief,”"E.E.O.C v. Concentra Health Services, 1486 F.3d 773, 776



(7th Cir. 2007) (quoting Rule 8(a)), with sufieit facts to put the defendant on notice “of what
the ... claim is and the gunds upon which it rests Bell Atlantic Corp. v. Twombl50 U.S.
544, 545 (2007) (quotinGonley v. Gibson355 U.S. 41, 47 (1957)) (internal quotation mark
omitted) (alterations in original). To survive a motion to dismiss under Rule 12(b)(6), the
complaint need not present particularizeddabtt “demands more than an unadorned, the-
defendant-unlawfully-harmed-me accusatioAshcroft v. Igbalp56 U.S. 662, 678 (2009)
(citing Bell Atlantic,550 U.S. at 555). A motion to disssishould be granted only if it appears
beyond doubt that the plaintiff can prove no sdtofts that would ertte him to relief. Beam v.
IPCO Corp.,838 F.2d 242, 244 (7th Cir. 1988).

The ICFA “is a regulatory and remedial statintended to protect consumers ... against
fraud, unfair methods of competition, and athefair and deceptive business practices.”
Robinson v. Toyota Motor Credit Cor@75 N.E.2d 951, 960 (lll. 2002ge alsdNindy City
Metal Fabricators & Supply, Ino.. CIT Tech. Fin. Servs., In&36 F.3d 663, 669 (7th Cir.
2008); 815 ILCS § 505/2. The Supreme Court afidlis has held that recovery under the ICFA
“may be had for unfair as well as deceptive conduétihdy City Metal536 F.3d at 669 While
a deceptive practices claim must meet Fedeudéd of Civil Procedure 9(b)’s heightened
pleading standard, an unfairggtices claim need not because it is not premised on fraud.
Camasta v. Jos. A. Banks Clothiers,.Jm61 F.3d 732, 737 (7th Cir. 2014). Three
considerations guide an lllircourt’s determination of whetr conduct is unfair under the
ICFA: “(1) whether the praate offends public policy; (2) véther it is immoral, unethical,
oppressive, or unscrupulous; (3) whether itsesusubstantial injy to consumers.Robinson,

775 N.E.2d at 961. To make out an ICFA cldased upon an action that offends public policy,

the court must consider tipeiblic policy “as established Isfatutes, the common law or



otherwise.” Ekl v. Knecht585 N.E.2d 156, 163 (lll. App. Ct. 199Ege alsdHill v. Wells Fargo
Bank, N.A.946 F. Supp. 2d 817, 827 (N.D. Ill. 201&onduct is oppressive if it denies the
plaintiff a meaningful choice or places anreasonable burden on the plaint@.M. Sign, Inc.
v. ElIm St. Chiropractic, Ltd871 F. Supp. 2d 763, 769 (N.D. Ill. 2012enterline Equip. Corp.
v. Banner Pers. Serv., In&45 F. Supp. 2d 768, 780 (N.D. Ill. 2008]J)o satisfy the substantial
injury factor, a plaintiff mustleege an actual economic injuryn re Michaels Stores Pin Pad
Litig., 830 F.Supp.2d 518, 526 (N.D. Ill. 2011). A domay find unfairness even if the claim
does not satisfy athree criteria.ld. For example, a “practice mée unfair because of the
degree to which it meets one of the criterid@cause to a lesser extent it meets all thrak.”
B. Consideration of Documents Attached to Defendants’ Motion to Dismiss

A preliminary matter involves whether the cosinould consider exhibits attached to
Defendants’ joint motion to dismiss, namely the “Real Estate Puréttakandum” (Luna
Addendum) and the “Addendum #1 to ContrmaicEale” (Long Addendum) (collectively, the
“Addenda”) that are part of thmontract documents underlying each plaintiff's home purchase
from Fannie or FreddieSeeDefs.” Mem. in Supp. Joint Mot. to Dismiss, Dkt. 23, Exh. A (Luna
Addendum); Exh. B (Long Addendumisenerally, “[a]Jmotion to dismiss under Rule 12(b)(6)
must be decided based on the complaint, ‘doctsrettached to the complaint, documents that
are critical to the complaint and referred to iraitd information that isubject to proper judicial
notice.” Santangelo v. Comcast Cora62 F. Supp. 3d 691, 702 (N.D. Ill. 2016) (citing
Geinosky v. City of Chicag675 F.3d 743, 745 n. 1 (7th Cir. 2012)). Where a motion to dismiss
makes reference to supplemental matters outsitteegfleadings that are not subject to one of

the accepted exceptions, the additional inforomathust be rejected or else the motion is
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converted to a motion for summary judgmeseeFed. R. Civ. P. 12(d)ravel All Over The
World, Inc. v. Kingdom of Saudi Arabia3 F.3d 1423, 1430 (7th Cir. 1996).

“The incorporation-by-reference doctrinefaals a defendant moving for dismissal under
Rule 12(b)(6) to submit a document to the towrthout converting the defendant’s 12(b)(6)
motion to a motion for summaryggment, where the plaintiff maons that document in his
complaint and it is central to his claifee Brownmark Films, LLC v. Comedy Partnég2
F.3d 687, 690 (7th Cir. 20123ee als®lbany Bank & Trust Co. v. Exxon Mobil Corf10 F.3d
969, 971 (7th Cir. 2002) (stating tH#te converse is also trudocuments that are neither
included in the plaintiff's complaint nor centtalthe claim should ndie considered on a
motion to dismiss”). This doctrine preveatplaintiff from “evad[ing] dismissal under Rule
12(b)(6) simply by failing to attach to his complaint a document that prove[s] his claim has no
merit.” Tierney v. Vahle304 F.3d 734, 738 (7th Cir. 2008ge alsdl88 LLC v. Trinity Indus.,
Inc., 300 F.3d 730, 735 (7th Cir. 2002) (allowiogurts, under limited circumstances, to
consider documents outside of the complaiclee it serves the dad preventing parties
from “surviving a motion to dismiss by artfulgading or by failing to attach relevant
documents”)

The incorporation by reference rule isagghtforward when a document sought to be
attached in a motion to dismiss is mentionethaplaintiff’'s complaint, but becomes more
complicated when (as here) the complaint failsnention or attach a document, perhaps on
purpose, and the plaintiff objects to the defendaattempt to have it included for the court’s
consideration. In such a case, the court rexiamine the connection between the document and
the manner in which the defendant seteksse the contested document.Hecker v. Deere &

Co,, 556 F.3d 575, 582—-83 (7th Cir. 2009), the Sevé@mttuit considered whether a district
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court properly considered the supplements to “@any Plan Descriptions,” the latter of which
were referred to in the complaint, but not tbiemer. In finding that the supplements were
properly included for the court’s consideratitime Seventh Circuit notetiat the complaint
referred to the Summary Plan Descriptions, tad the supplements “serve[d] much the same
purpose as the originals,” meaning that both revaafedmation central to the allegations of the
plaintiff's complaint. Id. at 583;see alsdRosenblum v. Travelbyus.com L2B9 F.3d 657, 661—
62 (7th Cir. 2002) (holding that even though it was explicitly referenceth the complaint, a
district court was permitted to consider an agreement in ruling on a motion to dismiss, since it
was “impossible to render the necessary adjtidicavithout reference to” the agreement). In
Wojcik v. InterArch, In¢.No. 13-CV-1332, 2013 WL 5904996 (N.D. Ill. Nov. 4, 2013), the
district court relied otdecker and Venture Assoamong other Seventh Circuit castes,
conclude that “even if the complaint does explicitly mention an exhibit, the court may
consider the exhibit on a motida dismiss if (1) the exhibit supplements or amends another
document properly before the court and (2)dbfendant relies on the exhibit for the ‘same
purpose’ that made the underlying docunmntitral to the plaintiff's claims.id. at *7.

In this case, Plaintiffs seem to assiduowsigid mentioning the existence of underlying
contract documents between thetigs or even the use of the md‘contract,” despite the fact
that the allegations of the complaints clgas$tablish the creatiarf a contract between
Plaintiffs and Fannie (Luna) and Freddie (Lohg)t the same time, Plaintiffs each attach two
documents related to the sale and purchase of their homes—the Codilis Letter and the Transfer
Tax Declaration—to support thaiontention that Defendants unjustly forced them to pay the

transfer taxes. The Codilis Letters specifically state'ihas letter is sent as a clarification of

2 Each plaintiff alleges that an offeo purchase a home was made to Fannie or Freddie, that Fannie or
Freddie accepted the offer, and that a horas purchased for a certain sum (consideratiSeelLong
Compl.,q19-12; Luna Compl., 71 9-12.
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the Addendum to Contract of Sde that has been signed and attached to the contract. This
letter is not a modification letter, just a chrification of the terms already agreed upon by
the buyer and seller” SeelLong Letter, Luna Letter (emphagmsLuna Letter original). Based
on the fact that the Codilis Letters prominem#fer to the Addenda, the court finds that the
Addenda supplement documents that are propefordoéhe court. Additionally, the court finds
that Defendants intend to use the Addenda f@isime purpose as Plaintiffs seek to use the
Codilis Letters: to illustraténe representations Defendants made to Plaintiffs regarding who
bore the responsibility for the pagmt of state and local transtexes. Because the Addenda
serve the same function e Codilis Letters with respect tcetioentral allegations of Plaintiffs’
complaints, the court is satisfied that the ipavation by reference exception is met in this case.
C. Defendants’ Joint Motion to Dismiss

Turning to Defendants’ joint motion to disssj Defendants first argue that dismissal of
Plaintiffs’ consolidated actiois warranted due to the unsettled interpretation of the law
surrounding the taxation of realttate transactions involving Fannie and Freddie. Defendants
maintain that the lack of legal clarity as to thght of lllinois and its ounties to assess transfer
taxes against the purchasers of real property from Fannie ande;raadithe fact that the taxing
authorities do not regard thesarisactions as exempt, means flaintiffs cannot successfully
allege a violation of the ICFA as to Defendaniis.support of this argument, Defendants cite
Romo v. Fed. Nat'l Mortg. Ass'iNo. 14 C 10508, 2015 WL 10734721 (N.D. lll. Aug. 10,
2015). Romoinvolved a factually similar case broughtder the ICFA that was dismissed when
the court found the plaintiff unable to plead a dégepr unfair practice. There, the plaintiff,
Romo, purchased a home from Fannie in 2013. cbidract executed bydiparties stated that

Fannie is exempt from realty transfer taxed provided that in the ent transfer taxes are
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assessed on the sale, Romo alonald/be responsible for thend. at *1. When this situation
came to pass, Romo filed a complaint agatasnie under the ICFA, claiming that Fannie
committed a deceptive act when it misrepresented to him that he owed realty taxes when no such
taxes were owed, and that Fannie committed an unfair business practice by requiring him to pay
taxes that were not owedd. at *2. The basis of Romo&agument for the non-imposition of
taxes was the “government body” extiep set forth in 35 ILCS § 200/31-48eefootnote 1,
infra. Romo claimed that Fannie qualified aggavernment body” and that this status exempted
the entire transaction from sta&ind local transfer taxes.

In ruling in Fannie’s favor and granting its motion to dismissRbmocourt noted that
at the time of Romo’s home purchase, lllinoisite had yet to determine whether Fannie’s
involvement in a real estate transaction exempe entire transaction from the imposition of
realty transfer taxedd. at *3. The district court notetiat at the relevant timelamerhad
been decided (finding Fannie and Freddie tax gxdrased upon their charters but declining to
rule on whether the entire transaction was exgbyttwas on appeal, meaning that “at the time
of the alleged misrepresentations, the law ndigg whether transactions involving Fannie Mae
were exempt from the imposition of realty transfer tax was not settldddt *3. Accordingly,
the court found that it was “neghunfair nor deceptive for FamnMae to represent to Romo
that he was responsible for paying the trantsfees assess by lllinois and Cook Counti”
“[W]here the interpretatin of a law is not settled,” the caunoted, “an ICFA claim premised on
the misrepresentation tifat law cannot lie.”ld. at *2. The court alsnoted that because Romo
did not allege that Fannie had assessed the tendlected it, but instead alleged only that Fannie
represented the tax was aly@o deception had occurreltl. at *3; cf. Nava v. Searfkoebuck

and Co, 995 N.E.2d 303, 310 (lll. App. Ct. 2013)ndiing that Sears may have committed a
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deceptive act by charging a tax it was not stailytauthorized to charge). As for Romo’s
contention that Fannie was a “government bothg”court again noted a lack of case law
interpreting that issue and Romo’siility to demonstrate otherwiséd. at *3. The court then
declined to address Romo’s otlaguments and dismissed the action.

Plaintiffs contend thaRomois inapplicable to the facts tiis case because, they assert,
Defendants knew at the time of the home closthgs“their position wasinfair and contrary to
established law because at the timéhefrespective sales, they were, and still are, plaintiffs in a
lawsuit in the Northern District dflinois against the City of Chicagé¢€d. Nat'| Mortg. Ass'n v.
City of Chicagd where they have taken the position thapasing any transfer taxes on the sales
of their homes violates the Supremacy Clausecarly established Supreme Court precedent.”
SeePls.” Resp. to Defs.” Mot. to Dismiss, DR4, at 2. In other words, on account of
Defendants having filed a lawsuit seeking a ilinat their tax exempt status preempts the
lllinois state and county transfeax as a matter of law, Defendants violated the ICFA by
preparing documents (the Codilis Letters and the Transfer Tax Declarations) that took a position
contrary to the lawsuit and placessponsibility for the payment tfansfer taxes on Plaintiffs.
Plaintiffs take an alternative position that Dedants are tax exemptd®al on their status as
government bodies and that Defenttarefusal to mark “appropriate boxes” on the Transfer Tax
Declarations was an unfairtan violation of the ICFA.

The court concludes thateliactual underpinnings ofithcase are on all fours with
Romo Between late 2014 and January 2016,asgmting the time period of negotiation and
closure of Plaintiffs’ homes, Defendants infaunPlaintiffs via the Addenda and the Codilis
Letters (this issue is discussed more fully belthva}l they would be responsible for any state and

county transfer taxes. At that time, the only&weh Circuit ruling in #ect regarding Fannie’s
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and Freddie’s tax exempt status videKalb—where the court conatled that Fannie and
Freddie are exempt from real@® transfer taxes levied byagt and local governments but did
not rule on the broader question of whether Fasaied Freddie’s tax exnpt status preempted
shifting taxation onto the buyer; ather words, whether the enttr@nsaction was exempt from
taxation. Judge Ellis’s ruling iRed. Nat'l Mortg. Ass’n v. City of Chicadéinding that

Fannie’s and Freddie’s statutdax exemptions preempt the state and county transfer tax and
thus prohibit flipping the taonto the buyer) was issued on September 29, 2016—approximately
nine months after Long closed on her home Ehdonths after Luna closed on his home.
Therefore, during the relevant time period, thaté&of Illinois and its counties were authorized
under 35 ILCS § 200/31-10 and 55 ILCS § 5/5-1031 tlecorealty transfetaxes on transfers

of real property except whetke transactions arexempt (including the “government body”
exemption, which the court findsapplicable to this case, asdussed below). Accordingly, the
law was far from settled, and is stillsettled due to the pending appeaFed. Nat'| Mortg.

Ass’n v. City of Chicag@s to whether buyers may be assgssansfer lllinois state and county
taxes, or whether the entire tranton is tax exempt. On thisdig, the court aligns with Judge
Ellis’s conclusion irRomothat it was neither unfair nor ceptive for Defendants to represent
that Plaintiffs were responsible for paying thensfer taxes assessed bindis and it counties.
This conclusion is in accord witiumerous other courts that simmijahave rejectea plaintiff's
ICFA claim based on statutes thatrv@insettled or not yet construeBee, e.g., Whittler v.
Midland Funding,No. 14 C 9423, 2015 WL 3407324, at *2 (N.D. Ill. May 27, 2015) (where law
surrounding proper venue under the Fair D&ditection Practices Act was unsettled, no
violation of the ICFA could be found;ahnman v. Agency Rent—-A—Car Sys., ['2l1, N.E.2d

512, 515 (lll. App. Ct. 1998) (even assuming thdeddant’s conduct was prohibited, the court
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found no violation of the ICFA wdre the question [of charging a fee for additional drivers] “was
at best unsettled”);ee v. Nationwide Cassel, L.BZ5 N.E.2d 599, 604 (Ill. 1996) (plaintiff

could not state an ICFA claim where allegeidrepresentation was based on an “erroneous
interpretation” of the Motor Vehicle Retail Indtaknt Sales Act at a time of “uncertainty about
the applicable law”). The fact that Defendatdok the position in a lawsuit filed in October
2015 that the entire traastion is exempt is of no momenhere, at the time of Plaintiffs’
negotiations and closings, tHatvsuit had not yet reachéd conclusion and there was no
guarantee of Defendants’ success on the merits.

The court turns now to the question, aesxd above in the negative but not fully
discussed, of whether Defendants made unfair statements to Plaintiffs by means of the Codilis
Letters. To reiterate, these letters state:

The seller [Fannie or Freddie] is no longer considered exé&mpt all state,

county and municipality trasfier tax stamps. The Buyer is responsible for the

payment of the stamps at closingiVhere a municipalityhonors the seller’s

federal exempt status, an exempt stamilpbe requested. The state and county
do not honor the seller’s federal exempt status.

The Codilis Letters served tbarify the Addenda. The Lurieddendum expressly states that
Fannie is “exempt from realty transfer taxes and will not pay realty transfer taxes regardless
of local practice. Any realtyansfer taxes due on the saleaagsult of the conveyance of
Property will be the sole respabuity of the Purchaser.” TéaLong Addendum makes a slightly
different but substantively similar assertiddeeDkt. 23, Exhs. A & B.

The Addenda, along with the somewhat unclaaguage of the Codilis Letters, establish
that Fannie and Freddie told Plaintiffs thagyttwould be responsible for paying the state and
county transfer taxes. While it is debatablestiier the Codilis Letters successfully clarified
anything at all, Plaintiffs haveot alleged that they wererdosed by the statements in the

Codilis Letters, or that they failed to understémat Fannie and Freddie considered themselves
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tax exempt, or that they failed to understan@tihe state and county might do, or that they
were in some other respect confused or misletth&yanguage of the letter Rather, Plaintiffs
simply identify three statements contained ia @odilis Letters as examples of language they
believe is false and “contrary to establisled”’ based upon Defendantsosition in its pending
lawsuit that the taxes are improperly leviedramsactions involving Fannie and Freddie.
However, as discussed above, there is nothiigir about Defendants’ provision of this
information to Plaintiffs where a court had yetrule that lllinoisand its counties may not
legally assess transfer taxeSeeStern v. Norwest Mortg., Ind688 N.E.2d 99, 104 (lll. 1997)
(finding plaintiff could not bmg ICFA deceptive or unfair praces claim where defendant’s
alleged misrepresentation thaapltiffs were responsible for dain fees constituted “an honest
mistake concerning the interpretation of a stathat had yet to be construed” and where
“defendant did not conceal, suppress, or omit angenad fact with the intent that plaintiffs
would rely on such action”). For the reasaiready discussed above regarding the ability to
bring an ICFA claim in the face of unsettled la@aintiffs have not stated a claim under the
ICFA based on the contents of the Codilis Letters.

Finally, the court finds no merit to Plaiiifi$’ argument that Defendants committed an
unfair act by refusing to check a box on the BfanTax Declarations declaring themselves
“governmental bod[ies],” the effeof which would have been tender the entire transaction
exempt from transfer taxes pursuant to 36 #200/31-45(b)(1) (exempting from lllinois state
transfer taxes deeds relatittg“property acquired by any governmental body or from any
governmental body”)see alsd.ong Compl. {1 8, 18; Luna @wml. 1 8, 18. Defendants
strongly deny that they are praofyecharacterized as governmenaldies, and Plaintiffs have

not directed the court to any edsw, state or federal, sugtjag that Fannie and Freddie fall
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within this definition. The court’'s own researhas revealed nothing, either. Moreover, in
Hamer, the district court alluded to the lack osedaw interpreting thelihois tax code as it
pertained to real estate transfer taxes and adtiéds court will leave ito lllinois courts to
determine which party—grantor or grantee—belaesburden to pay the real estate transaction
tax and/or whether the state may enforce thetathe other party to ¢htransaction where the
normally-taxed party is exempt.” 2013 VBO1979 at * 9. Similarly, Judge Ellis Romo
rejected the plaintiff's attempto label Fannie as a governmertiably for purposes of the lllinois
tax code, noting in doing gbat the Seventh Circuit iDeKalb never addressed whether Fannie
was a governmental body for purposes of 8§ 200/31kd5at *3 n.2. This court likewise
declines to delve into the question of whethkmdis courts consider Fannie and Freddie to be
governmental bodies. For this additional reasuhthe reasons set forth above, Plaintiffs have
failed to state a claim under the ICFA basadhe manner in which Defendants completed the
Transfer Tax Declarations.
ll.  CONCLUSION

For the reasons set forth above, Defendaims footion to dismiss [Dkt. 22] is granted.
Plaintiffs’ respective complaints in this consalidd action are dismissed with prejudice. Civil
case terminated.
Date: March 30, 2017

/sl

ban B. Gottschall
UnitedState<District Judge
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