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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TRINETTE LARK, BRIA DIAZ, and PRINCE No. 16 C 4630
FORD,
Judge Virginia M. Kendall

Plaintiffs,
V.

)
)
)
)
)
)
)
CITY OF EVANSTON, OFFICER DANIEL F. )
ROSENBAUM #161, OFFICER BERNHARDT)
#217, OFFICER JEREMY NIEMAN #154, )
DET. BRIAN HICKS #251, DET. DAVID )
CHERREY #127, OFFICER |. REZA #144, )
OFFICER CARRASCO, SGT. JASON KOHL, )
SGT. MARK DOBROWOLSKI, and )
UNKNOWN EVANSTON POLICE )
OFFICERS, )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Trinette Lark (“Lak”), Bria Diaz, (“Diaz”), and Prince Ford (“Ford”) filed an
eight-count Complaint against the Defendants @tyEvanston (“City”), Officer Daniel F.
Rosenbaum #161 (“Rosenbaum”), Officer Bemdlha#217 (“Bernhardt”), Officer Jeremy
Nieman #154 (“Nieman”), Det. Brian Hisk#251 (“Hicks”), Det. David Cherrey #127
(“Cherrey”), Officer I. Reza #144 (“Reza”), Ofkr Carrasco (“Carrascp”’Sgt. Jason Kohl
(“Kohl”), Sgt. Mark Dobrowolski (“Dobrowaki”), and Unknown Evanston Police Officers.
(Dkt. 1.) The Complaint allegesolations of their Fourth Amndment rights against unlawful
search and seizure pursuant to 42 U.S.C. § 1988n({Q), failure to intevene to prevent these

constitutional violations (Counll), false imprisonment (Counfil), intentiond infliction of
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emotional distress (“llIED”) (Count Ntrespass and conversion (Count VI), indemnification
(Count VII), and respondeat superior (Count VIIIhd.X

Defendants filed two separate Motions to Dssragainst all counts for failure to state a
claim pursuant to Federal Rule of Civil Proaesl 12(b)(6). Defendants Rosenbaum, Bernhardt,
Nieman, Carrasco, Kohl, Dobrowolski, and the Gilyd one motion to dismiss. [6] Defendants
Cherrey, Reza, Hicks, and the City filed sepayatdB] Due to the extensive overlap in facts
and legal issues, this Court consolidates the dnstio Dismiss and considers them together. For
the following reasons, the Courtagnts in part and denies part the Motions to Dismiss.

BACKGROUND ?

On April 26, 2015, Plaintiffs Lark, Diaz, dnFord (“Plaintiffs”) attended a family
barbecue at Lark’'s home. (Dkt. 1, at 3.) abiand Ford are Lark’s two adult childrenld.X
Diaz was living in the first floor apartment of Lark’s home at the tinhg.) (Lark also rented out
her basement as an apartmenit,unhich had a separate froahd back door that locked and
appeared to be a separate apartmelat) Chance, the family’s twgear-old German Shepard
dog, also lived at the residenceld.(at 3, 5.) No official complaints had been filed about
Chance. I@. at 6.) He had not bitten anyone, nor hadaggressed or endangered anyoft) (

On April 26, around 8:00 p.m., Chance was tiedmith his collar and leash to a pole in
the basement unit because he had jestived a bath and was drying offid.(at 4.) Around

8:00 p.m., Lark called the Evanston Police Depantnseeking help tossist in breaking up a

! Plaintiffs’ Reply voluntarily withdraws Count V for negdigt infliction of emotional distress, so the Court need
not analyze Defendants’ Motion to Dismiss regarding this co8eel3kt. 20, at 14.)

2 |n their Motions to Dismiss, Defendants incorportte Incident Reports that Defendant Officers Rosenbaum,
Dobrowolski, and Kohl wrote about the matter at hasaeDkt. 6, at 3; Dkt. 8, at 3.) Defendants argue that a
district court deciding a motion to dismiss may take judicial notice of exhibits that are a matter ofgudsli.See
Palay v. United States349 F.3d 418, 425, n.5 (7th Cir. 2003). However, no cases citiRRalty, nor to this
Circuit’'s seminal case on the matter, indicate they tiook judicial noticef an incident reportSee Henson v. CSC
Credit Services29 F.3d 280 (7th Cir. 1994). Accordingly, thisut does not take judicial notice of these reports at
this stage, and instead construes the facts in the Conipl#iret light most favorable to the Plaintiffs, as it must.
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verbal altercation that arose between Larkanéé, Clarence Cavines (“Cavines”), and Diaz.
(Id.) Before any officers arrived;avines left the premises and the argument was resolickl. (
When Defendant Officers arrived, Lark, Diaz, dmwmtd informed the officers that Cavines had
left, that the argument was over, and asked them to leave the prenisesThg Officers did
not leave and instead stayeddoestion the Plaintiffs abotlhe whereabouts of Cavinesd.]
Plaintiffs informed the two officers interviewingpem in the kitchen that Chance was in the
basement. Id.)

During these interviews, Detective ChefrreDetective Hicks, and other Unknown
Officers went down the back stairs to the basemddt.a( 4-5.) Plaintiffs did not know that this
was occurring and did not give their consent.)( No one heard Chance bark or growl during
the time that Defendant Officers weareesent at Lark’s residenceld.(at 6.) Detective Cherrey
opened the door to the basement with his gun drawn, where Chance was leashed to tlte pole. (
at 5.) Cherrey discharged his weapon five times and killed Chalace. (

Upstairs, Plaintiffs heard a loud yedmd some banging from the basemenid. &t 4.)
Plaintiffs later learned thahese were gun shotsld{ The Defendant Officers who had been
interviewing the Plaintiffs in the kitchen immedigt directed the Plaintiffs and all others at the
barbecue to move to the front porchd. @t 5.) While on the porctihe Plaintiffs could hear
Chance yelping and whiningld() They cried and were visibly upseld.J Defendant Officers
did not tell Plaintiffs what hé& happened in the basement amould not let the Plaintiffs go
down into the basement to assist Chandd.) (Defendant Officers didot aid Chance or drive
him to the animal hospital, where he might have been salajl. (

After more than an hour on the front por@n Evanston police supervisor informed

Plaintiffs that Chance had been shdd. &t 6.) At that point, officers allowed Ford to go down



into the basement. Id)) As a result of the Defendant Qféirs’ illegal search and seizure,
Plaintiffs suffered emotional anguish, niglares, anxiety, fear, physical symptoms like
headaches and stomach aces, inability to sles&ip, suffering, embarrassment, pecuniary loss,
and the loss of their family dog, Chancéd. at 7-9.)

At all relevant times, the Defeant Officers acted under the cotd law in their official
capacities as Evanston Police Officerfsl.)(

LEGAL STANDARD

Defendants move to dismiss all claims pursuant to Rule 12(b)(6). Under Rule 12(b)(6), a
complaint must contain a “short and plain staamof the claim showing that the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a)(2). Whdiscussing the merits of a motion to dismiss,
the Court must view the facta the light most favorable to the non-moving party, and facts
alleged must be accepted as tr&ee Killingsworth v. HSBC Bank Nevada, No87 F.3d 614,
618 (7th Cir. 2007) (citingbavory v. Lyons469 F.3d 667, 670 (7th Cir. 2006)). While factual
allegations do not need to be detailed, the pfaimust put forth facts that when “accepted as
true . . . state a claim to relitffat is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678
(2009) (quotingBell Atlantic Corp. v. Twombjy650 U.S. 544, 555 (2007)) (internal quotations
omitted). If the facts pled in the complaint pérthe Court to reasonably infer the defendant is
liable and relief can be grantatlis facially plausible.ld.

DISCUSSION

Defendants move to dismiss Ritifs’ claims by alleging thaho unlawful search occurred,
and even if it did, that defendants could nowveéhaealistically intervened. Alternatively,
Defendants argue that they are entitled to qualifredunity. They also gue that Plaintiffs fail

to state a cause of action for false imprisonmand, that in any case, probable cause bars this



claim. Further, they allege immunity agaitise Plaintiffs’ claims for IIED and Trespass and
Conversion, arising under théitlbis Tort Immunity Act.

A. Plaintiffs’ Claims Pursuant to 42 U.S.C. § 1983

To state a claim under 42 U.S.C. § 1983, a pfamiust show: that hevas deprived of a
constitutional right, or a right &blished by federal laws, by arpen acting under color of law.
SeeThurman v. Village of Homewopd46 F.3d 682, 687 (7th Cir. 2006).

1. Count | — Unlawful Search

Plaintiffs allege that Defedants violated their FourtAmendment rights by searching
their premises, including the basement unithaitt their consent andtaf they informed the
Defendant Officers that Lark’s fiancé Cavines had left the premises. (Dkt. 1, at 6-7.) Defendant
Officers Rosenbaum, Bernhardt, Nieman, Cawasthl, Dobrowolski, Cherrey, Hicks, and
Reza argue that no unlawful seaodturred, and even if it did, el could not have realistically
intervened to prevent it. (Dkt. 6, at 6-8, 10-Tkkt. 8, at 6-8, 11.) Alternatively, Rosenbaum,
Bernhardt, Nieman, Carrasco, Kohl, Dobrowolgkiherrey, Hicks, and Reza argue that they are
entitled to qualified immunity anthus that the claims are barre@kt. 6, at 11; Dkt. 8, at 12.)

The Fourth Amendment prohibits unreasonable searches. CONST. amend. IV. A
warrantless search or seizure is per se uansdde unless exigent circumstances exisiS. v.
Richardson 208 F.3d 626, 629 (7th Cir. 2000). Those&ert circumstances must be known to
the officer at the time of entryU.S. v. Jenkins329 F.3d 579, 581 (7th Cir. 2003). For example,
police officers are permitted to make warrantless searches and entries if they “reasonably believe
a person within is in need of immediate aislith as when the police objectively and reasonably
fear for the safety of people on the premiskk.at 629-30 (citations omitted). A 911 call can

provide probable cause and thus a reasonablefoasisearch even if the plaintiff calls about a



domestic dispute and then asks folice to leave, states tlste had been unharmed, and insists
that there is no need for further inguonce officers arrived on the scengeeHanson v. Dane
County 608 F.3d 335, 337 (7th CR2010). Officers may also conduz protective sweep of the
premises incident to arrest based on specific amclkable facts where thelyave an interest in
ensuring that a dwelling does not harbor ag#gaous person who could launch an attaSlee
U.S. v. Burrows48 F.3d 1011, 1015 (7th Cir. 1995).

Here, Defendant Officers arrived at Lark’s home after she had called them complaining
about a domestic dispute and seeking their h€pkt. 1, at 4.) Wherihe officers arrived,
Plaintiffs insisted that the dispute was resolaed that the person who was in the argument had
left. Much like the plaintiff inHanson the Plaintiffs also asked the police to leave and insisted
that the dispute had been resolved. Nonetheless, tiagson the nature of the call provided a
reasonable basis for the sdgreven without a warrantSee Hansgn608 F.3d at 337. The
officers searched the premises, including the baseoret, without Lark’s consent. Construing
the facts in the light most favoralto the Plaintiffs, a reasonabictfinder might distinguish the
unit as separate from the rest of the dwelling, which could plausibly sever the officers’ grounds
for their search, despite the Pitifs informing officers thaChance was in the basemend. at
4.) Further, while the Officers point to Cav@® potential continued psence as a dangerous
person who could have been harbored in thelldvg, the reasonability of a protective sweep
depends largely on the factSeeBurrows 48 F.3d at 1015. Based on these alleged facts, at this
stage the plaintiffs sufficiently plead the violatioha constitutional right. Plaintiffs also allege
that the officers responded in their officepacities under the colof state law. Ifl. at 6.)

Plaintiffs therefore state a claim te@®ion 1983 relief for an unreasonable search.



Even when a violation has been committed underictior of law, officers are entitled to
qualified immunity for Section 1983 claims if theav was not “clearly established” such that a
reasonable officer would have known notengage in such conduckeeBrosseau v. Haugen
543 U.S. 194, 198 (2004). The validity of certaaizure fact patterns has been clearly
established.See e.g.Maryland v. Buige 494 U.S. 325 (1990) (incident to arrest, officers may
look in immediately adjoining spas from which attack could baunched). Yet the question of
whether the Fourth Amendment has been violatedlves a highly fact-ependent inquiry, so
courts must objectively assess whether officemiduct violates “clearly established” law for
the given fact patternSeeBrosseay 543 U.S. at 1984darlow v. Fitzgerald 457 U.S. 800, 818
(1982). Defendant Officers do not argue how llws governing searches are so unestablished
as to grant them immunitydm suit under these fact§&ee id(SeeDkt. 6, at 11; Dk 8, at 12.)
Considering the facts in the light most favoratdethe Plaintiffs, Defendant Officers have not
shown that they are entitled to qualified immuratythis stage. Defendants’ Motions to Dismiss
for unreasonable search are therefore denied.

2. Count | — Unlawful Seizure

Plaintiffs also allege thaDefendants violated their Fdabr Amendment rights through
unreasonable seizure of their persons and thaisonal property, namely their dog Chance.
(Dkt. 1, at 6-7.) Defendants assthat no such seizure occurraccording to the meaning of the
term under the Fourth Amendmemgdaif it did, they a@ nonetheless immuneofn suit. (Dkt. 6,
at 8-11; Dkt. 8, at 8-10, 12.)

A ‘“seizure” under the Fourth Amendment occurs where “a person's freedom of
movement is restrained egthby means of physical faror show of authority.”Carter v. City

of Milwaukee 743 F.3d 540, 542 (7th Cir. 2014). To statdaam, a plaintiff must show that a



reasonable person would not have believedt the was free to leave in light of the
circumstances, and the person atijuyields to police authorityCarter v. Buscher973 F.2d
1328, 1332-33 (7th Cir. 19929pe United States v. Mendenhdi6 U.S. 544, 554 (1980). A
number of facts can determine whether a reasienperson would fedtee to leave, including
the “threatening presence of sevafiicers, the display of a wean . . . or the use of language
or tone of voice indicating thatompliance with the officer'sequest might be compelledfd.
Seizure without probable cause is invalske Abbott v. Sangamon County, 05 F.3d 706,
713 (7th Cir. 2013)see e.g.Jacobs v. City of Chicag®15 F.3d 758, 771-73 (7th Cir. 2000)
(three-hour detention and gun to man’s head wet@easonable efforts to obtain information).
The Plaintiffs here allege that they wédetained” on the porcfor over an hour while
the Defendant Officers “refused” to allow themttansport Chance to the hospital or leave their
front porch. [d. at 5.) The Plaintiffs also stated thiey in fact yielded to authority by
remaining on the porch for that timeld.j They point to “several” officers present — two in the
kitchen, and at least Detective Cherrey and Detective Hicks in the basement — and state that
Officers responded in a manneathdid not show sympathy.ld() Based on this, a factfinder
may be able to find that the Plaintiffs reasonalitinot believe that they were free to lea@ee
Mendenhall 446 U.S. at 554. The Plaintiffs werddrviewed by the Defendant Officers for
further information, but none was arrested, so it isatedron the face of the Complaint that
Officers had probable cause to seize Plaintifee Abboft705 F.3d at 714Jacobs215 F.3d at
771-73. [d. at4.) Accordingly, Plaintiffs state aain that they were unreasonably seized.
Plaintiffs further claim thabefendant Officers unreasonalslgized their dog, Chance, by
shooting and killing him. When consideringlaim for unreasonably seized personal property,

courts balance the “nature and quality of thieusion on the individual’'s Fourth Amendment



interests” against the gowvement’s interests.See e.g.Carroll v. County of Monroe712 F.3d
649, 651 (2d Cir. 2013) (citinglennessee v. Garne471 U.S. 1, 8-9 (1985). In doing so, a
number of circuits have held that the unreabt&illing of a companion animal constitutes an
invalid “seizure” of personal propertySee e.g.id. In Carroll, the Second Circuit found that an
officer shooting the plaintiff's dog was a “sevené&rusion” based on “the emotional attachment
between a dog and an owner,” lalgo noted that it could be remsble for an officer to shoot a
dog if he thinks it threanhs his safety or the fedy of his community. Id. (internal citations
omitted). Similarly, Lark, Diaz, and Ford allegeeir emotional attachment to Chance as their
beloved family dog. (Dkt. 1, at 5.)They also allege that Bective Cherrey shot and killed
Chance when the dog did not, and would not havesgaghreat to an officer or otherdd. @at
4-6.) Accordingly, Plaintiffs site sufficient facts to allegedhunreasonable nature of Chance’s
death. In regards to both the unreasonable seiutheir persons and their personal property,
Plaintiffs allege thathe officers responded in their offaticapacities under the color of state
law. (d. at 6.) They therefore state a claim tcton 1983 relief for amnreasonable search
under the Fourth Amendment.

The reasonability of aeizure is a highly fact-dependent inqui§ee Brossealb43 U.S.
at 198. Defendant Officers do not argue howl#wes governing searches are so unestablished
as to grant them immunitydm suit under these fact§See id(SeeDkt. 6, at 11; Dk 8, at 12.)
Considering the facts in the light most favoratiehe Plaintiffs, Defendant Officers have not
shown that they are entitled to qualified immunity at this stage. The plaintiffs therefore state a
claim for unreasonable seizure pursuant toti®ecl983 and Defendantffizers’ Motions to
Dismiss are denied on these grounds.

3. Count Il — Failure to Intervene




Plaintiffs further allege #t, assuming these Fourth Amendment violations occurred,
Defendant Officers could have intervened topstheir fellow officersfrom committing these
violations, but did not. (Dkt. 1, &) Defendants argue that teesolations did not occur, but
even if they did, they would not have had distia opportunity tointervene and in any case are
protected from suit through qualified immtyn (Dkt. 6, at 10-11; Dkt. 8, 11-12.)

Officers have a duty to intervene and protect people from the unwarranted force of their
fellow officers. Byrd v. Brishke466 F.2d 6, 11 (7th Cir. 1972). A plaintiff can state a claim for
failure to intervene uret Section 1983 where officers haghson to know that other officers
were using excessive fo, or where they had a “realistipportunity” to proteta citizen from
the violation of their constitutional right$See Yang v. Hardjr87 F.3d 282, 285 (7th Cir. 1994).
A situation may present no realstpportunity to intergne where, for instance, one officer is
present. See e.g.Moore v. City of ChicagdNo. 13-CV-483, 2014 WL 2457630, at *8 (N.D.llI.
May 30, 2014) (plaintiffs dropped claim wherstieboard camera showed only one officer).

As alleged, Plaintiffs assert that the Defant Officers were present at the scene and
could thus intervene. (Dkt. 20, at 11-12.) Al¢ions of knowledge need only be general. Fed.
R. Civ. P. Rule 9(b)see Burks v. Raemischb5 F.3d 592, 594 (7th Cir. 200¥ere, Plaintiffs
point to the multiple officers present and the lergfttime that they had — at least one hour — to
confer and intervene in the allegedly unreasonaddech or seizure of Plaiffs. The Plaintiffs
also point to multiple officers present at the basement level when Chance wasSelettkt(1,
at 3-6.) Considering that multiple officers wepeesent and had time to confer, it is still
plausible at this stage for Plaintiffs to allegefé@wlants’ failure to intervene. In regards to both
the unreasonable seizure of the@rsons and their personal progelaintiffs allege that the

officers responded in their official capties under the color of state law.d(at 6.) They
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therefore state a claim to Sexti1983 relief for failure to inteene during a violation of the
Fourth Amendment.

Once again, Defendant Officers do not pointlaws so unclear as to grant them
immunity from suit at this stageSee id(SeeDkt. 6, at 11; Dkt. 8, at 12 The reasonability of
whether officers failed to intervene in an alldlyeunlawful search ors &ire is a highly fact-
dependent inquiry. See Brossealb43 U.S. at 198. Looking dhe facts in the light most
favorable to the Plaintiffs, Defendis’ Motions to Dismiss for failure to intervene with a Fourth
Amendment violation are denied.

B. Count lll — False Imprisonment

Plaintiffs also allege a nurab of state claims, includingl&e imprisonment. (Dkt. 1, 7-
8.) To proceed with a false imprisonment clamlllinois, a plaintiff must allege that the
defendant restrained or arresthd plaintiff without reasonable gunds to show that the plaintiff
was committing an offenseSee e.qg.Meerbrey v. Marshall Field and Co., InG64 N.E.2d
1222, 1231-32 (Ill. 1999)Randall v. Lemke726 N.E.2d 183, 186 (lll. App. Ct. 2000). As
Defendants note, probable caysevides an absolute bar #ofalse imprisonment claimSee
e.g, Mayorov v. United State€84 F.Supp.3d 678, 704 (N.D.Ill. 2015) (citipris v. Lake
Holiday Prop. Owners Ass 1983 N.E.2d 993, 1007 (Ill. 2013)). (D&t at 12-15; Dkt. 8, at 12.)
However, if the reasons for thiestraint are not cleanough from the facts presented to show
probable cause, a false immmgnent claim may proceed.See e.qg.Hawkins v. City of
Champaign, lll, No. 10-2111, 2011 WL 2446312, at *2-3(C@.D.lll. May 25, 2011) (allowing
an lllinois false imprisonment claim to proceedentrecord did not clearlshow that officers
had probable cause to arrest man for domegtlemte after his girlfriend called police about her

lost car keys).
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Here, Plaintiffs allege that the Defendarffi€ers asked the Plairits to move onto the
front porch, and the Plaintiffs did not feel likeey could move from there for over an hour.
(Dkt. 1,at 6.) Granted, Lark had called the polat®ut a dispute between Cavines and her son,
Diaz, one of the plaintiffs in this caseld.(at 3) Yet a factfinder could still find that this does
not provide probable cause fi@straining Diaz, let alone all of the PlaintiffSee e.gMeerbrey
139 lll.2d at 474 (finding insuffieint probable cause and clainatstd for false imprisonment
despite plaintiff's subsequent arrest). Viewing facts in a light favorable to the Plaintiffs, the
reasons presented for the restraio not clearly amount to proble cause sufficient to bar the
claim. See e.g.Hawkins 2011 WL 2446312, *2-3, 7. Based on thé&sgs, Plaintiffs plausibly
allege that the Defendants may have falsely imprisoned them. The claim remains.

C. Counts IV and VI — Intentional Infliction of Emotional Distress and Trespass and
Conversion

Defendant Officers argue that they are immtmen the Plaintiffs’ state law tort claims
under the lllinois Local Governmental and GoverntaEEmployees Tort Immunity Act. (Dkt.
6, at 14-15; Dkt. 8, at 18 lllinois’ Tort Immurity Act provides that “[a] public employee is not
liable for his act or omission in the execution enforcement of any law unless such act or
omission constitutes willful and wanton conduct.” 745 ILCS 10/2-202. The Act defines “willful
and wanton conduct” as a “course of action Wwhetiows an actual or kigerate intention to
cause harm or which, if not intentional, showsuéter indifference to or conscious disregard for
the safety of others or their propertyid. An officer can have immunity from tort claims where
a reasonable officer in the same situation would have also had lerazalse to commit the
conduct. See e.g.Estate of Chopek by Fahrforth v. Jarmu8Z7 F.Supp. 1189, 1197 (N.D.III.
Feb. 28, 1995) (officer immune from torts undertTlonmunity Act for shooting a 12-year-old

boy with cause).
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1. Intentional Infliction of Emotional Distress

Plaintiffs plausibly state a claim for IIED dhrises to the level of “willful and wanton
conduct” such that the Tort Immitly Act does not basuit with regards to Detective Cherrey.
(SeeDkt. 1, 8-9.) To state a claim for IIED illinois, the plaintiff must allege that the
defendant’s conduct was extreme and outrageousjnt@nded to inflickevere emotional stress
or that there was a high probabilthat it would occur, and that the conduct in fact caused severe
emotional distress.See e.g.Huerta v. Village of Carol StreaniNo. 09-CV-1492, 2009 WL
2747279, at *3 (N.D.1ll. Aug. 27, 2009). Here, Plaintiffs allege that Detective Cherrey fired five
ultimately fatal shots at their dog Chance, who haidbeen known to aggress or threaten others.
(Id. at 6.) If indeed Chance did not reasonablydtere Detective Cherrey, it is plausible that a
factfinder could say that his behavior was exte and outrageous and had a high probability to
inflict severe emotional stress the Plaintiffs, given the létihood of their attachmenGee e.g.
Huerta 2009 WL 2747279, at *3 (IIED sufficiently laged where officers roughly handled
arrestee and used vulgar languag®efendants’ conduct could tlefore plausibly rise to the
level of utter indifference oraomnscious disregard for the safety the Plaintiffs or Lark’s
property. Plaintiffs further note that the condeetused them severe etional distress that
manifested, for example, in nightmares, headaclstomach aches, and the inability to sleep.
(Id. at 7-9.) Accordingly, Plaintiffsufficiently state an IIED claim at this stage with regards to
Detective Cherrey. Plaintiffs do not allege theawdior mental state of other officers that could
give rise to a similar claim against them. Roat reason, the Plaintiffstate their IIED count
against Detective Cherrey and fail tatsta claim for all other Defendants.

2. Trespass and Conversion
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However, Plaintiffs cannot be said to @ély state a claim fotrespass and conversion,
regardless of immunity. In lllinois, trespaissan invasion of the exclusive possession and
physical condition of the landSee e.q.City of Evanston v. Texac®9 F.Supp.3d 817, 825-27
(N.D.1Il. 2014). However, officex who enter the land under the arity of law cannot be said
to trespass.See e.g.Caldwell v. City of ChicagoNo. 08-CV-710, 2010 WL 2722207, at *5
(N.D.1I. Jul. 8, 2010). Given thahe Defendant Officers here aed as a response to a 911 call
about a domestic dispute, thentered with the authority toonduct a warrantless search
regardless of what ensue®ee Hanson608 F.3d at 337. If officers cannot be said to trespass,
plaintiffs also cannot state a claim for conversiBee e.g.Medscript Pharmacy LLC v. My
Script, LLG 77 F.Supp.3d 788, 799 (2015) ther requiring plaintiffsto allege defendants’
unauthorized control or ownership of theoperty and demand for its possession). The
difference is “largely a matter of degreeSee e.g.Luis v. Smith Partners & Associates, L.td.
No. 12-CV-2922, 2012 WL 5077726 (N.D.lll. Oct. 18)12). On these gunds, Plaintiffs do
not sufficiently state a claim for trespassconversion, and this count is dismissed.

D. Count VIl — Respondeat Superior

The City also moves to dismiss Plaintifi€@spondeat superior claim if the Defendant
Officers are not liable for the other torts allegeduy Plaintiffs. (Dkt. 6, at 15; Dkt. 8, at 13.)
The theory of respondeat superior is notilaée under Section 1983, but it is available under
lllinois state law. SeePerkins v. Lawsgn312 F.3d 872, 876 (7th Cir. 2002). Employers can be
liable for the negligent or willful acts of their employees if the acts occur in the course of their
work. See e.g.Roehl v. MerrileesNo. 11-CV-4886, 2012 WL 12993, at *12-13 (N.D.III.

Apr. 10, 2012). If a plaintiff sufficiently pleadser state law claim regarding conduct that took

place in the course of an employee’s professioaatiuct, she has sufficity pled her claim to
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respondeat superior and the@mcipality is not immune.See e.g.Steinbach v. Village of Forest
Park, No. 06-CV-4215, 2009 WL 2605283,*t (N.D.Il.. Aug. 25, 2009).

Since Plaintiffs stated facts sufficient téegle IIED against Detective Cherrey, Plaintiffs’
corresponding respondeat superior claim remainthier However, Plaintiffs do not sufficiently
alleged trespass and conversion, so thisitis dismissed for that claimSd€eDkt. 1, at 12.)

CONCLUSION

For these reasons, pursuantRae 12(b)(6), the Court gresmithe Defendant’s Motion to
Dismiss Count IV (IIED) with respect to Bendants Rosenbaum, Berntia Nieman, Hicks,
Reza, Carrasco, Kohl, Dobrowolski, ardhknown Evanston Police Officers; Count VI
(Trespass and Conversion) for all Defendamtsgd Count VIII (Respondeat Superior) with
respect to Plaintiffs’ Trespass and Conversi@intl The Court denies the Defendant’s Motion
to Dismiss for Count | (8 1983 Unlawful Searahd Seizure) and Count Il (§ 1983 Failure to
Intervene) with respect to Defendant Offic&ssenbaum, Bernhardt, Nieman, Hicks, Cherrey,
Reza, Carrasco, Kohl, Dobrowoislkand Unknown Evanston Police Officers; Count Ill (False
Imprisonment); Count IV (IIEDyith respect to Cherrey; and Count VIII (Respondeat Superior)
with respect to Plaintiffs’ IIEDclaim insofar as Cherrey can be found liable. The Court also
grants the Plaintiff's voluntarilywithdrawal of Count V (Nédgent Infliction of Emotional

Distress claim). [6, 8]

Vir% ~Kendall

UnitedStateistrict CourtJudge
Northern District of lllinois

Date: 1/31/2017
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