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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARIO YOUNG,

Petitioner,
Case No. 16-cv-4647
V.
Judge Robert M. Dow, Jr.
UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent.

MEMORANDUM OPINION AND ORDER

Before the Court is Petitionerfso se motion to vacate, set aside, or correct his sentence
pursuant to 28 U.S.C. § 2255 [1]. For the reass®t forth below, the motion [1] is denied.

l. Background

On September 15, 2015, this Court sentenced Petitioner Mario Young to a term of
imprisonment of 96 months and a term of supediglease of 6 yearsrfdistribution of heroin
in violation of 21 U.S.C. § 841(a)(hnd 21 U.S.C. § 841(b)(1)(C). Sdaited Sates v. Young,
Case No. 13-CR-647-1, Dkt. 53. Petitioner'siadry sentencing guidelines range was 188 to
235 months, based in large part on his designatsom career offender. One of Petitioner’s prior
convictions was for possession wittient to distribute heroin and possession of a firearm. See
United Sates v. Young, Case No. 03-CR-326-1. In that cadedge St. Eve sentenced Petitioner
in 2004 to 24 months imprisonment and 6 years of supervised release. In April 2012, Petitioner
pleaded guilty to violations dfis supervised release, which exded his supervised release term
by six months.

Petitioner was still on supervised releaseannection with CasNo. 03-CR-326-1 when
he committed the heroin offense (13-CR-647-X)vdich this Court sentenced him in 2015.

Petitioner’s indictment foa new drug offense alsaolated his superviserklease conditions in
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Case No. 03-CR-326-1, which prompted a superviskzhse revocation héag before Judge St.
Eve. That hearing was still pending at tinee that this Court sentenced Petitioner.

To calculate Petitioner’'s sentgng guidelines rangePetitioner received three criminal
history points for his congtion in Case No. 03-CR-326UJ.S.S.G. § 4Al.1(a)) and two
additional points because he committed thetaint offense while on supervised releaske §
4A1.1(d)), which contributed to a total criminaktory category scoref 11 points or Category
V. However, Petitioner qualified as a career offender sinchale“at least two prior felony
convictions of either a one of violence or a contlled substance offense.ld. 8 4B1.1(a).
Specifically, Petitioner had thrgxior qualifying felony convictionsone of which was Case No.
03-CR-326-1. Because of his career offendergihesion, Petitioner’s criminal history category
was increased to Category VId. § 4B1.1(b). Nevertheless, tl@ourt varied fom the 188- to
235-month guidelines range, and impoaedb-month term of imprisonment.

On October 30, 2015—six weeks after this Court sentenced Petitioner—Petitioner filed a
sentencing memorandum with Judge St. Eve regaurttie revocation of his supervised release.
SeeYoung, Case No. 03-CR-326-1, Dkt. 84. Petitiongrsdelines range for the violation of his
conditions of supervised release was 33 to 4hths. Petitioner request that Judge St. Eve
“impose a below guideline sentence to be seomtturrent with the 9énonth sentence in 13
CR 647, without any furthesupervised release.ld. at 8 Judge St. Eve sariced Petitioner to
24 months with no term of supgsed release. However, Petitioner's term was to run
consecutive with his 96-month sentence in Qégel3-CR-647, not conaently as requested.

On April 25, 2016, Petitioner filed his 8 2255 naotiin this Court, ajuing that his Fifth
and Eighth Amendment rights were violatedewhthis Court used Case No. 03-CR-326-1 in

calculating Petitioner's sentemg guidelines range and Judge St. Eve sentenced Petitioner for



violating his supervised releasPetitioner asks that this Couemedy this “double-counting” by
deducting 24 months from his 96-month see in Case No. 13-CR-647-1, effectively
achieving the same result as if JudgeESe had granted him a concurrent sentence.

. Analysis

The Seventh Circuit has stressed that “felieder § 2255 is an extraordinary remedy
because it asks the district court essentitlyreopen the criminal process to a person who
already has had an opportunity for full procesalimonacid v. United Sates, 476 F.3d 518, 521
(7th Cir. 2007). Under § 2255, relief “is avéila only when the ‘sentence was imposed in
violation of the Constitution or laws of the United States,” the court lacked jurisdiction, the
sentence was greater than the maximum authorizéaiAhyor it is otherwise subject to collateral
attack.” Torzala v. United States, 545 F.3d 517, 521 (7th Cir. 200@juoting 28 U.S.C. § 2255).

A 8§ 2255 motion is not a substitute f direct criminal appeal. S¥arelav. United Sates, 481
F.3d 932, 935 (7th Cir. 2007) (stating that a § 2@&fsfiion is “neither aecapitulationof nor a
substitute for a direct appeal”).

Petitioner's § 2255 motion is a non-startern the context of guidelines sentencing, the
term ‘double counting’ refers to using the same conduct moreotih@anto increase a defendant’s
guidelines sentencing range.United Sates v. Vizcarra, 668 F.3d 516, 519 (7th Cir. 2012).
There are “two variet& of double countingld. “First, conduct that fans the factual basis for
an element of the offense might also suppagti@elines enhancement or adjustment, meaning
that the conduct is counted once as parthef base offense and a second time through the
application of an enhancement or adjustment!” “Second, particular conduct might support
the application of more than one enhancement or adjustmkht.Here, the “double counting”
that Petitioner alleges is nttat this Court “counted” hi2003 conviction in Case No. 03-CR-

326-1 multiple times when calculating his 1882&b-month guidelines range for Case No. 13-



CR-647-1. Rather, Petitioner contisnthat he suffered multiplepn-overlapping consequences
for committing a drug crime while on supervised release.

Petitioner is in some ways correct that fe#t these consequencédoubly”: he was
convicted for a new drug crime and his sup&diselease was revoked. But his supervised
release violation and his 2013 drug charge werendtsbffenses with distinct elements. This
Court sentenced Petitioner faplating 21 U.S.C. § 841(a)(1nd § 841(b)(1)(C). Judge St. Eve
revoked Petitioner’s term of supesed release pursuant to 18 WLS§ 3583(e)(3). The latter is
a collateral effect of violating theormer while on supervised releasé&ee United Sates v.
Wyatt, 102 F.3d 241, 245 (7th Cir. 1996) (“[T]heoper understanding of a revocation of
supervised release is simply that by engagingrohibited conduct (crimial or not) during the
term of supervised release, a defendant triggers a condition that permits modification of the
terms of his original sentence.”). AlthoughtiBener's commission ofirug felony may have
triggered both consequences, it is not “deutdunting” in any meamngful legal sense.

Nor is it a constitutional problem. Semited Satesv. Hanahan, 798 F.2d 187, 189-90
(7th Cir. 1986) (“The finding that the defendart longer merits parole does not foreclose the
criminal justice system from punisty the defendant for that conduct.W)\yatt, 102 F.3d at
244-45 (“Because revocation of supervised releasounts only to a modification of the terms
of the defendant’s original sentence, andsdoet constitute punishment for the revocation-
triggering offense, the Double Jeopardy Clauseoisviolated by a subsequent prosecution for
that offense.”); see alsdizcarra, 668 F.3d at 519 (“Double counting raises no constitutional
concerns.”). Petitioner could be sentenced for each violation without being constitutionally
obligated to receive concurrent sentences. &ge,United Sates v. Villasenor, 256 F. App’x

842, 843-45 (7th Cir. 2007) (denying claim that “imposing a consecutive sentence” for an



underlying offense and supervised release rewvatdtiiolates [defendant’s] right to be put in
jeopardy only once for each offense”).

In any event, a review of Petitioner's semting in Case No. 13-CR-647-1 shows that
Case No. 03-CR-326-1 did not result in Petittoneceiving an increased sentence. Had the
Court ignored Case No. 13-CR-647-1, Petitiondr wbuld have been designated as a career
offender because he had two othjaalifying felony convictions. Se¥oung, Case No. 13-CR-
647-1, Dkt. 52. Career offenders are automaticafigigned to criminal history Category VI.
U.S.S.G. § 4B1.1(b). Absent the career offerdiesignation, the criminal history points that
Petitioner received for Case No. 03-CR-326-1 onfcetl him in Category V. In other words,
any “counting” of Case No. 03-CR-326-1 wagsrseded by Petitioner’'s independently earned
status as a career offendeknd, of course, the Couirhposed a sentence that wef the lower
bound of the guidelines range.

Notably, Petitioner does not directly chaldee the consecutive sentence imposed by
Judge St. Eve. That is rightly so. “A semting court has discreti to make a sentence
consecutive or concurrentUnited Satesv. Taylor, 628 F.3d 420, 423 (7th Cir. 2010); see also
18 U.S.C. 8§ 3584(a). “This inclusisituations where the senteme@mposed in connection with
a revocation of supeised release.” Taylor, 628 F.3d at 423. While not mandatory, the
guidelines recommend a consecutive term oprisbnment after revotian of supervised
release. See U.S.S.G. § 7B1.3(f) (“Any tesimmprisonment imposed upon the revocation of
probation or supervised release shall be ordrdae served consecutively to any sentence of
imprisonment that the defendant is serving, Wlebr not the sentenad imprisonment being
served resulted from the conduct that is theisaf the revocation gbrobation or supervised

release.”);Taylor, 628 F.3d at 423-24.



Here, Judge St. Eve accepted Petitioner’s esgjthat he receive a below-guidelines
sentence for his supervised release violaéiiod imposed a sentence 9 months below the bottom
end of the guidelines range.udyje St. Eve exercised her detton, however, to impose this
sentence consecutively. Petitiomid not appeal this sententelt is well settled that, absent a
fundamental miscarriage of just, ‘arguments based on then&cing Guidelines must be
raised on direct appeal or not at all Allen v. United States, 175 F.3d 560, 563 (7th Cir. 1999)
(citation omitted); accordcott v. United States, 997 F.2d 340, 341-43 (7tir. 1993). Since
Petitioner did not challengiidge St. Eve’s sentence or thmu@'’s sentence on idict appeal, he
cannot pursue a 8§ 2255 claim that this CourtceimeSeptember by failing to reduce Petitioner’'s
drug sentence proportionately aimdadvance of Judge St. EgeNovember sentencing. See
United Sates v. Wisch, 275 F.3d 620, 625 (7th Ci2001) (“Allegations thathe district judge
misapplied the sentencing guidelines are notereable under § 2255.”). Nor can he claim that
Judge St. Eve’s subsequent sentencing rdtvec rendered this Court’s previously proper
sentence constitutionally deficient. SBeggs v. United Sates, 153 F.3d 439, 443 (7th Cir.
1998) (denying appeal premised on “subsequerindment to the guidelinedter [petitioner’s]
direct appeal” because “errors in the implemgnaof the Sentencing Guidelines are generally
not cognizable in a dlateral attack”)MWyatt, 102 F.3d at 244-45.

In short, Petitioner's § 2255 motion seeks anotiie at the apple after he was unable to
persuade Judge St. Eve to impaseoncurrent sentence. That slo®t state a violation of the

Fifth or Eighth Amendment or a cognizable claim under § 2255.

! Petitioner would have faced a steep dlifmad he attempted to appeal. Seg, United States v.
Sumrall, 617 F. App’x 586, 588—89 (7th Cir. 2015) (affing as substantively reasonable the imposition
of a consecutive sentence for revocation of supervised relehstd Sates v. Musgraves, 593 F. App’x
573, 574 (7th Cir. 2015)Jnited States v. Neal, 512 F.3d 427, 438-39 (7th Cir. 2008).



[1l. Conclusion

For the foregoing reasons, Petitioner’'s 8 2255 motion [1] is denied.

Dated:DecembeB, 2016 ! E " ei a ;/

Robert. Dow, Jr. &~
UnitedState<District Judge



