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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SWERVO ENTERTAINMENT GROUP ,
LLC, aMinnesota limited liability company,

Plaintiff, Case No. 16v-4692

)

)

)

)

)

V. ) Judge John Z. Lee

)

LINDA S. MEN SCH, an individual, )

LINDA S. MENSCH, P.C., an lllinois )

corporation, BRYAN CAVE, LLP, )

a Missouri limited liability partnership, )

RSK ENTERPRISES, LLC, a Delaware )

limited liability company, and )

ROBERT S. KELLY p/k/a R. Kelly, an )

individual, )
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Swervo Entertainment Group, LLCPlaintiff”) brings suit againsDefendants
Linda S. MenschandLinda S. MenschP.C.(collectively, “Mensch”) as well as Bryan Cave,
LLP (“Bryan Cave”), RSK Enterprises, LLC("RSK”), and Robert S. Kelly(*R. Kelly”).
Plaintiff alleges thatvhile it was in negotiations with RSK an®. Kelly over theterms of a
proposed dist tour aggreementMensch requested an advance deposit in the sum of $500,000 as
a gestuwe of good faith in exchange for continuing negotiations. Negotiatiomgwally broke
down, and theadvance dpositwasneverreturned tdPlaintiff.

In its Third Amended Complain®laintiff asserts claimfr conversion (Count 1), fraud
in the inducement (Count Il), breach of fiduciary duty (Count Ill), negligenoar{CV), breach
of escrow agreement (Count V), unjust enrichment (Count VI), and promissory estoppel (Count
VIl). Defendand have moved to disres theThird Amended Complai for failure to state a

claim to relief pursuant to Federal Rule of Civil Proced(iRule”) 12(b)(6). They have also
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moved to strike Plaintiff's request for attorney’s fe€ar the reasns stated belovwhefendants’
motions to dismissaregranted in part and denied in part, and the motion to strike is granted.

Factual Background?

Plaintiff is a Minnesota limited liability companyp the business of promoting and
producing concertsSee3d Am. Compl. 1L, ECF No. 52 Its principal place of business in
Minnesota where its sole member reside#d. 11-2. RSK is a Delaware limited liability
companywith its principal place of business in lllinoidd. 110. RSK’ssole member isnusic
artistR. Kelly, a resident oGeorgia. Id. §11-12. Linda Mensch is an attorney and a resident
of lllinois, and she isthe sole shareholder and officer thfe lllinois corporationLinda S.
Mensch P.C. Id. 113-5. At all times relevant to this case, Mensch held herself out tonbe a
attorney of counsel for the law firm Bry&ave. Id. 183

In January 2016Plaintiff began negotiations with RSK arfd. Kelly regarding a
proposed dist tour agreement, wherebplaintiff would receive the exclusive right to promote
and produce certain concerts performedbifelly in exchange for a performance fed.  16.

During these negotiations, RSK aRdKelly were represented yensch.Id. I 17.

1 Mensch, RSK, and R. Kelly are represented by the same counsel and have jedhtly fil

motion to dismiss the Third Amended Complaint and motion to strike Plaintiff's reéprest
attorney’s fees.See generallypefs.” Mot. Dismiss, ECF No. 58. Bryan Cave is represented by
separate counsel and thus has filed its own motion to disif&s.generally8ryan Cave’s Mot.
Dismiss, ECF No. 60. Defendants’ respective motions raise similar angsimrand the Court
therefore addresses them together in this Memorandum Opinion and Order.

2 The following facts are taken from Plaintiff's Third Amended Complaint aecekhibits
attached thereto, and they are accepted as true on review of Defenuaids’ to dismiss.See
Tamayo v. Blagojevictb26 F.3d 1074, 1081 (7th Cir. 2008).

3 The Court has federal diversity jurisdiction pursuant to 28 U.S1338(a)(1), as the
parties are diverse in citizenship and the amount in controversy exceeds $75,000.



AroundJaruary 6, 2016, Mensch requested tR&intiff wire an advance deposit in the
sum of $500,000 as a gesture of good faith in exchange for continuing negotiations regarding the
terms of thetour ggreement. Id. 122. Plaintiff insisted the funds be held atrust or escrow
accountand that lhey notbe released unté final tour agreementwvas executed Id. § 24. On
January 13, 2016Jlenschofferedan escrow account at Lakeside Bank in Chicago, llljnote
which Plaintiff could wirethe advance eposit. 1d. 125. According to Plaintiff, Mensch
representeét this timethat Defendants would returtihhe advancedepositif the parties did not
finalize atour agreement.1d. I 27. Additionally, Mensch represemwid that Plaintiff retained an
absolute and unconditional right to the return of the advance depts& event that the parties
did not reach a final agreementid. §28. On January 15, 2016, relying updmese
representationsPlaintiff transferred th&500,000 advance deposit to thgcrow account Id.
1929-30. The escrow account waantitled “LINDA S. MENSCH, P.C. RSK CLIENT
ESCROW ACCOUNT Id. T 30.

On February 5, 2016, Plaintifent Menscla draft of the tour greement.Id. § 33. In
this draft paragraph.4was entitled “Timing of any payments” amtluded a provisiostating:
“Advance of Five Hundred Thousand Dollars ($500,000.00pn full execution of this
Agreement Id.  34(emphasis addedd., Ex. 2. Plaintiff asserts thahis version of paragraph
4.4 evincesMenschs understanding thathe advance depodielonged to Plaintifet all times
prior to execution of a tour agreemeid. Y 34.

On February 23, 2016Mensch sent Plaintiff a new, revised version of the tour
agreement Id. § 35. In this version Mensch hadmodified paragraph 4.40 that it read:
“Advance of Five Hundred Thousand Dollars ($500,000.80knowledged sareceived Id.

1 38 (emphasis added)d., Ex. 3. Additionally, Mensch insertedhe fllowing languagen



paragraph4.5 “[t]he initial deposit in the amount of $500,000 is hereby acknowledged as
received by RSK Enterprises, LLC and all such funds have been authorielhinyiff] to be
released from theihda S. MenschPC Escrow account.”Id. § 39;id., Ex. 3. Plaintiff never
approved these revisions atid not have an opportunity to review or disctieEmwith Mensch
before she unilaterally inserted theid. 137, 60.

On March 8, 2016, Plaintiff requesteéddat Menschreturn theadvance deposit if the
parties were unable to finalize thmur agreement by March 11, 2016d.  43. Later that day,
Mensch left Plaintiff's counsel a voicemail confirming her receipt of thisesgid. { 45.

As of March 14, 2016, the partidsead notreacheda final agreementso Plaintiff sent
written correspondence to Mensch demandetgrn d the advance dposit Id. § 49. Mensch
did not respond to this request or return #dgancedeposit. Id. 150. On March 18, 2016,
Plaintiff sent written correspondence to a managing partner of Bryae’'sC@&hicago office
againrequestig return of theadvance deposit Id. 51. Bryan Cave denied receiving the
advance dposit and further denied having any control over the esccoauat. Id. §52. The
parties never finalized tour greementbutthe advance deposit was never returned to Plaintiff.
Id. 79 53-54.

Legal Standard

A motion undeiRule12(b)(6) challenges the sufficiency of the complai@hristenserv.
Cnty. of Boone, Ill, 483 F.3d 454, 457 (7th Cir. 2007). Under the federal notice pleading
standards, [a] plaintiff’s complaint need only provide a short and plain statement of the claim
showing that the pleader is entitled to relief, sufficient to providel#iendant with fair notice
of the claim and its basis. Tamayg 526 F.3dat 1081 (internal quotation marks omittedgee

also Fed R. Civ. P. 8(a)(2). When considering a motion to dismiss under Rule 12(b)(6), the



Court must “accepf] as true all weHpleaded facts alleged, and draldll possible inference in
[the plaintiff's] favor.” Tamay 526 F.3d at 1081.

Additionally, a complaint must allege “sufficient factual matter, accepted @sttristate
a claim to relief that is plausible on its fdte.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). For a claim to have facial
plausibility, a plaintiff must plead “factual content that allows the court to drawetsonable
inference that thedefendant is liable for the misconduct allegettl” “The plausibilitystandard
is not akin to a ‘probability requirement,” bittasks for more than a sheer possibility that a
defendant has acted unlawfully.Id. Plausibility, however, “does not impijat the district
court should decide whose version to believe, or which version is more likely than not.”
Swanson v. Citibank, N.,A614 F.3d 400, 404 (7th Cir. 2010).

When a complaint alleges fraud, the heightened pleading standard set facile iQ(b)
applies rather than the liberal pleading standard of Rule 8G®geFed R. Civ. P. 9(h)Graue
Mill Dev. Corp. v. Colonial Bank & Trust Co. of Ch927 F.2d 988, 992 (7th Cir. 1991)nder
Rule 9(b), a complaint must plead allegations of fraud with particularity. FedvRR G3(b).

Analysis

Conversion

In Count | of the Third Amended Complaint, Plaintiffings a claim of conversion,
alleging that Defendants have wrongfully assumed control of Plaintiff's $500d&ub@&nce
depositwithout auhorization 3d Am. Compl. 1. In moving to dismiss Count Defendants
argue thaPlaintiff hasfailedto sufficiently allegetheelements o conversiorclaim.

To state a claim for conversion under lllinois law, a plaintiff must alléd@gthe

defendant’s unauthorized and wrongful assumption of control, dominion, or ownefship o



plaintiff's property; (2)the plaintiff's right in the property; (3)he plaintiff's absolute and
unconditionalright to the immediate posssion of the property; dn(4)a demand for the
possession of propertyG.M. Sign, Inc. v. EIm St. Chiropractic, Lt&71 F. Supp. 2d 763, 767
(N.D. Ill. 2012) (quotingGeneral Motors Corp. v. Douglass65 N.E.2d 93, 9@®7 (lll. App. Ct.
1990)).

An asserted right to money generally does not support a claim for conversion under
lllinois law. Horbach v. Kaczmarek88 F.3d 969, 978 (7th Cir. 2002). An exception to this
general rule exists where the money at issue is “specific chattedt is, “a specific fund or
specific mong in coin or bills” Id. (internal quotation marks omitted). In addition, to prove
that itsright to the money was absolute and unconditiotied, plaintiff must show thatthe
money claimed, or its equivalerdf all timesbelonged to the plaintiff.” Id. (emphasis in
original) (quotingin re Thebus483 N.E.2d 1258, 1261 (lll. 1985)).

Here, the $500,000 advance deposit qualifies as “specific chattel,” as the deposit
constituted a determinable amount anaswegregated in an escrow accouleeDeGeer v
Gillis, 707 F. Supp. 2d 784, 789 (N.D. Ill. 201@ut Plaintiff's allegations do not indicate that
the advance depos#bsolutely and unconditionally belonged to Plaintiff at all times. To the
contrary, the allegations show that Plaintiff's right to dldgance deposionce it was placed into
the escrow account, was explicitly conditiongzbnthe partiesinability to execute a final tour
agreement.See3d Am. Compl. 28 (emphasis addedYMensch agreed that Plaintiff retained
an absolute and unconditional right to the return of the Advance Dapogie eventthat
Plaintiff and [RSK and R. Kelly] were unable to sessfully negotiate and execute a final Tour

Agreement.”);id. 161 (emphasis added) (“Plaintiff transferred [the advance deposit] to [Mensch



and Bryan Cavebn the condition thathe funds be held by them in an escrow account until
Plaintiff and [RSK and RKelly] executed a final Tour Agreement.”).

Because Plaintiff alleges that its right to the return of the advance depsssubject to a
condition, Plaintiff cannot show thahis right was absoluteand unconditional, and Plaintiff
therefore cannot state a claim for conversiddeeHorbach 288 F.3dat 977—-8 (affirming
dismissal of conversion claim under lllinois law where plaintiff's rightétum of allegedly
converted money was conditional uponfeielants’ failure to meet certain performance
conditions);DeGeer 707 F. Supp. 2dt 789-91 (dismissing conversion claim under lllinois law
where plaintiff's right to allegedly converted money was subject to congiti Accordingly,
Defendants’ motion to dismiss Count | is granteGiven Plaintiff's allegationsregarding the
circumstances surrounding the advance deposit's placement into gestcremdment would
likely be futile, andCount | is therefore dismissedth prejudice. Tribble v. Evangelides670
F.3d 753, 761 (7th Cir. 2012).

Il. Fraud

Count Il of Plaintiffs complaintassertshat Mensch, acting as an agent of Bryan Cave,
fraudulently represented that the advanceosiépvould not be released from the escrow account
unless the parties exded a final tour agreement3d Am. Compl. 69. In supportPlaintiff
allegesthat Menschknew or believed these representations were falsthe time they were
made Id. 1 73. Plaintiff further alleges tha¥lenschnever intended to hold the deposit in the
escrow accounts promised, as evidermcén part by her unilateral revisions tdPlaintiff's

proposed tour agreemernitl.

4 BecauseDefendants’ motion to dismiss Counsigrantedon the basis that Count | fails

to state a claim for conversion, the Court need not address Defendants’ altergativerdrthat
Count | isalsobarred as a matter of law unddoorman Manufacturing Co. v. National Tank
Co. 435 N.E.2d 443 (lll. 1982).



Defendants havenovedto dismiss Count Il on the ground that Plaintiff has failed to
plead fraud with particularity as requirdy Rule 9(b). Additionally, Defendants argue that
Count Il is legally insufficient unddHinois law asaclaim for promissory fraud For the reasons
explained below, the Court rejects both of these arguments, and Defendants’ motionigs dis
Count llis accordingly denied.

A Rule 9(b)

Rule 9(b)requires a partpleading fraud in federal coutd state with particularity the
circumstances constitutingpe allegedfraud Fed R. Civ. P. 9(b) This heightenedstandard
“ordinarily requires describing thesho, what, when, where, and hoowf the fraud although the
exact level of particularity that is required will necessarily diffased on the facts of the cédse
AnchorBank FSB v. Hofer649 F.3d610, 615(7th Cir. 2011) “One of the primary purposesf
Rule 9(b)’s heightened pleading requirements is to provide notice to the defendantslaihtbe
lodged against them.United States ex rel. Kalec v. NuWave Monitoring, L8CF. Supp. 3d
793, 801 (N.D. lll. 2015)citing Vicom, Inc. v. Harbridg®&lerch. Servs., Inc20 F.3d 771, 777—
78 (7th Cir. 1994)).

Here, in movingto dismiss Plaintiff's fraud claimDefendantsargie that Plaintiff has
failed tosufficiently identify whatallegedly fraudulent statements Mensch maatelwhere and
how she madehem This is specious. The complaintspecifically identifies what Mensch
falsely representedin particular, that the advancesgbsit would not be released from the
escrow account unless and until gharties executed a final tougr@ement. 3d AmComg.
169. It also alleges thahis representation was made verballyJanuary 13, 20161d. 26—

27. And although the complaint does not pinpoint Mensch’s location at the time she made the

representations, it specifitise location of her place of business (161 North Clark Street, Suite



4300, Chicago, lllinois) as well as the location of the escrow account thahevasbject of the
alleged fraud (Lakeside Bank in Chicago, lllinoidyl. 119, 25. Given these allegations and
the nature of this casehe Court concludes tha&laintiff has net the heightened pleading
requiremerd of Rule 9(b).

Defendantgurther arguehatPlaintiff's fraudclaim is flawedoecause’laintiff has failed
to allege to whom the allegedly fraudulent statements were mealéhe contrary, however, the
complaintclearly states that Mensch made the allegedly fraudulent representations “to fPlaintif
Id. 126. Defendants nevertheless suggemstt Plaintiff, asa corporate entity, must offer the
name of the specific individual to whom Mensch made her representations. Buod&dfehave
cited no authority in support of this position, and case law suggests that Ptaadtdfjations
suffice under Rule 9(b)s they currently standSee, e.g.Medscript Pharmacy, LLC v. My
Script, LLG 77 F. Supp. 3d 788, 7934 (N.D. Ill. 2015) (holding that plaintifadequately
pleadedfraud with particularity under Rule 9(b) even though plaintiff had not identified the
specifc individuals to whonthe allegedly fraudulent representations were maddpreover,
because Plaintiff is amalllimited liability companywith only a singlemember, the universe of
specificindividualsto whom the representati®were likely made is radtively limited, and the
complaint thus gives Defendants adequate notice under Rule 9(b) of the nature ointhe cla
against them See Kalec84 F. Supp. 3d at 801.

In sum,Plaintiff has complied with Rule 9(l§ndadequately identified thenho, what,
when, where, and hdwof the alleged fraud The Courtthereforedenies Defendants’ motion to

dismiss Count Il on this basis.



B. Promissory Fraud

Next, Defendants arguat Plaintiff's claimin Count Il should be treated as a claim for
promissory fraud, \&en though Plaintiff has labeled it as a claim for fraud in the inducement.
Defendants further argue that Plaintiff's clafor promissory fraudnust be dismissed on the
ground that its legally insufficient.

Under lllinois law, promissory frauithvolvesa false statement of intent regardingure
conductwhereadraud in the inducememvolvesa false statement of existing or past fasee
Wigod v. Wells Fargo Bank, N,A&73 F.3d 547, 57(rth Cir. 2012) In other wordsa temporal
elementdelineateghe two causes of actiorepresentations regarding future conduct generally
fall under the doctrine of promissory fraudhereasstatements regarding present or dasts
give rise to a claim fofraud in the inducementSeeTriumph Packagig Grp. v. Ward 877 F.
Supp.2d 629, 65 (N.D. lll. 2012) (noting that the “tense” @& statementhangeswhether a
court will consider thestatement to be promissory fraud or fraud in the inducemé&fitjere a
complaint purports to bring a claim for frairdthe inducement, courts will nevertheless treat the
claim as one for promissory fraud if the claim is more accurately charades such under
state law See, e.g.d. at 644—-46;Naturalock Sols., LLC v. Baxter Healthcare Condo. 14
CV-10113, 2016 WL 5792377, at+6 (N.D. Ill. Oct. 4, 2016)HPI Health Care Servs., Inc. v.
Mt. Vernon Hosp., Inc545 N.E.2d 672, 682 (lll. 1989).

Here,the Court agrees with Defendants that Count IPlafintiff's complaintshould be
treated as a claim for promissory fraudlaintiff allegeghatMenschfalsely represented thahe
and Bryan Cavéwould holdthe Advance Deposit in an escrow account, \&odld notrelease
the funds unless and unBlaintiff and[RSK and R.Kelly] executed a final Tour Agreement.”

3d Am. Compl. 169 (emphasis added)Becausethese statements describl@nsch’sfuture

10



conduct lllinois law requires the clainm Countll to be treated as a claim fpromissory fraud.
Triumph 877 F. Supp. 2dt 644-45;see alsoSteinberg v. ChiMed. Sch.371 N.E.2d 634, 641
(ll. 1977)(emphasis added)nterpretinga statementhat “the studerits potential for the study
and practice of medicinwill be evaluatedon the basis of academic achievement” to be a
statement regarding future conduct for purposes of fraud xlaim

Generally promissory fraud is unactionable under lllinois lawigod 673 F.3d at 570.
But lllinois courts recognize &road exception to the rule where “the false promise or
representation of future conduct is alleged to be the scheme employed to accompieindthe
Triumph 877 F. Supp. 2d at 645 (quotiktiPl, 545 N.E.2d at 682 accordWigod 673 F.3d at
570. To invoke this exception, a plaintiff must allegjgher“a pattern of fraudulent statements”
or “one particularly egregious fraudulent statemen®Wigod 673 F.3d at 57@quoting BPI
Energy Holdings, Inc. v. IEC (Montgomery), LL664 F.3d 131, 136 (@tCir. 2011). In
addition, the plaintiff mustpoint to specific, objective manifestatiortd the defendant’s
fraudulent intennhot to keep the promise at the time the promise was.nmddéBowerv. Jones
978 F.2d 1004, 1011 (7th Cir. 1992)

Here, Plaintiff has stated a claim for promissory fralog alleging that Mensch never
intended to keep her promise to return the advance deposit. 3d Am. Coi3pl.Flirther,
Plaintiff supports this claim by allegirgpecific, objectivenanifestation®f Mensdr’s fraudulent
intent. First, Plaintiff alleges thatlenschbroke her promiséo return the advance deposven
thoughshe knewthe partiedhadnever reached a final tour agreement anein thoughPlaintiff
had repeatedlyrequested the deposit’'s returihd. 1 23, 43, 49, B54. In addition Plaintiff
points to Mensch’s revision® the tour agreementwhich she made onlgfter Plaintiff had

already placed the advance deposit thiesescrowaccountMenschhad set upSee id129-30.

11



In these revisionsiMenschreplacedlanguage previously reflecting her promise to return the
deposit withnew languagestatingthat the advance deposit was “acknowledge as received” and
“authorizad by [Plaintiff] to be released Id. {1138-39. These revisions were made unilaterally
and without Plaintifs knowledge orapproval and Plaintiff had not, in fact, authorized the
release of the advance deposd. § 37, 60.

Taking these allegations a light most favorable to Plaintifthe Cout finds thatthe
complaint plausibly allege that Mensch engaged in a fraudulent scheme by intentionally
inducingPlaintiff to deposit funds into escromhensheplannedo retain theundsregardless of
whether the tour agreement was finalized hese akgations suffice to state a claim for
promissory fraud under lllinois’s “scheme” exceptiofee e.g, Wigod 673 F.3d at 57471
(promissory fraud scheme alleged agamsttgage servicervhere plaintiff alleged that servicer
systematically and intentioliya broke promises to mortgagorsee alsdstamatakis Indus., Inc.

v. King, 520 N.E.2d 770, 773 (lll. App. Ct. 1987) (holdithgt “protracted negotiatiofivretween
the partieswere sufficient evidence of gromissory fraudscheme and thdit is a question of
fact for the trier of fact to determine the ultimate iSsoé fraudulent intent As such,
Defendand’ motion to dismisount llis denied.

1. Breach of Escrow Agreement

In Count V? Plaintiff brings a claim for breach of contrael|eging that Mensch and
Bryan Cavebreached the terms tteir escrowagreement by releasirigjaintiffs moneyeven
thoughPlaintiff neverexecuted a final tourggeementwith RSK and R. Kelly In moving to

dismiss this claim,Defendants asseitthat lllinois’s statute of fraudsrequires all escrow

5 For reasons that will become clear, the Court finds it useful to considetifP$aataim

in Count V before turning to consider the claim in Count Ill.

12



agreementso be made in writing.On this basisDefendantsontendthatthe escrow agreement
is unenforceabléecause Plaintiff has not alleged the existence of a written agreement

In general, @ontract falls under the lllinois statute of frauid is a contract (1vith the
executor of an estate, (®) guarantee the debt of another, i(Bonsideration of marriage,
(4) for a performance that cannot be completed within one year, tor @) sale of an interest
in land. See740 Il. Comp. $at. 80/1, 2. The statute of frauds “functi¢s] [ ] as an evidentiary
safeguard” by requiring contracts falling within its scope to be in writimgoider to be
enforceable. Mclnerney v. Charter Golf, Inc.680 N.E.2d 1347, 1351 (lll. 19973ee also
Gideon ServDiv. v. DunhamBush, Inc. 400 N.E.2d 89, 91lll. App. Ct. 1980) (“A statute of
frauds is designed to prevent perjury and fraud in enforcing parol corijtacts.

lllinois courts haveheld that wherghe subject mattemnderlyingan escrow agreement
falls within the statute of fraudshe escrow agreememugd be in writing See e.g, R & B
Kapital Dev., LLC v. N. Shore Cmty. Bank & Trust,@&32 N.E.2d 246, 253 (lll. App. Ct. 2005)
(holding that statute of frauds in lllinois Credit Agreements Act goverasew agreement for
construction loan proceedghere the escrow agreement qualifeesia “credit agreement” under
the Act); Melrose Park Nat'lBank v. Carr 618 N.E.2d 839, 843II{. App. Ct. 1993)
(considering whether escrow agreement concerning funds for a proposestatakransaction
satisfied the statute of fraudspBut Defendants have not citeédindthe Gurt has not found-
any authoritystating that all escrow agreementseacategorically required to be in writing
regardless of their underlying subject matter. Rathealid escrow agreememerely requires
“an agreement between a grantor and a grantee as to the conditions af depwesry of the

deposited item to thescrowee, and communication of the agreed upon conditions to the

13



escrowee.” Melrose Park 618 N.E.2d at 843. In addition, Defendants do not contend that the
subject matter underlying the escrow agreement is subject to the stdtatedsf
Defendantsrelianceuponthe centuryold caseMain v. Pratf 114 N.E. 576 (lll. 1916), is
unavailing In that case, the lIllinois Supreme Court stated in pa#isaig[a]n escrow has been
defined to be avritten instrument which by its terms imports a legal obligation, and which is
deposited by the grantor. . with a stranger or third party to be kept by the depository until the
performance of a condition or the happening of a certain evédtdt 578 Defendans claim
that the term‘written instrument” in thissentence fronMain is a mandate that all escrow
agreements must satisfy the statute of frauBst Defendants reatflain for more than it is
worth, and none of the other case law tbetfendarg cite supposd the proposition that an
escrow agreement must be in writing when its underlying subject matter iseaihsidtatute of
frauds SeeDefs.” Mot. Dismiss at 1&citing Albrecht v. Brais 754 N.E.2d 396, 399 (lll. App.
Ct. 2001);Merchants Nat'l Bank of Aurora v. Frazie87 N.E.2d 611, 616 (lll. App. Ct. 1996)
For thesereasonsPlaintiff’s failure to allege the existence of a writegreementioes not doom
its claim for breach of escrow agreement, Bedendantsmotion to dismiss Count V is denied.
V. Breach of Fiduciary Duty
Plaintiff alleges in Count Il thatlensch and Bryan Cawmndertooka fiduciary dutyto
hold theadvancedeposit in an escrow account unless and until the padsehed a final tour
agreement.3d Am. Compl. 7. Plaintiff further allegeshatMensch and Bryan Cauweached
this fiduciary duty by releasing the funds without Plaintiff's approval or consémt.q 78.
Defendand havemovedto dismiss Plaintiff's claim for breach of fiduciaduty on the grounds
that (1) Plaintiff hasfailed to sufficiently allege the existare of a fiduciary duty, and (2)e

claim is duplicative of Plaintiff'€laim in Count V for brach of escrow agreement.
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Defendants’ first argumenrg without merit Unde lllinois law, a fiduciary relationship may
arise either (1)as a matter of law from the relationship of the parties” ofif@%ed on the facts of a
particular situation, such as a relationship where confidence anddruspased on one side,
resultirg in dominance and influence on the other sidgege&Dahlin v. Evangelical Child & Family
Agency 252 F. Supp. 2d 666, 669 (N.D. Ill. 200Zjurther as a matter of langn escrow agent
owes a fiduciary duty to act only according to the terms of the escrow instsucEdelman v.
Belco Title & Escrow, LLC754 F.3d 389, 393 (7th Cir. 20148escor, Inc. v. Chi. Title & Trust
Co, 446 N.E.2d 1209, 1213 (lll. App. Ct. 1983). Thus, by alleging that Mensch and Gayan
agreed to holdhe advance deposit in escrow, Plaintiff has sufficiently alleged the existerece of
fiduciary duty arising from the parties’ escrow agreem&ee3d Am. Compl. 188-93.

By contrastDefendants’ second argument has legs. Courts have the authority to dismiss
duplicative claims.SeeBarrow v. Blouin 38 F. Supp. 3d 916, 920 (N.D. Ill. 201&)D.I.C. v.
Saphir, 2011 WL 3876918at *9 (N.D. lll. Sept. 12011). Claims are considered duptige
rather than merely pdeked in the alternativeto one anotherif they (1) involve the same
operative facts(2) involve the same injuryand (3)require proof of essentially the same
elements.Barrow, 38 F. Supp. 3d at 928eringer v. Standard Parking O’Hare Joint Venture
2008 WL 4890501at*4-5 (N.D. Ill. Nov. 12, 2008).

As currently allegedPlaintiff's breach of fiduciary duty clains entirely duplicative oits
claim for breach of escrow agreemeifiirst, in support ofboth claims Plantiff alleges thatthe
parties entered into an agreement whengleypsch and Bryan Cawaegreed to hold thedvance
deposit funds in escrow and release the fundsnly if Plaintiff executed a finalour agreement
with RSK and R. Kelly 3d Am. Compl. {7, 89. Plaintifffurther allegeshatDefendars acted

wrongfully by releasing theedvancedeposit from the escrow account even thoughtowr
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agreementvas ever finalized Id. 178, 92. Plaintifs claimsfor breach of fiduciary duty and
breach of exyow agreemenare thusbasedupon the same operative fact3hey are also based
upon the same alleged injury: Plaintiff's loss of #®0,000edvancedeposit. See id{ 180, 94

Moreover these two claimsequre proof of the same elementBypically, fiduciary duty
claims and breach of contract claims call for proof of different sets of elemé&udmpare
Wigod 673 F.3d at 560 (breach of contraetjth McMahan v. Deutsche Bank A@38 F. Supp
2d 795, 809 (N.D. Ill. 2013) (breach of fiduciary dutyBut in this case, as discussguapra
Plaintiff's breach of fiduciary duty claim rests solely upon the existevfca fiduciary duty
arising from the parties’ escrow agreemelmdeed,Plaintiff has neither alleged in its complaint
nor argued in its sponse brief that anything other than the escrow agreement gave rise to
Defendants’ allege@iduciary duty. See3d Am. Compl. ¥7-81; Resp. at-8, ECF No. 69.
Thus, to pove the existencand breach of a fiduciary duty in this caBdaintiff must pree the
existence and breach of an escrow agreement. As such, Plaintiff's breadomdr§i duty
claim—at leastunder the theorf fiduciary dutycurrently alleged-conflates withPlaintiff's
breach of escrow agreement claim so as to “require proofsehtally the same elements.”
Barrow, 38 F. Supp. 3d at 9268ee alsdBeringer, 2008 WL 4890501, at *7 (finding that breach
of fiduciary duty claim was duplicative of breach of contract claim whgwen the particular
facts alleged, he determinationfowhether a fiduciary duty was breachigens] identical with
determining whether the contract for the provision of services was breached”)

In sum Plaintiff's claimsfor breach of fiduciary duty and breach of escrow agreement
involve the same operative facts, involve the same injury, and require pesseottiallythe same
elements Theseclaims are therefore duplicative of one anothgarrow, 38 F. Supp. 3d at 920.

The Court thereforedismisses Plaintiff's clainfor breach of fiduciary duty. This is Plaintiff's
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third attempt to amend its complaint. As the Court previously informed Plaintiffunioef
amendment will be allowed. Accordingly, this dismissal shall be with preju&ieeTribble, 670
F.3dat 761 (quoting Hukic v. Aurora Loan Serys588 F.3d 420, 432 (7th C2009) (* District
courts have broad discretion to deny leave to amend where thererépeated failure to cure
deficiencies”).
V. Negligence

Next, Plaintiff alleges in Count IV that Mensch and Bryan Cawere negligenbecause
they failed to use reasonable care holding Plaintiff’'s advance deposit in thescrow account
Defendants havemoved to dismiss Plaintiff's negligencelaim for running afoul of the
Moormandoctrine.

In Moorman Manufacturing Co. v. National Tank Cthe lllinois Supreme Court held
that “[tJort theory is appropriately suited for personal injury or propertyadgmesulting from a
sudden odangerous occurrence,” wherdghs “remedy for ecomuic loss ... lies in contract.”
435 N.E.2d 443, 449 (lll. 1982). Although tMoormandoctrine originally applied to bar tort
recovery for economic loss in the products liability setting, lllinois cduaise sinceextended
the Moormandoctrine to othesettings where the parties’ relationship is governed by contract
and the plaintiff's injury stems from an alleged breach of the cont@@tMut. Serv. Cas. Ins.
Co. v. Elizabeth State Bank65 F.3d 601, 615 (7th Cir. 200Qollins v. Reynard607 NE.2d
1185, 1187-88 (lll. 1992Miller, C.J., concuring).

Plaintiff's alleged injuryin this caseas a textbookexample of economic loss: Plaintiff
placed $500,000 into an escrow account controlled by Mensch, the parties agreed that the
$500,000 would be released to RSK and R. Kelly only if a tour agreement was finalized, and

Mensch and Bryan Cave released the $500,000 even though this condition was not met. 3d Am.
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Compl. 1182-83. Plaintiff suffered no personal or property damage, idnjury stems
entirely from Defendants’ alleged breach of the parties’ escrow agree®eatd. As such, the
Moormandoctrire bars Plaintiff from pursuing a negligence claim in seeking a remedy for this
economic loss.SeeAm. United Logistics, Inc. v. Catellus Dev. Coiil9 F.3d 921926-28 (7th

Cir. 2003) (affirming dismissal of negligence claim as barred uNd®mrmandoctine where
plaintiff's injury arose from breach of contraerms.

Plaintiff nevertheless contends that it should be permitted to proceed withligeneg
claim on the ground that it falls within an exception to M@rmandoctrine. lllinois courts
recognizeexceptions to théloormandoctrine wherethe plaintiffs damages are proximately
causé by either (1)a defendant’s intentional false representatian, fraud), or (2) a negligent
misrepresentation by a defendant in the business of supplying information for daeauof
others in their business transactior&eeid. at 927;In re Ill. Bell Switching Station Litig 641
N.E.2d 440, 443-44 (lll. 1994).

Plaintiff is precluded as a matter of law from arguing the fraud exception. Although this
exception may permit recovery for economic loss under a theory of intentohat toes not
permit recovery for economic loss under a negligence thergscott v. Argen Cqr, No. 13
CV 6147, 2014 WL 4638607, aBXN.D. Ill. Sept. 17, 2014}holding that fraud exception to
Moorman doctrine did not apply to negligence claimecause “[rdgligenceis by definition
unintentional [and]therefore cannot constitute fraud, which is by definition intentipnal

Ibarolla v. Nutrex Research, Inc2012 WL 5381236at *6 (N.D. Ill. Oct. 31, 2012)(citing

6 lllinois courts recognize a third exception te toormandoctrinewherethe plaintiff

sustained personal injury or property damage resulting from a sudden or dangeuorenoec
See Am. United Logistic819 F.3d at 927. This third exception is not at issue in the present
case.
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Olson v. Huntés Point Homes, LLCO64 N.E.2d 60, 64 (lll. App. CR012)) ([T] he secod
exception to théloormandoctrine cannot apply to a negligence clajm.”

Plaintiff’ s reliance on the “negligent misrepresentation” exception is likewise umayaili
It is true that legal practitioners, such as Mensch and Bryan Cave, may sangtially as
individuals in the business of supplying information for others for purposes of this iercept
Cf. Collins v. Reynard607 N.E.2d 1185, 11887 (lll. 1992) (finding exception tavioorman
doctrine where plaintiff brought a legal malpractice claim under a tort the@y) generally
speaking an attorney owes a professional daty}y to his client, not to nonclient third parties.
Jewish Hospof St. Louis, M. v. Boatmen's NdtBank of Rlleville, 633 N.E.2d 1267, 1278ll.
App. Ct.1994) Under limited circumstances, a noncliémrd partymay maintain a negligence
action against an attorney if the third party is able to prove that therpnouepose athintent of
the attorneyclient relationship was to benefit or influentee third party. 1d. Plaintiff, however,
has not alleged that Mensch’s or Bryan Cave'’s relationshiptigih clients RSK and R. Kelly
was formed for the primary purpose of benefiting or influencing Plaintltir has Plaintiff alleged
that Mensch or Bryan Cave made a negligent misrepresentadicrordingly, Plaintiff has not
pleaded sufficient facts to fall under the negligent migegentationexceptionto the Moorman
doctrine

For these reasons, Defendamhotion to dismiss Plaintif6 negligence claimn Count
IV as barred by th#Moormandoctrineis granted. Given Plaintiff's allegations of the nature of
its relationship with Deendants amendment would likely be futile. Count IV is therefore

dismissedwith prejudice. Tribble, 670 F.3cat 761.
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VI. Quasi-Contractual Relief

As an alterative to its claim irCount V for breach of thescrow agreement, Plaintlifis
pleaded an unjust enrichment clairagainst all Defendania Count V| as well asa promissory
estoppel claim againdensch and Bryan Cave Count VIIl. Defendant move to dismisshese
guasieontractual claimson the ground thaPlaintiff did not properly plead #m in the
alternative to itdreach of contract claim

Under the federal notice pleading standards, a maherallymay pleadclaimsin the
alternative, even if the claims amconsistent. SeeFed. R. Civ. P. 8(d)(2)Telefonix, Inc. v.
Response Eng, Inc., No. 12 C 4362, 2012 WL 5499437, at85(N.D. lll. Nov. 13, 2012 Under
lllinois law, however,“a plaintiff may not pursue a quantractual claim where there is an
enforceable, express contract between the part@oimeens, Holloman, Sibehc. v. AB Volvo
349 F.3d 376, 397 (7th Cir. 2003ge alsd’rodromos v. Poulg$60 N.E.2d 942, 948Il. App. Ct.
1991) Accordingly, courts applying lllinois law have held thdtete a claim of unjust enrichment
or promissory estoppel incorporates paragrafiegingan express contract between the parties, the
claim cannot proceedSeg e.g, Nathanv. Morgan Stanley Renewable Dev. Fund, LNG. 11 C
2231,2012 WL 1886440, at?5-16 (N.D. lll. May 22, 2012) Sharrow Grp. v. Zausa Dev. Corp.
No. 04 C 6379, 2004 WL 2806193, at *3 (N.D. Ill. Dec. 6, 2004)

In Count V, Plaintiff alleges that itentered into a valid, enforceable escrow agreement”
with Mensch and Bryan Cave8d Am. Compl.{89. Plaintiff has incorporated this allegation by
reference in Counts VI and VIId. 95 (incorporating paragraphs 1 through 94 by refergnice
11104 (incorporating paragraphs 1 through 103 by reference). Thu3ounts VI and VIIPlaintiff
has alleged the existence of a contract while simultaheallsging quastontractual claimsThis

deficiency in the pleadings warrants the dismissal of Counts VI andSék Telefonj}2012 WL
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5499437, at *56; Nathan 2012 WL 1886440, at15-16; Team Impressions Inc. v. Chromas
Techs. Canada, Inc.No. 02 C 5325, 2003 WL 355647, at *4 (N.D. lll. Feb. 18, 2003)
Accordingly, Counts VI and VIl are dismissedThis is Plaintiff's third attempt to amend its
complaint. As the Court previously informed Plaintiff, no further amendmentbwildllowed.
Accordingly, this dismissal shall be with prejudicgeeTribble, 670 F.3d at 761.
VIl.  Motion to Strike Attorney’s Fees

Finally, Defendants argue that Plaintsffequest for attorneg feesshouldbe stricken
from the complaint. Becausgurisdiction of thiscaseis based on diversity of citizenshighe
Courtmust look to lllinois state law to resolve tissue Champion Parts, Inc. v. Oppenheinmer
& Co., 878 F.2d 1003, 1006 (7th Cir. 1989). Under lllinois law, attoméaes andhe ordinary
expenses of litigation are not allowable to the successful party abseaitite sir contractual
agreement. Id.; Riley Acquisitions, Inc. v. DrexleP46 N.E.2d 957, 967 (lll. App. C2011)
(citing Kerns v. Engelke390 N.E.2d 859, 868ll. 1979)).Plaintiff has not identified anguch
statute orcontractualagreement and thus is neatitled to recover attorney’s feesSee e.g,
Batteast Constr. Co. v. Pub. Bldg. Comm'rCbi., 195 F. Supp2d 1045, 1052 (N.D. Ill. 2001)
(striking request for attorney’s fees under lllinois law). Defendantgiam to strike Plaintiff's

request for relief in the form of attorney’s fees is therefore grdnted

! Plaintiff asserts that a party may recover attorney’s fees where deferdants bad

faith, vexatiously, wantonly, or oppressively. But the cases Plaintiff citesppost of this
assertion address the availability of attorney’s fees under federal aortaw, rather than
lllinois law, and they are thus inapplicable to this caSeeResp. at 14citing Peterman v.
United StatesNo. 133320, 2014 WL 1345938, at *6 (C.D. Ill. Apr. 4, 2018&}jve v. United
States 366 F.3d 520, 521 (7th Cir. 2004)
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Conclusion
For the rasons stated herein, Defendambotions to ¢smiss[58] [60] are granted in part
anddenied in part. Countslll, IV, VI, and VIl of the Third Amended Complaiatre dismissed
with prejudice Defendantsmotion tostrike Plaintiff's request for attorneyfees is grantedin
all other respects, Defendants’ motions to dismiss are denied.

IT 1S SO ORDERED. ENTERED 4/13/17

\/ﬁjj\—p&___.
John Z. Lee
United States District Judge
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