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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANGEL McDONNELL, )
)
Plaintiff, )
) No. 16 C 5011
V. )
) Judge Sara L. Ellis
NATURE'S WAY PRODUCTS, LLC, )
)
Defendant. )

OPINION AND ORDER

After learning that Alive! Women’s Engy Supplements (“Women'’s Alive”) contain
substantial ingredients that are not “Made m tISA” as advertised, Plaintiff Angel McDonnell
filed this putative class action complainaatst Defendant Nature’s Way Products, LLC
(“Nature’s Way”), Women'’s Alive’s manufactureMcDonnell brings claim$or violations of
the lllinois Uniform Deceptive Trade Practicgst (“UDTPA”), 810 Ill. Comp. Stat. 510/&t
seq, the lllinois Consumer Fraud and Decep®Buesiness Practices Act (“ICFA”), 815 IlI.
Comp. Stat. 505/&t seq.and certain other states’ consurfraud laws, in addition to an unjust
enrichment claim. Nature’s Way has filed a motion to dismiss the amended complaint [27].

The Court grants in part and denies irt plae motion to dismiss. Because McDonnell
has not alleged that Nature’s Way'’s repreg@na about Women'’s Alive will harm her in the
future, the Court dismisses the UDTPA claiBut the Court allowsicDonnell to proceed on
her ICFA and unjust enrichmediaims, finding that she hasffaiently pleaded the required
ICFA elements at this stage and that the urgnsichment claim riseor falls alongside the
ICFA claim. And although at this stage theutt allows McDonnell’s claims under other states’

consumer fraud laws to proceed, she cannot puetieé for any claims related to unidentified
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Nature’s Way products. Finally, because the Seventh Amendment allows for jury trials in
certain cases even where no such right exists in state court and the Court finds McDonnell’s
ICFA claim provides her with theght to a jury, the Court refusdo strike the jury demand.
BACKGROUND*

McDonnell, a resident of Plainfield, lllais, purchased Women’s Alive on several
occasions in 2013 and 2014 at CVS and Walgreensssin Joliet and Rinfield, lllinois.
Women'’s Alive is one of a number of vitamiapgplements manufactured and sold by Nature’s
Way. Women'’s Alive includes vitamin C in the foohascorbic acid assgnificant ingredient.
Although the ascorbic acid is manufactured aéeof the United States, the Women’s Alive
label states both on the batimf the box and the bottleahit is “Made in USA.? But pursuant
to the Federal Trade Commission’s guidelioescerning domestic source representations,
because the product contains foreign-sourcednuit&C, the “Made in USA” statement should be
qgualified. McDonnell relied on threpresentation that Womemsve was made in the USA
when buying the supplement because she prefgnsrathase goods made in the United States
instead of imported goods and she believed tleatitamins contained in the supplement did not
originate from foreign sources.

LEGAL STANDARD
A motion to dismiss under Rule 12(b)(6) chafies the sufficiency of the complaint, not

its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.

! The facts in the background section are takem fcDonnell’s amended complaint and are presumed
true for the purpose of resolving Nature’s Way’s motion to disngge Virnich v. Vorwaldb64 F.3d

206, 212 (7th Cir. 2011);0cal 15, Int'l Bhd. of Elec. Workers, AFL-CIO v. Exelon Cp#85 F.3d 779,
782 (7th Cir. 2007).

2 The amended complaint includes a photograpghefabel of the bottom of a Women'’s Alive box
purchased in 2016. The label includes a 2014 copyaigthtMcDonnell alleges that “it is either the same
as or very similar to the labels seen by Plaintiff.” Doc. 24 { 10.
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1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all well-
pleaded facts in the plaintiff's complaint and dsaall reasonable inferences from those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe849 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must notygeovide the defendant with fair notice of a
claim’s basis but must also be facially plausib¥shcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ee also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim hasdapiausibility when the plaintiff pleads
factual content that allows the court to dra@ thasonable inference that the defendant is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

Rule 9(b) requires a party alleging frauddtate with particularity the circumstances
constituting fraud.” Fed. R. Civ. P. 9(b). Thadinarily requiredescribing the ‘who, what,
when, where, and how’ of the fraud, although the ebeall of particularitythat is required will
necessarily differ based ¢ime facts of the case AnchorBank649 F.3d at 615 (citation
omitted). Rule 9(b) applies to “all aveents of fraud, not claims of fraudBorsellino v.
Goldman Sachs Grp., Inét77 F.3d 502, 507 (7th Cir. 2007). ‘t¥aim that ‘sounds in fraud'—
in other words, one that is premised upon a course of fraudulent conduct—can implicate Rule
9(b)’s heightened pleading requirementkd’

ANALYSIS

UDTPA Claim (Count I)

The UDTPA only provides for injunctive religfhere a plaintiff can “show that the
defendant’s conduct will likely cause it saffer damages in the futureKensington’'s Wine
Auctioneers & Brokers, Ina. John Hart Fine Wine, Ltd909 N.E.2d 848, 857, 392 Ill. App. 3d

1, 330 Ill. Dec. 826 (2009). Nature’s Way argtieat the Court should dismiss McDonnell’s



UDTPA claim because she has not adequatelgedi¢hat Nature Way'’s representations that
Women'’s Alive is made in the USA will harmmia the future. “Past exposure to illegal
conduct does not in itself showpeesent case or controversy regagdnjunctive relief . . . if
unaccompanied by any continuing, present adverse eff@tSlea v. Littleton414 U.S. 488,
495-96, 94 S. Ct. 669, 38 L. Ed. 2d 674 (19'H¢gre, although McDonnell does include a
picture of a label from a Women'’s Alive bpxrchased in 2016 arouttake time she filed the
amended complaint, she does not allege thahsls recently purchas#domen’s Alive (only
claiming to have purchased it in 2013 and 20Mdreover, her present awareness of Nature’s
Way's alleged deceptive labeling practices—adeawed by the filing of this lawsuit—means
that she is unlikely to be harmed in the fietby Nature’s Way’s labeling claims, be it with
respect to Women’s Alive supplements diestunnamed supplements that Nature’s Way
manufactures that contain vitamin Gee Camasta v. Jos. A. Bank Clothiers, In61 F.3d 732,
740-41 (7th Cir. 2014) (finding thataintiff was not entitledo injunctive relief on UDTPA
claim where he was aware of defendant’s gaiastices and only offedespeculation that he
would be harmed by defendant’s practices because he had been harmed in thepasiiis v.
CVS Health Corp.No. 16-cv-5973, 2017 WL 569157, at *2 (N.D. Ill. Feb. 13, 2017)
(dismissing claim alleging violeon of UDTPA for labeling Vitanin C drops and other products
containing vitamins with false statements of origgctause “[p]laintiff has not alleged that he is
likely to keep buying products from Defendaniimithe knowledge of their allegedly deceptive
practices”);Johnson v. Wal-Mart Stores, In&No. 3:15-cv-775-DRH-DGW, 2016 WL 3753663,
at *2-3 (S.D. lll. July 14, 2016)[T]he plaintiffs’ awareness ahe defendants’ tendency to

mislabel products means the plaintiffs can efature harm by exercising consumer choicg.”).

3 McDonnell urges the Court to follolaeiner v. Johnson & Johnson Consumer Caiich found
plaintiffs had standing to pursugtnctive relief under ICFA despite the fact that they were unlikely to
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The fact that Nature’s Way markets a numbeproducts or has beenesifor making unrelated
allegedly misleading claims does not matter; fiseie is whether McDonnell has asserted a basis
for future harm with respect to the alleged mislabeling of Women’s Alive. McDonnell is aware
of this alleged deception and so can avoid the problem in the fiBeeeKljajich v. Whirlpool
Corp, No. 15 C 5980, 2015 WL 8481973, at *4-5INIIl. Dec. 10, 2015) (discussing
requirement of future harm for UDTPA acticasd finding that plainti could not proceed on
UDTPA claim because she knew of risks conoeg defendants’ ovens and so could avoid
buying them in the future). Thus, without mdinan McDonnell’s claim of speculative harm,
following Camastathe Court dismisses the UDARIaim without prejudice.
Il. ICFA Claim (Count I1)

To state an ICFA claim, McDonnell must aiée(1) a deceptive amfair act or practice
by Nature’'s Way, (2) Nature’s Way'’s intenatiMcDonnell rely on the deceptive or unfair
practice, (3) the deceptive or unfaractice occurred in the courgkconduct involving trade or
commerce, and (4) Nature’s Way’s deceptiveinfair practice caed McDonnell actual
damage.Wigod v. Wells Fargo Bank, N,A&73 F.3d 547, 574 (7th Cir. 201R)Jm v. Carter’'s
Inc., 598 F.3d 362, 365 (7th Cir. 2010). BecaMs®onnell proceeds on a deceptive practices
claim, she must meet Rule 9(b}isightened pleading standail@amasta761 F.3d at 737.

First, Nature’s Way argues that McDonnedllaim fails for lack of specificity because
she includes in the amended complaint a piad@itbe label on the botto of a Women'’s Alive
box purchased in 2016, but she purchased Wan&iive in 2013 and 2014. She need not have

included a photograph of the allegedly decemtadement in her amended complaint, however,

purchase defendants’ products in the future. 18aC 5876, 2016 WL 128098, *t (N.D. Ill. Jan. 12,

2016). Leinerdid not address whether a plaintiff could obtain injunctive relief under the UDTPA nor did
it mentionCamastaa Seventh Circuit case that clearly controls the question of whether McDonnell can
proceed with her UDTPA claim.



and so the Court treats the photograph only sepresentative example of Nature’s Way’s
deception. The Court proceeds to considestivbr the allegations McDonnell makes in the
amended complaint concerning the allegedly deceptatement suffice to state an ICFA claim.
Her amended complaint describes the allegesrepresentation McDonnell viewed when
purchasing the supplement and describesltbgeal deception—that Women'’s Alive contains
vitamin C in the form of ascorbic acid thatiscessarily foreign-soted but purports to be
entirely domestically sourced. Nature’s Way sloet cite any casesatrequired McDonnell to
provide more specificity (such #ise countries from which thetamin C is sourced), and the
Court has not found any casagoporting this notionSee Nelson v. Napolitan657 F.3d 586,
590 (7th Cir. 2011) (the court mot “obliged to researcmd construct legal arguments for
parties, especially when thaye represented by counsel”).

Nature’s Way also argues that McDonrek not sufficiently alleged actual damages,
which, for an ICFA claim, “requires th#te plaintiff suffer actual pecuniary lossKim, 598
F.3d at 365 (citation omitted) (&rnal quotation marks omitted). Afctual loss may occur if the
seller's deception deprives the plaintiff dfié& benefit of her bargaiiby causing her to pay
‘more than the actual value of the propertyid. (quotingMulligan v. QVC, Inc.888 N.E.2d
1190, 1197-98, 382 Ill. App. 3d 620, 321 Ill. Dec. 257)). McDonnell alleges that “she paid more
for the products than they were actually wordimd “would not have purchased the vitamins at
the price she paid if she had known that theyaioetl foreign-sourced vitamins.” Doc. 24 { 20.
Although these allegations ardatively bare-bones, they mithe issue identified iDemedicis
where the plaintiff did not even allege “that, but for the alleged deception, he would not have
purchased the Supplements.” 2017 WL 56915%3.afThe Court will not require McDonnell to

plead more, particularly where Nature’s Wayizighas not provided citations to support its



insistence that she need haveluded comparisons to other vitamins or even the price she paid
for Women'’s Alive. See Biffar v. Pinnacle Foods Grp., L1 8o. 16-0873-DRH, 2016 WL
7429130, at *4 (S.D. Ill. Dec. 22, 2016) (plaintifBfegation that price of muffin mix was
“more than the value of the muffin mix as salad that she would nbtve purchased it or
would have paid less for it hadesknown it contained synthetic irgglients” sufficient to plead a
plausible theory of actual damagegir v. Playtex Prods., LL{(983 F. Supp. 2d 980, 990
(N.D. 1ll. 2013) (plaintiff mayplead actual damages by allegingtthe was deprived of the
benefit of the bargain because the product was worth less thauald have been worth absent
deception or misrepresentatiodgmison v. Summer Infant (USA), In€78 F. Supp. 2d 900,
911-12 (N.D. lll. 2011) (plaintiff adequately plead=sctual damages in alleging they would not
have purchased the product but for defendant’s deception). The Court therefore allows
McDonnell to proceed with her ICFA claim.

lll.  Unjust Enrichment (Count I11)

McDonnell's unjust enrichment claim isgmnised on the same allegations as those
underlying her ICFA claim—that Nature’'s Wagakptively labels Women'’s Alive as “Made in
USA” while it actually contain$oreign-sourced ingredients. \&tte “an unjust enrichment claim
rests on the same improper condaltgged in another claim, then the unjust enrichment claim
will be tied to this related clai—and, of course, unjust enrichmevitl stand or fall with the
related claim.” Cleary v. Philip Morris Inc.656 F.3d 511, 517 (7th Cir. 2011). Because the
Court finds that McDonnell’'s ICFA claim suwes dismissal, her unjust enrichment claim

survives as well.



IV.  Claims Concerning Other Nature’'s Way Supplements

McDonnell references not only Women’s Adibut other Nature’s Way products in her
amended complaint, apparently seeking reliefépresentations that thegroducts also contain
foreign-sourced ingredients but claim to beddié in USA.” Nature’s Way contends that
McDonnell cannot pursue claims for these unedmroducts. McDonnell does not claim that
she purchased any other Nature’s Way produgtsioes she name these other products, what
ingredients they includer what alleged misrepresentatidghese product labels state. Without
additional details, McDonnell cannot pursue mgiconcerning these unnamed products on her
own behalf or on behalf of the putative claSge Muir v. NBTY, IncNo. 15 C 9835, 2016 WL
5234596, at *4 (N.D. Ill. Sept. 22, 2016) (limiting piaff’s claim to the product he purchased,
collecting cases that refused to recognize a [pesngtanding to assert consumer fraud claims
for products that the plaiiff did not purchase)dass v. Citizens of Humanity, LL.So. 14-CV-
1404 JLS (WVG), 2016 WL 7097870, at *6—7 (S.Dl.@xec. 6, 2016) (findig that plaintiff
could not represent herself ather purchasers who purchasedentapparel products she did not
purchase that she claimed to be substantialljlaitnecause she did not describe or identify the
other products or demonstrate that those produdthels were substtally similar to the
product she purchased). Therefathe Court dismisses thesiegations without prejudice.

V. Claims Under Laws of Other States (Count 1V)

Nature’s Way argues that McDonnell cannot gssdaims under the las of any state but
lllinois because she does not reside in anyo$¢ states nor did she purchase Women'’s Alive in
those states and thus has ndtesed any injury in those jurisdictions. McDonnell responds that
she may seek relief on behalf of a multistdéss as long as Nature’s Way is subject to

jurisdiction in lllinois.



Although McDonnell focuses on the wrong iséule Court nonetheless does not find
Nature’s Way’s arguments at this stage persuasdairts are split as the appropriate time to
consider a challenge to a named plaintiff’'s apild represent a class with respect to claims
under laws of states in which thenmed plaintiff does not reside. Amchem Products, Inc. v.
Windsor in considering whether a class shouldesified for settlement purposes, the Supreme
Court resolved “logically antecedent” class cerdifion issues before standing issues, observing
that without a certified clasthe unnamed, proposed class memb&anding was irrelevant.

521 U.S. 591, 612, 117 S. Ct. 2231, 138 L. Ed. 2d 689 (1997). Simila@ytimv. Fibreboard

Corp, although acknowledging that “[ofrdarily . . . [an] Article lllcourt must be sure of its

own jurisdiction before getting tine merits,” the Court againdind class certification issues to

be “logically antecedent” to Article Il concerasd addressed whether the proposed settlement
class met Rule 23’s requirements before considgdhe putative class representative’s standing.
527 U.S. 815, 831, 119 S. Ct. 2295, 144 L. Ed. 2d 715 (1999). The Seventh Circuit followed suit
in Payton v. County of Kanaddressing class certification prio standing issues. 308 F.3d

673, 680-81 (7th Cir. 2002) (followin@rtiz to “consider issues of@&és certification prior to

issues of standing,” noting that “once a clagsroperly certified, statutory and Article 11|

standing requirements must be assessed witrerafe to the class as a whole, not simply with

reference to the individu named plaintiffs”).

* It appears that this portion of McDonnell’s brietpied from a response henunsel filed to a similar
putative class action her counsel is pursuing in thigidi in which the jurisdictional issue was raised.
See Demedicj2017 WL 569157, at *3—4 (addressing argutseaised by defendants and plaintiff
concerning whether plaintiff could pursue claiomsbehalf of potential out-of-state class members,
focusing on personal jurisdiction and mirroring #rguments made in McDonnell's response). The
Demediciscourt dismissed the claims based on violations of non-lllinois consumer fraud statutes on
personal jurisdiction grounddd. at *5. Because Nature’'s Way does not raise this issue, the Court
declines to follonDemedicison the issue.



Courts in this district, however, are dled as to whether theslecisions require a
plaintiff to establish standing #te pleading stage to pursuaiols under state laws in which
that plaintiff does not residar cannot claim to have personally suffered an inj@gmpare
Halperin v. Int'l Web Servs., LLA23 F. Supp. 3d 999, 1009 (N.D. Ill. 2015) (question of
whether plaintiff can represent multistate class with respect to claims under other states’
consumer fraud statutesbest left for class certification stag€phan v. Medline IndusNo. 14
CV 1835, 2014 WL 4244314, at *2 & n.1 (N.D. Wug. 27, 2014) (“Standing in the class action
context can and should be evaluated with regpdtie individual named-plaintiff and later—in
the event a class is certified—withspect to the class as a wholelt)yre Aftermarket Filters
Antitrust Litig, No. 08 C 4883, 2009 WL 3754041, at *5 (N.D. Ill. Nov. 5, 200Dr{iz created
an exception, limited to class actions, to theagal rule that courtaddress standing as a
threshold matter.”)with Baldwin v. Star Sci., Inc78 F. Supp. 3d 724, 731- 35 (N.D. Ill. 2015)
(finding that plaintiffs needed a named representative from each state to proceed on claims under
each state’s lawshn re Dairy Farmers of Am., Inc. Cheese Antitrust LjtNgo. 09 CR 3690,

2013 WL 4506000, at *6 (N.D. lll. Aug. 23, 201®)rtiz “requir[es] a court simultaneously
facing both class certification andtite 11l standing to deal with Rule 23 issues first when they
are dispositive, but [does] notréct[ ] district courts to postime an inquiry into the threshold
issue of justiciability outside dghat context”). Having consided both interpretations, the Court
agrees with the cases finding the standing issle premature at thigage. McDonnell has
Article 1l standing to pursuber claim under lllinois law, hang allegedly suffered injuries
caused by Nature’s Way. Her “capacity to repmesndividuals from other states depends upon
obtaining class certification, and te&nding issue would not exist Hat their assertion of state

law claims on behalf of class members in those statagé Aftermarket Filters2009 WL
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3754041, at *5. These standing issues therefore fiam McDonnell’s attempt to represent the
multistate class, making class certification issl@gically antecedent” to the standing concerns.
Id. For this reason, addressing standing now is premature and will be deferred until the Court
addresses class certifimat on the merits.
VI.  Jury Demand

Finally, Nature’s Way argues that the Cioshiould strike MBonnell’s jury demand
because ICFA does not createghtito trial by jury. Althoug Illinois state courts do not
recognize a right to ary trial under ICFAsee, e.g.Matrtin v. Heinold Commodities, In®43
N.E.2d 734, 754, 163 Ill. 2d 33, 205 Ill. Dec. 443 (199he right to a juy trial in federal
court hinges on federal procedural la®gxia Credit Local v. Roga629 F.3d 612, 625 (7th
Cir. 2010). The Seventh Amendment “may creatgla to a jury trial in federal court even
where no such right exists in state couremers v. The Coco-Cola C@14 F. Supp. 2d 912,
916 (S.D. Ill. 2009). To determine if McDonnell istiflad to a jury trial orher ICFA claim, the
Court must “(1) compare the statutory actiomuestion to analogous 18th-century actions
existing at the time the Seventh Amendment waBedtiwhich antedates, of course, the merger
of the courts of law and equity in the fedgtalicial system; and (2) examine the remedy sought,
and determine whether the claim and remadylegal or equitable in natureld. at 916-17. As
other courts have found, an ICFA deceptivactices claim “resembles a common law fraud
claim with the additional requirement that aiptiff prove intent to deceive or reasonable
reliance on misrepresentationGoldberg v. 401 N. Wabash Venture LIND. 09 C 6455, 2013
WL 941964, at *8 (N.D. Ill. Mar. 11, 2013) (cotitng cases). McDonnell seeks monetary
damages, a legal remedy giving risea right to a jury trial.See Kremers7/14 F. Supp. 2d at

918. The fact that McDonnell seeks to proceed dasswide basis does not affect the equation.
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See Ortiz527 U.S. at 84546 (noting well-settled ruled tass action plaintiffs have a right to
a jury trial on any legal issues presentethocourt). Thus, the Court will not strike
McDonnell’s jury demand.
CONCLUSION
For the foregoing reasons, the Court grantsairt and denies in part Nature’'s Way’s

motion to dismiss [27]. The Court dismisgbe UDTPA claim (Count I) and McDonnell’s

(

SARAL. ELLIS
United States District Judge

claims based on unnamed Nature’sWwgeoducts without prejudice.

Dated: March 28, 2017

12



