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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MG DESIGN ASSOCIATES, CORP., )
Plaintiff,

)

)

) No. 16 C 5166
V. )
) Judge Sara L. Ellis
COSTAR REALTY INFORMATION, INC., )
APARTMENTS, LLC d/b/a )
APARTMENTS.COM, and NORTHWIND )
ENTERPRISES, INC. d/b/a ATLANTIC )
EXHIBITS, )

)

Defendants. )

OPINION AND ORDER

Plaintiff MG Design Associates, CorpMG”) thought that it was going to design
and build a tradeshow exhibit for Defendants @o®&ealty Information, Inc. (“CoStar”) and
Apartments, LLC d/b/a Apartments.com (“Apartrtegh (collectively the “CoStar Defendants”),
but, after MG designed the exhibit, the CoStar Defendants took MG’s designs and asked
Defendant Northwind Enterprisdsc. d/b/a Atlantic Exhibits Atlantic”) to build the exhibit
instead. After the Court previously dissed MG’s suit without prejudice, finding that
Defendants possessed sufficient contacts with Illiteoauthorize personglrisdiction but also
finding that MG failed to propeylallege a copyright clainna declining to review MG’s
pendent state law claims [38]\G filed its First Amended Confgint, alleging breaches of
contract, fraudulent misrepresentation, amtidos interference with both contract and
prospective economic advantdg®efendants now move the Cotw revisit its prior decision

regarding personal jurisdiction atmdismiss the First Amended Complaint for failure to state a

! MG abandoned its copyright infringement clainvialation of the Copyright Act of 1976 (the
“Copyright Act”), 17 U.S.C. 8§ 10&t seq.and now alleges that the Court has subject matter jurisdiction
based on diversity jurisdiction.
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claim. The Court grants in part and denrepart the CoStabefendants’ motion [44],
dismissing Count Il for lack gersonal jurisdiction but demyg the motion to dismiss MG’s
other claims against them because MG adetjualleges a claim for breach of contract and
fraudulent misrepresentation.e@use the Court has personal jurisdiction over Atlantic and
because MG plausibly alleges that it had a cohttad a business relationship with the CoStar
Defendants, about which Atlantic knew, the Calemhies Atlantic’'s motion [46]. All Defendants
must answer the First Amended Complaint by August 18, 2017.

BACK GROUND?

MG, an lllinois corporation with its pringal place of business in Pleasant Prairie,
Wisconsin, designs and constructs tradeshdvibés. From 2000 to 2014, it did this type of
work for exhibits relating to “Apartments.enp’ a real estate website that was owned by
Classified Ventures, LLC Classified Ventures”).

In 2014, CoStar, a real estate inforraatcompany, bought the Apartments.com-related
assets and liabilities from Qsified Ventures. CoStar idselaware corporation with its
corporate headquarters in Washington, D.C., Doc. 12-1, Ex. A 1 2, operates an office in Chicago,
lllinois, and is registered to do business in lllinois.

CoStar formed Apartments to run the Apartments.com website. Apartments is a
Delaware limited liability company, ar@oStar is Apartments’ sole membed. 1§ 3—4.
Although MG alleges that Apartments’ primanffice is in Chicago, Apartments’ corporate

executives, including its Chief Executive @#r, Executive Vice President of Operations,

% The facts in the background section are taken fromshé@mplaint and exhibits attached thereto and

are presumed true for the purpose of resolving Defendants’ motions to dismismptosRule 12(b)(6).

See Virnich v. Vorwaldb64 F.3d 206, 212 (7th Cir. 2011pcal 15, Int'l Bhd. of Elec. Workers, AFL-

ClO v. Exelon Corp.495 F.3d 779, 782 (7th Cir. 2007). The parties incorporate affidavits from prior
motions to dismiss in their arguments, and the Cadiers to facts necessary to ruling on Defendants’
motions regarding personal jurisdiction Rule 12(b)(2), including facts from affidavits and other materials
outside the First Amended Complaint, wititations to relevant source material.
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Executive Vice President of Acanting and Finance, and Gerle&Caunsel and Secretary have
“directed, controlled, and coordindtés business from Washington, D.@J" { 7. Apartments’
only other corporate officer, its presideresided in lllinois until January 201&d. § 9.

Between April 2014 and the summer of 2015, Aparita maintained its departments for product
design and development, multi-family field sali@sance, and customer service in Chicagph.

9 11. Apartments then moved the “majorityfitd] departments,” ialuding its finance,

marketing, and customer service departmentatlenta, Georgia between the summer of 2015
and January 2014d. 1 12. It is unclear whether adgpartments remain in Chicag8ee id
(explaining that majority of gertments moved, but not stagithat all departments moved)

In April 2015, Sharon Patenaude, who had fotyneorked for Classified Ventures and
who was now an employee of CoStar afterApartments.com purchase, contacted MG to
design and build an exhibit for an upcoming ewahce in Las Vegas, Nevada. Between April
22 and 25, 2015, Patenaude was in San Antonio,sTiexa work project. Doc. 35-1 1 4.

During that time, Mark Klionsky, a CoStar emapée in Washington, D.C. asked Patenaude to
commission an exhibit for display in Las Vegdd. 1 5. Klionsky communicated a design idea
to Patenaudeld.

Patenaude then called MG’s Pleasant Pralvisconsin headquarters to speak with Betty
Kasper of MG. Patenaude wanted MG to gesin Apartments.com-branded exhibit, making it
“clear that Costar and Apartments would engdd@] for all phases of work.” Doc. 39 | 34.

MG agreed to work on the Apartments.com exhabihe traditional ratesnd costs. The parties,
however, did not document their agreement in writing. The parties dispute from where
Patenaude’s call originated: MG presents evidéroa Patenaude that she called MG “from her

office in Chicago, lllinois” on or before Apré8, 2015. Doc. 31-1 § 7The CoStar Defendants



also present evidence from Patenaude that sleel ®84G “[w]hile still in Texas” between April
22 and 25, 2015, Doc. 35-1 1 7, and had reached out to MG by April 24, Doc. 35-2 16 & Ex. 3
(noting that Patenaude hgaut [MG] on notice”).

Patenaude drove to MG’s Pleasant Prairie office on April 27, 2015. Doc. 35-1 7.
While in the design phase for the exhibit, Pateleawas MG'’s primary contact. She worked out
of Chicago, but because Pleasant Prairie watose (“about one hour away”), she “preferred to
discuss [the exhibit] in person thie Pleasant Prairie office,” afftjhe key discussions about the
design . . . occurred at that officeld. § 11. In Wisconsin, Patenaude “discussed the draft
design” for about an houid. § 7. She raised Klionsky’s display ideas, and she also suggested
other themes and design necessitldsy 8. On May 4, Patenaude visited MG’s Pleasant Prairie
office again, where she viewed MG'’s initdgsign renderings and asked for chandes{ 10;

Doc. 35-2 |1 7-8 & Ex. 4.

On May 7, 2015, MG produced an initial sedekign renderings for an Apartments.com
exhibit. On May 8, 2015, CoStar employeeS\ashington, D.C. requested a few changes.

Doc. 35-1 1 12. On May 11, 2015, MG revised thagtewith a second set of design renderings
(creating, the “Design Rendeririys MG emailed Patenaude the final copy of the Design
Renderings on May 11.

At some point during the week of May 11ljatsky called Patenaude and told her that
CoStar was not going to work with MG anymaitegat another design firm would begin work on
the Apartments.com exhibit for the Las Vegasfecence, and that Patenaude was not going to
work on the Las Vegas conference anymore eitlterf 13. On May 13, 2015, CoStar told MG
that Patenaude was out and that CoStar wasiitteting its business rdianship with [MG] and

that [MG] would not be performing any woftarr the production phase” for the Las Vegas



exhibit. Doc. 39 11 43—44. MG then senfraroice for the design work to Patenaude in
Chicago, which stated that no one could copyse the Design Renderings without MG’s
approval.ld. § 47; Doc. 39-2; Doc. 31-1 § 11. CoStar paid MG $16,500 for MG’s work on the
Design Renderings. Atlantic then built a physicdlibit at the Las Vegas conference (the “Las
Vegas Exhibit”), using the DesigRenderings “as the basis” foretlconstruction. Doc. 39  48.

Atlantic advertised on its website thatdésigned the Las Vegas Exhibit. The Design
Renderings, however, bore a legend on each patiegst[a]ll designs ad ideas . . . are the
creative property of [MG],id. § 40, the paid invoice statedatlthe Design Renderings “remain
the property of [MG],"id. { 47, and both the invoice and the Design Renderings stated that they
“may not be reproduced in any manmathout the expresapproval of [MG],”id. 1 40, 47,
Doc. 39-1; Doc. 39-2. MG never received quest from anyone to use the Design Renderings
or to construct exhibits sad on the Design Renderings.

LEGAL STANDARDS

A motion to dismiss under Rule 12(b)(2) deabjes whether theddrt has jurisdiction
over a party. The party assertinggdiction has the burden of prodiee Tamburo v. Dworkin
601 F.3d 693, 701 (7th Cir. 2010). The Court roagsider affidavits and other competent
evidence submitted by the partigdurdue Research Found. v. Sanofi-Synthelabo, $38.F.3d
773, 782 (7th Cir. 2003). If the Court rules on the motion without a hearing, the plaintiff need
only establish @rima faciecase of personal jurisdictiolsCIU-Emp’r Ret. Fund v. Goldfarb
Corp., 565 F.3d 1018, 1023 (7th Cir. 2009). The Coudlit'wead the complaint liberally, in its
entirety, and with every inferenceaavn in favor of” the plaintiff. Central States, Se. & Sw.
Areas Pension Fund v. Phencorp Reinsurance €t F.3d 870, 878 (7th Cir. 2006) (quoting

Textor v. Bd. of Regents of N. Ill. URiv11l F.2d 1387, 1393 (7th Cir. 1993)). “[O]nce the



defendant has submitted affidavits or eoteeidence in opposition to the exercise of
jurisdiction,” however, “the @intiff must go beyond the pleadings and submit affirmative
evidence supporting the exeseiof jurisdiction.” Purdue 338 F.3d at 783. Any dispute
concerning relevant facts is réged in the plaintiff's favor.ld. at 782—-83.

A motion to dismiss under Rule 12(b)(6) chadles the sufficiency of the complaint, not
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all well-
pleaded facts in the plaintiff's complaint and dsaall reasonable inferences from those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe849 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must notygeovide the defendant with fair notice of a
claim’s basis but must also be facially plausib¥shcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ee also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim hasdapiausibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged.fgbal, 556 U.S. at 678.

Rule 9(b) requires a party alleging frauddtate with particularity the circumstances
constituting fraud.” Fed. R. Civ. P. 9(b). Thardinarily requiresdescribing the ‘who, what,
when, where, and how’ of the fraud, although the ebeatl of particularitythat is required will
necessarily differ based dime facts of the case AnchorBank649 F.3d at 615 (citation
omitted). Rule 9(b) applies to “all aveents of fraud, not claims of fraudBorsellino v.
Goldman Sachs Grp., Inét77 F.3d 502, 507 (7th Cir. 2007). ‘t¥aim that ‘sounds in fraud'—
in other words, one that is premised upon a course of fraudulent conduct—can implicate Rule

9(b)’s heightened pleading requirementkd’



ANALYSIS

Revisiting Personal Jurisdiction

Defendants again challenge whether the Ccam exercise personal jurisdiction. The
CoStar Defendants move the Court to reconstdearior order findingpersonal jurisdiction, and
Atlantic moves to dismiss due to lack of personal jurisdiction. MG opposes both arguments.
Thus the Court must determine whether the isgysersonal jurisdiction iseviewable and, if it
is, the proper standardrfthe Court’s review.

Courts have held that if the plaintiff amertle complaint and adds new allegations after
a previous ruling on personal juristion in the plaintiff's favorthen the court can review the
issue of personal jisdiction again.E.g., Hallmark Cards, Inc. v. Monitor Clipper Partners,
LLC, 757 F. Supp. 2d 904, 911-12 (W.D. Mo. 2010) (edslsing personal jurisdiction arguments
in motion to dismiss amended complaint, despiteviously finding personal jurisdiction over
parties based on prior complaint, becaus&guiin personal jurisdictiowas interlocutory in
nature and by amending the complaint and adding new allegations, the plaintiffs had further
developed facts regardj personal jurisdictionkee also Gregory v. Preferred Fin. Splso.
5:11-CV-422 MTT, 2013 WL 5725991, at *9 (M.Ba. Oct. 21, 2013) (acknowledging that if
the defendants desired to again challenge pergandiction following the plaintiff's planned
amended complaint, they could do so by rengwnotion to dismiss the amended complaint).

“A ruling declining to dismiss for lackf personal jurisdiction is, by its nature,
interlocutory in nature."Hallmark Cards, InG.757 F. Supp. 2d at 911 (citimzakota Indus. v.
Dakota Sportswear, Inc946 F.2d 1384, 1387 (8th Cir. 1991 helesz v. OTP Bank92 F.3d
638, 661 (7th Cir. 2012) (noting tham order finding personal jurisdiction over a defendant is an

interlocutory decision absent finadgment). Courts can resit an interlocutory decisionSee



Fed. R. Civ. P. 54(bkee also Hammer & Steel, Inc. v. K & S Engineers, Ma. 14-CV-

10001, 2017 WL 569122, at *3 (N.D. lll. Feb. 13, 20{&gdressing request for reconsideration
raised by the plaintiff in its response to a mptrather than in a motion for reconsideration).
Therefore, reconsideration of a ruling personal jurisdiction is appropriat&ee Mueller ex rel.
Mueller v. Mueller No. 02 C 488, 2002 WL 338874, at *2 (N.D. Ill. Mar. 4, 2002)
(reconsidering personal juristien upon further record aftergviously denying defendant’s
12(b)(2) motion to dismiss).

MG also has filed an amended compilawhich contains new claims and new
substantive allegations. An amended complaiompletely supersedes all prior pleadings, and
it is well-settled that defendantseagntitled to use the same cleaateslthat plaintiffs are afforded
when amendment is permittedvasich v. City of ChicagdNo. 11 C 04843, 2013 WL 80372, at
*10 (N.D. lll. Jan. 7, 2013). M@akes advantage of its cleaats), alleging new claims and
adding new factual allegations in the First&mded Complaint. And MG provides additional
argument in its opposition to Defendants’ pegdimotions, arguing that the Court can exercise
general jurisdiction even though MG did not dewattention to that argument in response to
Defendants’ motions to dismi#G’s original complaint.

The Court finds no issue with Rule 12(g)(@hich “requires litigants to consolidate
certain dismissal arguments in a single motidétinenga v. Starn§77 F.3d 766, 773 (7th Cir.
2012). Under Rules 12(g) and 12(h), a party Viles a Rule 12 motion may not file another
Rule 12(b)(2) motion that raises a defense oeatimn that could have been raised before but
was not.ld.; see alsd-ed. R. Civ. P. 12(h)(1) (explainingathmotions under Rules 12(b)(2)—(5)
are waived if not filed initially with other matns required by Rule 12(g)(2)). But courts have

interpreted these rules as bar$gicemeal litigatiorof defenses.”E.g., GlaxoSmithKline



Biologicals, S.A. v. Hospira Worldwide, Indlo. 13-CV-04346, 2013 WL 5966918, at *2 (N.D.
lll. Nov. 7, 2013) (analyzingennengd. Here, there is nothing piecemeal about the sequence of
Defendants’ defenses, and it would not makesedo bar a new 12(b)(2) motion. After the
Court dismissed MG’s original complaint withqutejudice (after first determining that the

Court had personal jurisdictimver Defendants based on the dismissed claims), MG filed the
First Amended Complaint, raising new claims ateading new facts thatill be reviewed for

the first time under a personal juiisiion analysis. The Court sees bar to review of personal
jurisdiction under the motion to dismiss standard.

Still, the parties debate the proper methadafddressing personal jadiction as it relates
to the First Amended Complaint—as discussed, KG@Star, and Apartments want the Court to
review its prior order on persdrnarisdiction for error undethe motion for reconsideration
standard, and Atlantic asks tBeurt to review personal jurisdiction under the motion to dismiss
standard. Some courts have chosen the motioeéonsideration standaadter the denial of a
Rule 12(b)(2) motion to dismiss the prior coniptatreating the defend#s second attempt to
challenge personal jurisdiction as a motion foorestderation because the Federal Rules of Civil
Procedure bar a successive Rule 12(b)(2) mot8ae Allen ex rel. Allen v. Devin&6 F. Supp.
2d 240, 257-58 (E.D.N.Y. 2010) (finding that the def@nt’'s second motion to dismiss pursuant
to 12(b)(2) had to be filed as a motion feconsideration because Rules 12(g)(2) and 12(h)(1)
prohibited another Rule 12(b)(&)otion, noting that the plaintiffid not amend claims against
the moving defendantyee also Mueller2002 WL 338874, at *2 (addressing the defendant’s
motion to reconsider personal jurisdiction after previously denying the defendant’s motion to
dismiss for lack of personal jurisdiction). K@t courts have chosen the motion to dismiss

standard, considering a defentla second challenge to persl jurisdiction following an



amended complaint as a RW2(b)(2) motion to dismissSee, e.gHallmark Cards, InG.757 F.
Supp. 2d at 911 (acknowledging irieeutory review of prior fading of personal jurisdiction
over defendants but still treaticyallenge to personal jurisdiati as a Rule 12(b)(2) motion to
dismiss rather than as a tiom for reconsideration).

The Court determines that personal juddn should be reviewed under the motion to
dismiss standard. The Court does not find that the Federal Rules of Civil Procedure bar a Rule
12(b)(2) motion in this situation: the Filskmended Complaint wiped clean the parties’
procedural positions and Defendants thus feavepportunity to raise new Rule 12(b)(2)
arguments. The First Amended Complaisbathanges the grounds on which the Court
previously ruled on personalrjsdiction; MG adds new fastand claims to the amended
complaint, which the Court did not consideitgprior analysis. The Court’s truncated its
analysis of personal jurisdiction regarding thigioal complaint’s state law claims. Finally,
practicality and judiciaéfficiency also suggest that the@t should fully re-analyze personal
jurisdiction rather than just review its prior mgj for error: while the CoStar Defendants ask for
reconsideration, Atlantic does not (and explicitly refused to paitakuch an analysis when
suggested by MG). Further all three Defendants and MG put forth arguments that are amenable
to review under Rule 12(b)(3) Therefore, for the foregoing reasons, the Court reviews personal
jurisdiction and addresses Defenta arguments as if they weemade under Rule 12(b)(2).

. Personal Jurisdiction Arguments

In diversity cases, the Court may exercisespeal jurisdiction over a defendant only if

personal jurisdiction would be gger in an lllinois courtHyatt Int’l Corp. v. Cocp302 F.3d

707, 713 (7th Cir. 2002). lllinois allows for persopalsdiction to the full extent authorized by

% For example, in their motion for reconsideratiom, @oStar Defendants argue that there is no personal
jurisdiction over MG'’s oral contract claim against them, but MG added that claim in the First Amended
Complaint; thus, the Court cannot reconsider a ruling it has not yet made.
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the lllinois and United States ConstitutiortéM Enters., Inc. v. Global Traffic Techs., In¢25
F.3d 718, 732 (7th Cir. 2013). To the extert fidderal constitutional and lllinois statutory
inquiries diverge, “the lllinois constitutional standardikely more restrictive than its federal
counterpart,” but both essentially focus on whetheercising jurisdiction over a defendant is
fair and reasonable and thaisingle inquiry sufficesld.; C.H. Johnson Consulting, Inc. v.
Roosevelt Rds. Naval Station LaddBacilities Redevelopment AufiNo. 1:12-cv-08759, 2013
WL 5926062, at *2 (N.D. lll. Nov. 5, 2013) (“In lighdf the Seventh Circuit’'s assessment in
Hyatt and the absence of pdRbllins[v. Elwood 565 N.E.2d 1302, 1315 (lll. 1990)] guidance
from the lllinois courts as to how lllinois amelderal law may differ as a practical matter in
regard to personal jurisdiction, a single due psearquiry will suffice.”). In order to satisfy the
Due Process Clause, the defendaunst have “certain minimunoatacts with [the forum state]
such that the maintenance of the suit doe®fiend ‘traditional notion®f fair play and
substantial justice.’ "Int’l Shoe Co. v. Washingtp826 U.S. 310, 316, 66 S. Ct. 154, 90 L. Ed.
95 (1945) (quotindillikin v. Meyer, 311 U.S. 457, 463, 61 S. Ct. 339, 85 L. Ed. 278 (1940)).
Minimum contacts exist where “tliefendant’s conduct and conrientwith the forum State are
such that he should reasonably apate being haled into court thereflorld-Wide Volkswagen
Corp. v. Woodsam44 U.S. 286, 297, 100 S. Ct. 559, 62 L. Ed. 2d 490 (1984).

A.  General Jurisdiction

“[A] court may assert general jurisdiction avfereign (sister-state or foreign-country)
corporations to hear any and ekims against them when theffilgations with the State are so
‘continuous and systematic’ as to render tremsentially at home in the forum Stat@NSF Ry.
Co. v. Tyrrel] --- U.S. ----, 137 S. Ct. 1549, 1558 (2017) (quofdagmler AG v.

Bauman--- U.S. ----, 134 S. Ct. 624, 754, 187 L. Ed.62d (2014)). A defendant is subject to
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general jurisdiction only where itontacts with the forum state a®e substantial that it can be
considered “at home” in the stat€oodyear Dunlop Tires Ops., S.A. v. Brow64 U.S. 915,
919, 131 S. Ct. 2846, 180 L. Ed. 2d 796 (20%&§E alsoramburg 601 F.3d at 701 (“The
threshold for general jurisdiction is highgthontacts must be sufficiently extensive and
pervasive to approximate physical presencel¥)pically, corporationsre found to be at home
only in “the state of the corporation’s pripal place of business and the state of its
incorporation.” Kipp, 783 F.3d at 698. And “in an ‘exceptional case,” a corporate defendant’s
operations in another forum ‘may be so sutiséhand of such a nature as to render the
corporation at home in that State BNSF Ry. C9.137 S. Ct. at 155@juotingDaimler, 134 S.
Ct. at 761 n. 19) (noting that awent that forces a corporatitmrelocate its operations to the
forum opens that corporation up to general jurisdiction in the forum (&enkins v. Benguet
Consol. Mining Cq.342 U.S. 437, 72 S. Ct. 413, 96 L. Ed. 485 (1952)).

MG argues that the Court can exercise garjarisdiction ovethe CoStar Defendants.
CoStar is a Delaware corporation and rteiims its headquarters in Washington, D.C.
Apartments is a Delaware limited liability coamy (its sole membdaeing CoStar during the
events in question). The states of incorporabf the CoStar Defendés do not further MG’s
argument regarding general jurisdiction.

The Court can exercise general jurisdictimer the CoStar Defendants if they have
corporate affiliations “so ‘continuous and systematic’ as to render [them] essentially at home” in
lllinois. Daimler AG 134 S. Ct. at 761 (2014) (quotipodyear 564 U.S. at 919). MG alleges

that Apartments’ “primary office” is in lllina, Doc. 39 | 12, but it presents no evidence to

dispute that Apartments’ corporate officergédted, controlled, and coordinated its business

* MG pleaded that Atlantic is a Virginia corporatiand that Atlantic’s principal place of business is in
Virginia. SeeDoc. 39 { 13. MG does not attempt to establiphiraa faciecase that the Court should
exercise general jurisdiction over Atlantic.
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from Washington, D.C.” Doc. 12-1 Ex. A § 7. Nor does MG present any evidence to dispute
CoStar’s associate general couissdeclaration that CoStar’sipcipal place of business is in
Washington, D.C.See id{ 2.

The CoStar Defendants would have the €stop there and declare that there is no
general jurisdiction because thafe not incorporated and did mo&intain their principal places
of business in lllinois at the time of suit. Thayint to the Supreme Court’s nerve center test
used to establish diversity jurisdictioBee Hertz Corp. v. Frien®59 U.S. 77, 92-93, 130 S.
Ct. 1181, 1192, 175 L. Ed. 2d 1029 (2010) (noting &hadrporation’s “nerveenter,” where its
officers direct, control and codinate the corporation’s actiwas, and not just “where the
corporation holds its board ma®is” is the best way to deteina a corporation’s “principal
place of business”). But “[tlhexercise of general jurisdictiog not limited to” the state of
incorporation or the corporation’s principaapé of business, which are “paradigm’ forums”
where a plaintiff will always know it can file stagainst a corporation—but not the only places
where a corporation can be at homegdorposes of general jurisdictioBNSF Ry. C9.137 S.

Ct. at 1558 (quotin@aimler AG 134 S. Ct. at 760paimler AG 134 S. Ct. at 760
(“Goodyeardid not hold that a corporation mhg subject to general jurisdictiamly in a forum
where it is incorporated or has its principidce of business; it simply typed those places
paradigm all-purpose forums.”).

MG argues that this is the exceptional caserelthe CoStar Defendardre also at home
in lllinois because the CoStar Defendants haveiphlsffices in lllinois,are registered to do
business in lllinois, and kept key employeedilinois (including Patenaude and Apartments’
corporate president). Turnitfigst to CoStar, its key empleg, Patenaude, operated out of

lllinois. CoStar also has a physiadfice in Illinois and is registed to do business in lllinois as
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well. But Patenaude was an employee for aréiscsubject matter, not global operations, and
CoStar’s corporate and physical presence indi§ does not overridesitcorporate operations
out of Washington, D.CCf. Dynatrace LLC v. RamgNo. 16-CV-01777-EMC, 2016 WL
7157650, at *5 (N.D. Cal. Dec. 8, 2016) (finding cogiam at home in district because of its
continuous and systematic affiliati with the district including lteng the district as its location,
keeping one of its “dual headquarters” in therdistregistering to do burgess in the district,
and placing its chief executive officer in the disticEurther, “registering to do business . . . is
not enough to confer general jurisehn over a foreign corporation.Perez v. Air & Liquid Sys.
Corp., No. 316CV00842NJRDGW, 2016 WI049153, at *6 (S.D. Ill. Dec. 2, 2016) (collecting
cases, reviewing lllinois corporategistration statutes). MGifato show that CoStar was
operating in lllinois with the typef continuous and systematic operation to be at home here.
The Court declines to exercisengeal jurisdiction over CoStar.

Whether the Court can exercise general jictgzh over Apartments ia closer question.
Apartments’ president was in lllinois through 20A@artments maintained its primary office in
lllinois until it moved the majority of its operatiots Georgia, and Apartments is registered to

do business in lllinois. These facts suggestGburt should exercise general jurisdicti@f.

Goodyear 564 U.S. at 921 (“[P]etitioners are not registered to do business in North Carolina . . .

have no place of business, employees, or ban&unts in North Carolina . . . do not design,
manufacture, or advertise their products in N&@arolina [and] do not solicit business in North
Carolina or themselves sell or ship tires to N&arolina customers.”). But the time frame of
these jurisdictional facts abofpartments is importantDolemba v. Citizens Info. Assocs., LLC
No. 13 C 6939, 2014 WL 1646942, at *3 (N.D. lll. Agd, 2014) (analyzing general jurisdiction

“at present”);Hartford Cas. Ins. Co. \Foxfire Printing & Packaging, In¢.No. 10 C 50298,
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2011 WL 4345850, at *4 (N.D. Ill. Sept. 15, 20X@pting contacts must continue “up to the
time of suit”). CoStar formed Apartments tesath the Apartments.com business that Classified
Ventures, LLC sold to CoStar. After that saled Apartments’ formation, Apartments’ officers
“directed, controlled, and coordinated its bus;i&@om Washington, D.C.” Doc. 12-1 Ex. A { 7.
Apartments then moved the majority of its depeents and its corporapgesident to Georgia by
January 2016, before MG filed this lawsuithese facts indicate that Chicago was not
Apartments’ chosen home: Apartments operateablliinois initially because it was absorbing
the Apartments.com business, but Apartmentsididvant a home in lllinois because its officers
controlled Apartments from Washington, D.C. &mhrtments moved most of its operations to
Georgia. Even though Apartments maintains sopgations in lllinois and is registered to do
business in lllinois, MG has not shown that &t time of this suit, Apartments had the type of
contacts with lllinois to extengeneral jurisdiction over it. EhCourt, therefore, will not
exercise general jurisdiction over Apartments.

B. Specific Jurisdiction

Specific jurisdiction is “case-linked.Bristol-Myers Squibb Co. v. Super. Ct. of Cal., San
Francisco County--- U.S. ----, 137 S. Ct. 1773, 1780 (2017) (quotBmpdyear 564 U.S. at
919). That is “the suit must agi®ut of or relate to the defeamtt’s contacts with the forum.Id.
(quotingDaimler, 134 S. Ct. at 754). “In other wordseth must be ‘an affiliation between the
forum and the underlying contrawy, principally, an activity oan occurrence that takes place
in the forum State and is therefordmct to the State’s regulation.Td. (quoting Goodyear, 564
U.S. at 919). Specific jurisdiction requiresexus between the forumelated conduct and the
underlying cause of actiorkzelland v. Clifton 682 F.3d 665, 676 (7th Cir. 2012). The Court can

exercise specific jurisdiction “when the defendant purposefully diredstitsties at the forum

15



state and the alleged injury assout of those activities.Mobile Anesthesiologists Chicago,
LLC v. Anesthesia Assocd.Houston Metroplex, P.A623 F.3d 440, 444 (7th Cir. 2010).
However, a defendant is not subject to jurisditsolely because the plaintiff suffered injury in
the forum state Advanced Tactical Ordnance Sys., Li.(Real Action Paintball, Inc751 F.3d
796, 802 (7th Cir. 2014).
1. Breach of Contract (the CoStar Defendants)

MG first alleges that the CoStar Defendanesashed two different contracts with MG.
“[1]n a breach of contract case, it is only thdealings between the gaas in regard to the
disputed contract’ that are relevaatminimum contacts analysisRAR, Inc. v. Turner Diesel,
Ltd., 107 F.3d 1272, 1278 (7th Cir. 1997) (quotirefrotex Certainteed Cp. v. Consol. Fiber
Glass Prods. Co.75 F.3d 147, 153 (3d Cir. 1996)). Courtshis District often look to several
factors “including (1) whether thmontract was negotiated or exeiin lllinois and whether it
was to be performed in lllinois; (2) whether pamhwas to be made in lllinois; (3) whether the
defendant was ever physically present in lllinoisonnection with theantract; (4) whether the
lllinois plaintiff or the out of site defendant initiated the traesion; (5) and the occurrence of
telephone calls or other communioat to and from lllinois.”AS Engine Leasing, LLC v.
Vision Airlines, Inc.No. 14 C 1436, 2014 WL 6461760, at(f3.D. Ill. Nov. 18, 2014) (citing
Citadel Grp. Ltd. v. Merle West Med. Ctr., Indg. 06—C—6162, 2007 WL 5160444, at *3 (N.D.
IIl. June. 13, 2007)).

a. Breach of Oral Contract

MG first alleges that the CoStar Defendantsalshed an oral contract with MG for MG

to design and then build an Apartments.combeal exhibit at the Las Vegas, Nevada trade

show. MG was to design the project in Wisconsin and then build the exhibit in Nevada. MG
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and the CoStar Defendants disagree aboutevBatenaude negotiated and formed the oral
contract with MG—MG allegesnal provides some evidence that Patenaude negotiated the deal
while she was in lllinois, and the CoStar Defemdarovide evidence that Patenaude formed the
contract while she was visiting Texas for a conference.

But regardless of where Patenaude initidbedcall, Patenaude worked in Illinois for
Apartments’ trade show group, and Klionsky chosettielo more than make a phone call. Itis
reasonable to infer that the CoStar Defenddhitsois-based tradeshoaperation was involved
in negotiating the oral contractt is also reasonable tofar that Patenaude relied on her
relationship with MG, which was established fronn Werk in her lllinois office as a Classified
Ventures employee, to reach out to MG for pngject. “[P]rior negotiions and contemplated
future consequences, along witte terms of the contract atfte parties’ actual course of
dealing” may indicate the purposeful availrhdrat makes litigating in the forum state
foreseeable to the defendattyatt Int’l Corp. v. Cocp302 F.3d 707, 716 (7th Cir. 2002)
(quotingBurger King Corp. v. Rudzewic471 U.S. 462, 479, 105 S. Ct. 2174, 85 L. Ed. 2d 528
(1985)). An ongoing “commercial legionship involving repeated traactions over time” is not
automatically relevant but pastntacts can be relevant if they “bear on the substantive legal
dispute between the parties or inform tbert regarding the econaensubstance of the
contract.” RAR, Inc.107 F.3d at 1278. MG alleges that tinal contract was informed by its
prior deals with Patenauds it is reasonable to infer that Reade’s past work in lllinois bears
on the disputed breach of oral costranvolving the CoStar Defendants.

Further, while Patenaude did travel tosdbnsin to review work performed under the
oral contract, she primarily did hpb in Illinois, and it is reasomée to infer that she had some

involvement with the project while working in liois. It is also reasonable to infer that the
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CoStar Defendants knew that Patenaude woul@gdeving some of the fruits of the oral
contract (the Design Renderings) at her office in Illin@geDoc. 31-1 § 10 (noting that designs
were emailed to Patenaude and opened at hea@hoffice). The Court finds that MG has
established arima faciecase that MG’s claim for breach ofabcontract arises from and relates
to the CoStar Defendants’ purposeful contacts Wiitiois. The Court also finds that because
the CoStar Defendants had established persamiiéhois and that establishment connects to
the alleged breach of contract, the exercise of personal jurisdiction would not offend notions of
fair play and justice.
b. Breach of Written Contract

MG also alleges that the CoStar Defenddmeached a written contract with MG by
violating the terms of the invoidbat MG sent for the Design Reéerings. MG alleges that the
CoStar Defendants agreed not to use praguce the Design Renderings without MG’s
permission but did so anyway. MG alleges thet Written contract wagerformed after it sent
Patenaude the invoice to her office in lllisoiBut MG’s activitiesare not relevantSee Walden
v. Fiore --- U.S. ----, 134 S. Ct. 1115, 1122, 188 L. Ed. 2d 12 (2014) (holding that the plaintiff's
contacts with the forum cannot alone estabtishtacts by the defendant). Further, MG knew
that Patenaude would not be handling the itere-a CoStar employee in Washington, D.C.
informed MG that Patenaude would no longeersee tradeshows. Ca8s payment of the
invoice, the alleged act of acceptance ofitiweice’s contractual terms, was made from
Washington, D.C. directly to MG'’s offida Wisconsin. The CoStar Defendants then
commissioned Atlantic to builthe Subject Exhibit in Nevada.

The CoStar Defendants may have had sfficactivities in lllinois to establish

minimum contacts with the State, but MG’s claimboéach of written contract does not arise out
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of or relate to those acts tlakate minimum contacts. MG initéal the written contract offer by
sending it to lllinois, but, afteahat, the CoStar Defendantdleged acts giving rise to the
claim—Dboth the alleged acceptance and the breatid not relate to Illinois. CoStar was
operating out of Washington, D.C., and had reedoPatenaude, who was in lllinois, from
further tradeshow work. Apartments’ operations msidi/have been in lllinois, but it is unclear
what relevance lllinois has where Patenawds no longer involved. Unlike the original
complaint, the First Amended Complaint makesrdeat MG initiated the written contract that
is subject of the claim in Count Il by senditing invoice for the Design Renderings. Thus, the
prior relationship and oral caltct negotiations have no beagion MG’s breach of written
contract claim in the First Amended Complaint.

While the Court previously found that the CaiSDefendants’ contactsith Illinois were
sufficient for specific jurisdiction over the breach of written contract claim because their
operations in lllinois were directhelated to MG’s breach of coatt claim, the Court finds that
the CoStar Defendants’ Illino@perations do not k&te to Count Il of the First Amended
Complaint. The Court finds thatcannot exercise specific jgdiction over MG’s breach of
written contract claim in the First Amend€dmplaint, and dismisses that claim without
prejudice to refiling iranother jurisdiction.

2. Fraudulent Misrepresentation (the CoStar Defendants)

MG also alleges that the CoStar Defendératgdulently misrepresented to MG that MG
would have a larger role in the Las Vegas bithincluding building the exhibit at the trade
show. Like the breach of orabetract claim, this claim arisesofn Patenaude’s work in lllinois.
Although the CoStar Defendants have présgevidence that Patenaude made the

representation from Texas, Misesents enough evidence and alliegs that suggest that the
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CoStar Defendants directed activities at lllineisCoStar’'s Washington, D.C. employee reached
out to Patenaude, typically stationed in Illimdor work on Apartments.com-related tradeshows,
to have her convince MG to design an exHinitthe CoStar Defendants that they knew MG
would not be allowed to buildMG therefore establishegpama faciecase of specific
jurisdiction regarding th alleged fraudulent misrepreseimat and such an exercise of
jurisdiction would not viola traditional notins of fair play and justice.

3. Tortious I nterference (Atlantic)

Finally, MG alleges that Atlatic tortiously irterfered with MG’s ongoing contractual
relationship with the CoStar Bendants and interfered withttue potential deals that MG
expected with the CoStar Defendants. Aiaatgues that there is no connection between
lllinois and MG’s claims again#tlantic. Previously, the Court found that MG alleged that
Atlantic interfered with MG’scontract and business relationshiy taking MG’s intellectual
property (assumed to be held in lllinois becaMg was an lllinois corpration) and exploiting
it to the detriment of MG’s contractual aegpected business relatghip with the other
Defendants.

The First Amended Complaint adds forunesific allegations in the claims against
Atlantic: MG alleges that Atlantic, the Virginiaased competitor of lllinois corporation MG,
interfered with MG’s contractliaelationship and expected futusasiness relationship with the
CosStar Defendants’ lllinoibased tradeshow operationsthing and using MG’s design,
created in Wisconsin, and reprodhgthat design in Virginiand Nevada and then falsely
advertising Atlantic’s creation dhe design on Atlantic’s websité[T]he plaintiff cannot be the
only link between the defendant and the forurAdvanced Tactical Ordnance Sys., LI#G1

F.3d at 802 (quotinyValden 134 S. Ct. at 1122). And Atlaatis correct that specific
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jurisdiction is not appropriate simply besauMG is incorporated in lllinoisSee idat 802
(noting that personal jurisdiction was not projust because the defendant knew that the
plaintiff was an Indiana compamnd could foresee that its acteuld harm the plaintiff in the
state). Yet MG alleges thatlantic’s unlawful acts @nnect to lllinois beyongust MG’s state of
incorporation.

Atlantic broke up an lllinois-connected busss relationship and did so by taking an
lllinois corporation’s intellectugbroperty and using that intelleet property to encourage co-
Defendants CoStar and Apartments to breaen grior agreements with MG, namely: (1) to
allow MG to build the Apartments.com exhibit at the Las Vegas tradeshow and (2) to refrain
from using MG'’s designs without permission. M@ longer seeks to hold Atlantic liable for
copyright infringement, but MG’s allegationtherwise remain the same — by taking MG’s
designs, Atlantic “deliberately set out to tramethe reputation and goodwill of an lllinois entity
that it knew or had good reasonkimow had built its reputatiomd would feel an injury in
lllinois.” IPOX Schuster, LLC v. Nikko Asset Mgmt.,@81 F. Supp. 3d 790, 800 (N.D. Il
2016). The Court finds that it can exercise specific jurisdiction over Atlantic not because MG
alleges that it felt harm in IHiois as an lllinois-incorporatedtiy but because MG alleges that
Atlantic interfered with MG’scontracts and business relationships, established between MG and
the CoStar Defendants’ lllingibased tradeshow operations umjawfully using MG’s property
and tarnishing MG’s goodwill and reputation.

Atlantic argues that there is no persguaisdiction because MG no longer alleges a
copyright claim. But regardless of whether Mi&ges that Atlantic’s de constituted copyright
infringement, MG still alleges the same wrags that the Court previously found constituted

the type of tortious act thatlow the Court to exercise specific jurisdiction over Atlantic.
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Nor would this exercise of specific personalgdiction violate the notions of fair play
and substantial justice. Mdeges that Atlantic interferedith MG’s contract and business
relationship with the CoStar Defendants iing MG’s work. Although MG cannot state a
claim for copyright infringement, it still allegeghat Atlantic’s desion to misuse MG’s
intellectual property constitutedrtmus interference. “As a rttar of policy, the law ought not
require a holder of intellectual property . . gmto the home forum of one who has, in effect,
reached into the holder’s horf@um to take its property.ld. (QuotingAriel Invs., LLC v. Ariel
Capital Advisors LLCNo. 15 C 3717, slip op. at 5 (N.D. lll. Oct. 29, 2015)). Therefore, the
Court finds that MG has adequigtalleged a basis for the Cotict assert personal jurisdiction
over Atlantic for the tortious interference claims.

Therefore, the Court grants in part and demgsart Defendants’ motions as to lack of
personal jurisdiction, dismissing Count II's breadlwritten contract claim against the CoStar
Defendants for lack gfersonal jurisdiction.

[Il.  Motion to Dismissfor Failureto Statea Claim

Defendants also move to dismiss MG'’s statedtaims for failure to state a claim. “As a
federal court sitting in diversitythe Court applies] state substave law and federal procedural
law.” Camp v. TNT Logistics Corb53 F.3d 502, 505 (7th Cir. 2009) he parties have not
raised choice of law issues pointed out any material differees between the substantive laws
of Wisconsin, Washington, B., Virginia, or lllinois® so the Court will “apply the substantive

law of lllinois, the forum state.ld.

®> The parties do not debate choice of law regardiagrbtions to dismiss the First Amended Complaint,
and all cite lllinois substantive law.
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A. Breach of Oral Contract against the CoStar Defendants (Count 1)

In Count I, MG alleges that the CoStarf®edants breached Patexa’s oral agreement
with MG to design and build the exhibittae Las Vegas tradeshow. “To state a claim
for breach of contract under lllinois law, a pamust allege (1) the existence of a valid and
enforceable contract; (2) substial performance by the plaiffti(3) a breach by the defendant;
and (4) the resultant damage®&ople ex. rel. Acting Dir. dhs., Jennifer Hammer v. Twin
Rivers Ins. Co. f/k/a Cherokee Ins. (¢o. 16 C 7371, 2017 WL 2880899, at *3 (N.D. Ill. July
5, 2017).

The CoStar Defendants argue that M@am fails because the First Amended
Complaint does not explain the terms of the agaeement with enough specificity to allege a
contract. Under lllinois law, “[a] contract mée enforced even though some contract terms
may be missing or left to be agreed upon, basdential terms are so @ntain that there is no
basis for deciding whether the agreement leestkept or broken, there is no contrad&dgie v.
PAWS Chicag14 F. Supp. 2d 913, 916 (N.D. lll. 2012) (quotidigorenzo v. Valve &
Primer Corp, 807 N.E.2d 673, 678, 347 Ill. App. 3d 194, 283 Ill. Dec. 68 (2004)). MG alleges
that the oral contract was forethvork necessary to create amibit at Las Vegas, including the
design, building, and construction of the exhifihe CoStar Defendants argue that because the
trade show exhibit was a custgob, the parties needed torag on more specifics about the
scope of MG’s work. But they cite to gegdiscovery opinions and ask for evidence only
required at summaryg@gment and triaseeDoc. 45 at 14 (citingVelsh v. Heritage Homes of
DeLaWarr, Inc, No. CIV. A. 1901-VCN, 2008 WK42549, at *9 (Del. Ch. Feb. 15, 2008)
(ruling on summary judgment motior)eopold v. Kimball Hill Homes Fla., Inc842 So. 2d

133, 13637 (Fla. Dist. Ct. App. 2003) (reviewingtginigl judgment)), and, at the pleading
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stage, MG’s allegations set forth a plausitlem that the parties reached agreement on the
essential terms of the design and construction.

The CoStar Defendants also argue that M(S ta allege the pce of its work. MG
alleges that it agreed to charge its standadesrand costs. “[C]ustomary rates have been found
to be sufficiently definite substitutes for anknown price term when there is a common trade
practice.” Sweig v. ABM Indus., IndNo. 08 CV 0271, 2008 WL 2520416, at *6 (N.D. Ill. June
20, 2008) (collecting cases). Although the Co®tiiendants argue that they did not have the
relationship with MG necessaty provide notice of the cust@ry rates and costs that MG
would charge, MG alleges that Patenaude Had@relationship with MG from her prior work
for Classified Ventures, and itisasonable to infer that shewd have known MG'’s standard
rates and costs. TherefoMG plausibly alleges that thgarties had an “objectively
ascertainable” method rf@alculating price.See Blue Cross & Blue Shield Ass’n v. UHS of
Delaware, Inc, No. 12 C 8196, 2014 WL 1848653, at *7 (NID.May 8, 2014) (finding that an
alleged oral agreement for dgsicontained definite and certgiricing because, although the
agreement did not specify a price, the agreemgecified an objective method for determining
the price).

The CoStar Defendants also argue that thikedrCommercial Code’6 UCC”) statute of
frauds bars the oral contrdmcause it was a contract for the delivery of goods. The UCC'’s
statute of frauds states that “a contract forsdfle of goods for the e of $500 or more is not
enforceable . . . unless there is some writing suffidieimdicate that a contract for sale has been

made between the parties and signed by the pgeinst whom enforcement is sought or by his

® The CoStar Defendants also imply that the invoiceraohsuperseded the prior oral contract’s terms.
Discovery will determine if that is true, but for nadkae Court takes as true MG'’s allegations that the
parties into entered an oral contract for gesind construction of the tradeshow exhiiee Act Il

Jewelry, LLC v. WootemNo. 15 C 6950, 2016 WL 3671451, at *4 (N.D. Ill. July 11, 2016) (noting that
the defendant’s argument that the contract was segedsvas an argument to be made after discovery).
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authorized agent or broker.” 810 Ill. Congiat. 5/2-201(1). The ©C'’s statute of frauds
“applies to transactions in gootis810 Ill. Comp. Stat. 5/2-102. “Where there is a mixed
contract for goods and services, there isan%action in goods’ only the contract is
predominantly for goods and incidentally for serviceBrandt v. Boston Sci. Corp/92 N.E.2d
296, 299, 204 lIl. 2d 640, 275 Ill. Dec. 65 (200@)otingBelleville Toyota, Inc. v. Toyota Motor
Sales, U.S.A., Inc770 N.E.2d 177, 194, 199 Ill. 2d 325, 264 IIl. Dec. 283 (2002)). “If the
contract is predominantly for goods, then therercontract falls within the ambit of UCC
Article 2. Ifitis primarily a contract for seioes, then the entire coatt must be tested by
common-law standards.Respect Inc. v. Comm. on Status of Wqmi&h F. Supp. 1358, 1363—
64 (N.D. lll. 1992) (citations omitted). MG allegémt it agreed to design an exhibit and then
build and set up the exhibit based on thatgtesiork, which suggests MG’s design work was
more important than its consttien. A contract for the desiggand construction of a tradeshow
exhibit is likely one pedominantly for the sale of seceis, not goods, because the dominant
purpose of the contract was tdliae the plaintiff's tradeshow ticeptional and design” skills.
Care Display, Inc. v. Didde-Glaser, In&89 P.2d 599, 605—-06 (Kan. 1979). Because at this
stage it plausibly appears that MG alleges aregent mostly for services, the Court will not
apply the UCC'’s statute of frauds. Therefore, @ourt denies the CoStar Defendants’ motion to
dismiss Count I.

B. Fraudulent Misrepresentation against the CoStar Defendants (Count I11)

In Count Ill, MG alleges that the CoStaefendants fraudulently misrepresented the
work that MG would perform, tricking M@to designing the Design Renderings “on a rush
basis, without up-front payment, with the expéicin that the amount wallibe billed later along

with the other work to be performed.” DA&9 T 77. “In order to state a claim for fraudulent
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misrepresentation, a plaintiff must allege (1) ladastatement of materitdct; (2) knowledge or
belief of the falsity by the partyaking the statement; (3) an int®n to induce the other party
to act; (4) action by the othernpain reliance on the truth dfie statement; and (5) damages
resulting from that reliance.Brown v. Skyline Furniture Mfg., IndNo. 17-CV-1244, 2017 WL
2536590, at *2 (N.D. Ill. June 12, 2017) (citibgpogatch v. Brincgt920 N.E.2d 1161, 1166,
396 IIl. App. 3d 842, 336 Ill. Dec. 571 (2009)).

The CoStar Defendants first challenge whet& alleges any fraudulent statement with
specificity. “Rule 9(byequires the plaintiff to specificallgllege the who, what, where, and
when of the alleged fraud.Trs. of Will County Carpenters Hitla And Welfare Fund v. F.V.E.

& Assocs., InGg.No. 00 C 7685, 2001 WL 1571458, at *2 (NID.Dec. 4, 2001). CoStar and
Apartments question whether MG has alleged wéhicularity the alleged Patenaude statement
that “made’ it clear that the [CoStar Defendam®juld engage [MG] for ‘all phases of work’ on
the exhibit.” Doc. 45 at 11. MG, however, gis that Patenaude tdWiG that they would
“design, fabricat[e], install[ ], dismantlfgrovide] technical suppgrand [provide] ongoing
program management” for the exhibit. Doc. 39 fsé also id] 34. CoStar and Apartments
also question “when the alledjeepresentations occurredid“where and how [CoStar and
Apartments] communicated their intentiondM& Design (e.g., in person, by phone, or by
email).” Doc. 45 at 12. MG alleges that afeatenaude communicated across states with MG
“about designing, producing, and managing exhibits,” she then traeeM@’s Wisconsin

office and “made it clear” that MG would engag€all phases of workin order to procure

MG’s work. Doc. 39 11 33-34. MG’s allegatiasgficiently detail Patenaude’s alleged

misrepresentation, when it ocoed, and how it was made.
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The CoStar Defendants also argue that M(S fa allege that MG suffered any damages
as a result of MG’s reliance on Patenaude’sepigsentation. MG must allege out-of-pocket
losses that resulted from the CoStar Defendants’ misrepresentatiomph Packaging Grp. v.
Ward 877 F. Supp. 2d 629, 648 (N.D. Ill. 201Reurosurgery & Spine Surgery, S.C. v.
Goldman 790 N.E.2d 925, 93339 Ill. App. 3d 177, 274 1ll. Ded.52 (2003). MG alleges that it
performed rush work without grpayment “with the expectatidhat the amount would be billed
later along with the other work to be performie®oc. 39  77. Yes, MG alleges that CoStar
paid MG for all that work.See idf 45 (in response to recang MG’s invoice for the Design
Renderings, “Costar paid MG Design $16,500 for thegtework.”). But MG also alleges that
it rushed its work to get the Design Renderidgee and expected other work too. These are
sufficient allegations to put the CoStar Defendamt notice that MG seekssses attributable to
the CoStar Defendants’ misrepestations, including MG'’s “ifading the loss of its time and
resources in preparingRoboserve, Inc. v. Kato Kagaku C88 F.3d 266, 274 (7th Cir. 1996);
Chancellor v. Bank of Am. N.ANo. 14-CV-7712, 2015 WL 5730103,%*&t (N.D. Ill. Sept. 29,
2015) (finding that the plaintiff damages could be inferred from the complaint because the
plaintiff alleged that he would ndave paid money if he knew at the time of his payments that
the defendant did not intend to eyovide him with the benefitse expected in return for the
payment). Therefore, the Court denies the motion to dismiss Count lll.

C. Tortious I nterferencewith Oral Contract against Atlantic (Count 1V)

In Count IV, MG alleges that Atlantic interft with MG’s oral comtact with the CoStar
Defendants. “To establish atious interference ith contract claim under lllinois law, a
plaintiff must show: ‘(1) the astence of a valid and enforcealdontract between the plaintiff

and another; (2) the defendant’s awarenesseofdintract; (3) the defendant’s intentional and
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unjustified inducement of a breachthe contract; (4) a subseauéreach by the other, caused
by the defendant’s conduct; and (5) damag@&wtglas v. LoftonNo. 12 C 8592, 2013 WL
5940749, at *4 (N.D. Ill. Nov. 6, 2013) (quotihktess v. Kanoski & AssqQ&68 F.3d 446, 454
(7th Cir. 2012)).

Atlantic argues that MG fails to allege aral contract between MG and the CoStar
Defendants. As discussed aboVvi& plausibly alleges the definiterms of an oral contract
between MG and the CoStar Defendants. HeurtMG alleges the offer, acceptance, and
consideration of the oral contiteby alleging that Patenaude aegd with MG for MG to design
and build a trade show exhibit in exchangegayment. Atlantic also joins in the CoStar
Defendants’ argument that the oral contradtasred by the statute of frauds. Again, as
discussed above, the Court finds that the primary purpose of Mi&ed oral contract was the
design of the exhibit, not the ldeery of goods, so the UCC'’s statute of frauds does not apply at
this stage. Therefore, the Court demdisintic’s motion to dismiss Count IV.

D. Tortious I nterference with Business Relationship against Atlantic (Count V)

MG also alleges that Atlantis liable for tortious interference with MG’s business
relationship with the CoStar Defdants. “In lllinois, the eleents of a claim of tortious
interference with a business redaship or expectancy are:)(the claiming party reasonably
expected to enter into a business relationgRipthe other party was aware of the claiming
party's expectation; (3) the other party pugdoBly prevented the alming party’s business
relationship from developingnd (4) the claiming party has suféel harm as a result of the
other party's interference Maurice Sporting Goods, Inc. v. BB Holdings, |nd¢o. 15-CV-
11652, 2017 WL 2692124, at *6 (N.D. Ill. June 22, 2017) (ciBogvinick v. Rush Univ. Med.

Ctr., 574 F.3d 414, 417 (7th Cir. 2009)).
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Atlantic argues that MG fails to allege thiahad a reasonablegectation of a business
relationship with the CoStar Bendants or that Atlantic kneaf the reasonable expectation.

MG alleges that based on its prior work on Apents.com projects and its conversations with
Patenaude, MG expected that it would btiid tradeshow exhibit based on the Design
Renderings. Doc. 39 11 2-3, 33-34. MG also alldgeadecause Atlantic was “familiar with
custom and practice in the tradeshow exhildtustry,” Atlantic knewthat MG expected to
perform all follow-up production work relatéd the exhibit after completing the Design
Renderings.Id. 1 96. Therefore, it is reasonable to irtfeat when CoStar asked Atlantic to
build the tradeshow exhibit ig) MG’s Design Renderings, Attéic knew that it was taking
business that normally would have gone to M@o had designed the exhibit. Therefore MG
plausibly alleges that MG had a reasonable egpiect of future businegs build the Las Vegas
exhibit and that Atlantic knew thG had such an expectation.

Atlantic also argues that MG'’s tortious irfexence with business expectancy claim fails
because lllinois recognizes a “competitor’s privilege” for lawful competit®ae Belden Corp.
v. InterNorth, Inc.413 N.E.2d 98, 102, 90 Ill. App. 3d 547, WI5Dec. 765 (1980) (“The rights
of others most commonly take the form of lawful competition, which constitutes a privileged
interference with another’s business.”). “Under lllinois law, commercial competitors are
privileged to interfere with one another’s prosipee business relationshipsovided their intent
is, at least in part, to further their businessesia not solely motivated by spite or ill will.”
Imperial Apparel, Ltd. v. Gamo’s Designer Direct, Inc882 N.E.2d 1011, 1019, 227 IIl. 2d 381,
317 lll. Dec. 855 (2008). But because the competitor’s privilege is an affirmative defense, which
a plaintiff need not anticipate in the complainf]éfleral courts . . . haveot required plaintiffs

to overcome the competitor’s privilege in the complaint itseéferv. By Air, Inc. v. Phoenix
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Cartage & Air Freight, LLC 78 F. Supp. 3d 852, 869 (N.D. 1015) (collecting cases).
Therefore, the Court denies Atlantic’s motiordiemiss the tortious interference with business
relationship claim in Count V.

CONCLUSION

For the foregoing reasons, the Court gramizart and denies in part the CoStar
Defendants’ motion for reconsideration and tenulss [44] and denies Atlantic’s motion to
dismiss [46]. The Court dismisses Count Il agathe CoStar Defendants for lack of personal

jurisdiction. All Defendants must answiee First Amended Complaint by August 18, 2017.

(

SARAL. ELLIS
United States District Judge

Dated: July 19, 2017
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