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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BETH BORTZ and MARC BORTZ,

Plaintiffs,
Case No. 16-cv-5338
V.
Judge Robert M. Dow, Jr.
BANK OF AMERICA, N.A.,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Bank of Ameri?N.A.’s motion to dismiss [10]. For the
reasons set forth below, Defendant’s motion to &isrfil0] is granted. Plaintiffs are given until
January 10, 2017 to file an amended clzomp consistent with this opinion.

l. Background

This case stems from the foreclosure and sbéeproperty located on West Huron Street
in Chicago, lllinois (the'Property”). In 2007 Teresa Rygielski executedhome mortgage loan
on the Property in favor of a nominee from au@trywide Home Loangnc. subsidiary. Bank
of America subsequently acquired Countrywided BAC Home Loans Servicing, LP (“BAC”)
became the successor entity as the nomineeeomtiitgage. On January 5, 2009, BAC filed a
complaint in the Circuit Courdf Cook County to foreclose onyRielski's mortgage after she
defaulted on her loan payments. On Jan2éxy2010, the Circuit Cougranted BAC’s motion
for judgment of foreclosure andlsand to shorten the period fe@demption—that is, the period
during which the mortgage borrower can pay tbi total balance (plus fees) to reclaim the
property before sale. The Property was $nichuction to BAC on March 4, 2010, and an order
confirming the sale was entered on May 17, 2010. A judicial sale deed conveying title to the

Property to BAC was executed on May 20, 201@ secorded on August 28, 2010. On October
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5, 2010, however, Rygielski filedgeetition to vacate the foreclogusale, claiming that BAC had
failed to provide her with the required noticetlo¢ request to shorten the redemption period.

In March 2011, while Rygielski’'s petition to vacate was pending, BAC sold the Property
to Plaintiff Beth Bortz through a Real Esta®rchase and Sale Contract (the “Purchase
Contract”). According to the Complaint, Paragin 21 of the Purchase Contract states, “The
deed to be delivered shall be a deed that maves that Grantor grants only that Grantor may
have and that Grantor may have [sic] and @a@ntor will only defenchgainst persons claiming
by through or under the Griam but not otherwise™ [1,  23.] Paragph 22, entitled “Defects
In Title,” states that “Seller isot obligated to (Ayemove any exception; jBring any action or
proceeding or bear any expense in order to gpiitle to the Property; or (C) make the title
marketable or insurable.” [1-2, at 14.] further states that “Buyeacknowledges that the
Seller’s title to the Property madye subject to court approval fafreclosure or ta mortgagor’s
right of redemption.”ld. Moreover, as part of the sale, BAC executed a Special Warranty Deed
to Plaintiff Beth Bortz conveying tittle to ¢hProperty, which was executed on March 17. That
deed contains a clause in alptal letters stating @it Defendant’s conveyaa is “subject to any
and all covenants, conditions, easements, restrigteorsany other matters of record.” [1-3, at
1.] On March 31, 2011, Plaintiff Beth Bortzemuted a quit claim deezbnveying the Property
to herself and her husband, Plaintiff Marc Bortz. Both deeds were publicly recorded. According
to Plaintiff, BAC failed to disclose the Rygiel&kpetition in connectiomvith the sale process.

On February 22, 2012, the Circuit Court dgemh Rygielski's petition to vacate the

January 20, 2010 foreclosure order and the May 19, 2010 order confirming the sale of the

! The copy of the Purchase Contract’s addendum attached to the Complaint is almost illegible. [See 1-2.]
However, on the Court’s reading, paragraph 21 staté® tiEed to be delivered at closing shall be a deed
that covenants that grantor grants only title that grantor may have and that grantor will only defend title
against persons claiming by, through, or under thatgr, but not otherwise (which deed may be known

as a Special Warranty, Limited Warranty,i@laim, or Bargain and Sale Deed)d. at 14.



foreclosed property to BAC. Unaware of thigler, Plaintiffs leased the Property to another
couple for the period of June 1, 2012 throughyNa, 2014, which generated rental income for
Plaintiffs.

On April 9, 2014, Rygielski filed a complaim the Circuit Court of Cook County to
evict the leasing tenants. BAC then amended its complaint from the initial foreclosure action
against Rygielski in response tltese events. Plaintiffs intervened in the case on June 10, and
filed an answer to BAC’'s amended complaint theserted a counterclaitm quiet title against
Rygielski but did not assert any claims aghiBAC. On Decembed, 2015, the Circuit Court
granted Plaintiffs’ motion to reconsidendh vacated the February 22, 2012 order granting
Rygielski’'s 2010 petition to vacate on the groutitlst Rygielski’s petition was untimely. The
effect of this order was to reinstate the January 20, 2010 foueelosder against Rygielski and
the May 19, 2010 order confirming sale of the ProperBAC. Because the court reinstated the
May 19, 2010 order, the court found that Plaintiffaiet title claim against Rygielski was moot.
Rygielski then filed two motionfor reconsideration of court's December 3, 2015 order, which
the court denied on July 7, 2016. On July 2@16, Rygielski’'s complaint for eviction was
dismissed without prejudice, and sled notice of appeal on August 8 and 9, 2016.

On May 18, 2016, Plaintiffs Beth and MaBortz filed the instant complaint against
Defendant Bank of America, N.A. (BAC'’s sucsesin-interest by merger) invoking this Court’s
diversity jurisdiction and asserting claims foreéch of contract (Count I), breach of special
warranty deed (Count Il), and “gtldefects bar to financing” @ont 1ll). Defendant moved to
dismiss the complaint in its ergty [11], and Plaintiffs voluntdy dismissed Count Il [18, 20].

. Legal Standard

To survive a Federal Rule of Civil Praige (“Rule”) 12(b)(6) motion to dismiss for

failure to state a claim upon whichlief can be granted, the complaint first must comply with



Rule 8(a) by providing “a shodnd plain statement of the ctaishowing that the pleader is
entitled to relief,” Fed. R. Civ. B(a)(2), such that the defendangiven “fair ndice of what the
** * claim is and the grounds upon which it restBell Atl. Corp. v. Twombl|y550 U.S. 544,
555 (2007) (quotingonley v. Gibson355 U.S. 41, 47 (1957)) (altéi@ in origina). Second,
the factual allegations in the colamt must be sufficient to raasthe possibility of relief above
the “speculative level.”"E.E.O.C. v. Concentra Health Servs., |i96 F.3d 773, 776 (7th Cir.
2007) (quotingTwombly 550 U.S. at 555). “A pleading thafffers ‘labels and conclusions’ or a
‘formulaic recitation of the elements of a cause of action will not déShcroft v. Igbgl 556
U.S. 662, 678 (2009) (quotingvombly 550 U.S. at 555). Dismissfalr failure to state a claim
under Rule 12(b)(6) is proper “whéme allegations in a complairitpwever true, could not raise
a claim of entitlement to relief." Twombly,550 U.S. at 558. In reviewing a motion to dismiss
pursuant to Rule 12(b)(6), the Court acceptstras all of Plaintiffs’ well-pleaded factual
allegations and draws all reasonablierences in Plaintiffs’ favorKillingsworth v. HSBC Bank
Nevada, N.A.507 F.3d 614, 618 (7th Cir. 2007). Ttdocuments attached to a motion to
dismiss are considered part of ffleadings if they are referred itothe plaintiff's complaint and
are central to his [or her] claim” and “may bensidered by the district court in ruling on the
motion to dismiss * * * without convertinfjt] to a motion for summary judgment.Wright v.
Associated Ins. Cos. In@9 F.3d 1244, 1248 (7th Cir. 1994).

[I1.  Analysis

Defendant moves to dismiss Counts | (breachwthase contract) for failure to state a
claim, and to dismiss Count llrgach of warranty deed) on theounds that it is barred by the
statute of limitations, fails to a&te a claim, and is duplicative of Count I. Defendant also argues
that both Counts | and Il are barred by res judicdtbe parties do not spute that lllinois law

governs here. Plaintiffs attached the Purch@satract and Special Warranty Deed to the



complaint [see 1-2, 1-3], which the Court comsglin connection with ruling on the motion to
dismiss. Wright, 29 F.3d at 1248. The Cadregins with Count I.

1. Failureto State a Claim (Count I)

To state a claim for breach obntract under lllinois law, Plaiiffs must allege “(1) the
existence of a valid and enforceable contract; (2) substantial performance by the plaintiff; (3) a
breach by the defendant; and (4) the resultant damadeger Dev., LLC v. Nat'l City Bank
592 F.3d 759, 764 (7th Cir. 2010) (quotidgW. Vincent & Co. v. Bt Colony Life Ins. Co.

351 lll. App. 3d 752, 758 (2004). Plaintiffs claim that Defendant breached the Purchase Contract
when Defendant “failed to disclose” Rygielskpending petition tovacate. [1, 1 22-23.]
Plaintiffs allege that this “claim or encumbc® arose during the time” when Defendant “was

the record title holdeto the Property and was based ondbeduct and actions of [Defendant].”

Id. 1 24. Plaintiffs further allege that “[p]ursudn the terms of the Purchase Contract and the
contractual requirements of the Special Warranty Deed, [Defendant] warranted to Plaintiffs title
to the Property free and clear of any encumbea placed on the Property while [Defendant]
owned record title to the Propertyld. § 25. As a result, Plaintiffs allegedly suffered damages

of $185,000 in lost rental income from the Propett}.{ 26.

Defendant argues that the complaint neveestakactly how the tms of the Purchase
Contract were breached. The Qoagrees. Plaintiffs do not allegethe complaint (or in their
response) that Defendant actually breached Paphdtl of the Purchaseofract. That may be
because Paragraph 21 does not expressly “warrant[] * * * title * * * free and clear of any
encumbrances placed on the Property while [Defendant] owned tét®otd the Property.”ld.

1 25. The “covenant against encumbrances” is not necessarily the same as the “covenant of

warranty.” 14-81A Powell on Ré Property § 81A.03 (2015) (ting that “[tlhe covenant



against encumbrances promises the granteg¢hba were no encumbrances, liens or servitudes
against the land as of the date of the conveg/dnwehile “the covenant of warranty assures the
grantee that the grantor will forever warramd defend the title of the land”); see aido§
81A.06 (distinguishing these covenants). Hereadtaph 21 requires that Defendant deliver a
deed granting “only that title that grantoray have” and “that grantor will only defend title
against persons claiming by, through, or under tlatgr, but not otherwise.” [1-2, at 14.]
Plaintiffs do not alleg¢hat Defendant, in fact, breached eitliequirement. Defendant granted
the title it had to the Property to Beth Bortz aledended against Rygielskitlaims. Plaintiffs,
perhaps by design, never specifigalrgue that Paragraph 21 wanted title “free and clear of
any encumbrances” or thaiglprovision was breached.

The absence of an obligation in Paragraph 21 to give title “free and clear of any
encumbrances” is reinforced by the “DefectsTitle” provisions contained in Paragraph 22.
Paragraph 22 acknowledges the pasty that the Property “may bsubject to court approval of
foreclosure or to a mortgagor’s right of reddiop.” [1-2, at 14.] Likewise, Paragraph 22
relieves Defendant from taking affirmative stépsemove exceptions, initiate actions to convey
title, or make the title marketable or insurable. Plaintiffs claim that Paragraph 22 must be
unenforceable because “a party cannot promisgctdn a certain manner in one portion of a
contract and then exculpate itstim liability for breach of thatery promise in another part of
the contract.” [17, at 6 (citindewelers Mut. Ins. Co. v. Firstar Bank IR13 Ill. 2d 58, 64
(2004)).] But Paragraph 22’'s quisions excusing Defendantofn taking certain affirmative
actions are perfectly consistehe defensive obligations impes under Paragraph 21. Reading
Paragraphs 21 and 22 together, Defendant mugend” title when a person claims title “by,

through, or under the grant,” but need not taki@mative steps to “remove exceptions” or



“make the title marketable” such dw/ initiating suit. Regardlesdfjoth provisions—read
separately or together—undermine the argumentib&ndant warranted title “free and clear of
any encumbrances” in the Purchase Contract.

Plaintiffs also allege in Count | that oth&#erms of the Purchase Contract and the
contractual requirements of ttgpecial Warranty Deed” providetthis warranty. [1, T 25.]
Defendant has challenged Countanid Il as duplicative [11-1, di0]. If both Counts | and Il
purport to address injuries from the same breddhe same special warranty deed based on the
same operative facts, then thos@mks may well be duplicative. Seeg, Veldekens v. GE HFS
Holdings, Inc, 2008 WL 4425363, at *21 (S.D. Tex. Sept, 2008) (dismissing as duplicative
“wrongful foreclosure claims [that] are premised|arge part, on the breach of contract claim”);
All. Laundry Sys. LLC v. Eaton Cor2013 WL 5719011, at *6 (E.D. Wis. Oct. 21, 2013)
(dismissing claim for “breach of the implied dutygidod faith and fair dealing [that] appears to
be premised on [defendant’s] breach of contracBut, as presently drafted, Count | alleges a
“Breach of Purchase Contrachd Count Il alleges a “Breach Special Warranty Deed.” [17,
at 8-9.] For now, the Court addresses only whe@tantiffs have stated a claim for breach of
the “Purchase Contract” under Coliseparate and apart from any alleged breach of the deed.

Defendant argues that Plaintiffs never idgntiivhich specific ‘terms’ of the Purchase
Contract required BAC to warrant they weeking title free and clear of any encumbrances”
arising during Defendant’s ownership. [11-1, at 15.] “The law on the issue of whether it is
necessary to cite specific catt provisions to state a claim foreach of contract is divided in
this district.” Peerless Network, Inc. v. MCI Commc’n Servs.,, 18015 WL 2455128, at *5
(N.D. lll. May 21, 2015) (collectig cases). What matters is @ther Plaintiffs “alleged enough

facts to put [Defendant] ofair notice of the ‘contractal duty’ it breached.”ld. at *7. Here,



Defendant lacks fair noticeThe only provisions identifiethy the parties—Paragraphs 21 and
22—appear to undermine the existerof a warranty in the Purcha€®ntract that gave title
“free and clear of any encumbrances.” “Withalliéging a contract prasion that was breached,
th[is] claim is merely possible, not plausibleBurke v. 401 N. Wabash Venture, L 12010 WL
2330334, at *2 (N.D. lll. June 2010). To the extenPlaintiffs are atually arguing that
Defendant was obligated to “disclose” any enbuances that arose or might arise on the
Property based on the period when Defendant éeard title [see 1, 1 22], they do not identify
where in the contract Defendant agreed tovple this disclosure. “Without identifying a
provision of the Agreement that was actudiigached, [Plaintiffs] cannot allege a claim for
breach of contract.”Nat’l Tech., Inc. v. Repcentric SqQI2013 WL 6671796, at2 (N.D. Ill.
Dec. 18, 2013). Plaintiffs are free to attempt to remedy their complaint by pointing to the
specific contractual provisionslediedly breached to show hdley are entitled to relief.

Before moving to Count II, the Court bilie passes on two aspects of the Purchase
Contract that appear relevanttis dispute. First, the complaialleges that Plaintiff Beth Bortz
is a party to this contract. [1, T 12 (“BAC entkirto a Real Estate Purchase and Sale Contract
with Plaintiff Beth Bortz”).] The complaint & not allege how Plaintiff Marc Bortz claims
rights under this agreement, and the Purcl@setract appears to grlude the Buyer (Beth
Bortz) from assigning the agreement to MaratBo [See 1-2, at 17  34.] Because Defendant
raised whether Marc Bortz has standing only ifootnote in its reply brief [see 24, 10 n.6], the
Court does not address this issue. Beria Credit Local v. Rogar629 F.3d 612, 625 (7th Cir.
2010) (“[AJrguments raised for the first time in a reply brief are waivetidrmon v. Gordon

712 F.3d 1044, 1053 (7th Cir. 2013)Af party can waive an arguemt by presenting it only in



an undeveloped footnote.”). Nevetings, Plaintiffs would be wise to anticipate this issue when
amending their complaint if they choose to do so.

Second, the first page of the Purchase @atis Addendum contas a provision entitled
“Limitation of Seller’s Liability and Buyer's Waer of Important Rights.” [1-2, at 5.] The
provisions of this section are bold and all capital letters. Qeview, these provisions seem to
limit the buyer to “the lesser of buyer’s actual damages or $5,000.00 if the sale to buyer closes”
for “all claims * * * arising out of or relating iany way to the agreement or the sale of property
to the buyer including, butot limited to, Seller's breach ¢grmination of this agreement * * *

[or] Seller’s title to the property.”Id. (capitalization altered).Moreover, Buyer appeared to
waive any claim to “special, consequential, or punitive damages whatsoever, whether in contract,
tort * * * or other legal or equitable principle,gbry, or cause of action arising out of or related

in any way to any claim.”Id. (capitalization altered). Neither side addresses whether these
provisions affect Plaintiffs’ invocadn of diversity jurisdiction and the Court leaves this issue for
another day.

2. Statute of Limitations (Count I1)

Defendant moves to dismiss Count |l harred by lllinois’ fve-year statute of
limitations. See 735 Ill. Comp. StatnA. 5/13-205. Section 13-205 provides that:

Except as provided in Section 2-725 thife “Uniform Commercial Code”,

approved July 31, 1961, as amended, armcti®@e11-13 of “The lllinois Public

Aid Code”, approved April 11, 1967, as amended, actions on unwritten contracts,

expressed or implied, or on awards dbiation, or to recover damages for an

injury done to property, rear personal, or to recov¢he possession of personal

property or damages for the detentionconversion thereof, and all civil actions

not otherwise provided forshall be commenced within 5 years next after the
cause of action accrued.

2 Buyer also appeared to waive tiight to a jury trial [1-2, at 6], which Plaintiffs demand here [see 1].



Id. Specifically, Defendant argues that a cldon breach of warranty ekd falls within the
catchall “all civil actions not otherwise proed for” because the “lllinois Code of Civil
Procedure does not provide a dpecstatute of limitations appiable to a claim for breach of
special warranty deed.” [11-1, at 20.]

Plaintiffs argue that Count lik timely because lllinois’ ten-year statute of limitations
applies. See 735 Ill. Comp. Stat. Ann. 5/13-206. Section 13-206 provides, in relevant part, that
“actions on bonds, promissory notedlsbof exchange, written leasestitten contractsor other
evidences of indebtednessvimiting and actions brought unddgre lllinois Wage Payment and
Collection Act shall be commenced within 18ays next after the cause of action accrudd.”
(emphasis added). Plaintiffs argimat “a special warranty deésla written instrument created
in accordance with and pursuant to written cantrand thus a breach of warranty deed is a
claim “arising out of a written contrdagoverned by Section 13-206. [17, at 9.]

Neither side offers much guidance on hownbis courts have addressed this issue.
Defendant does not identify a single case applyihigols’ five-year statute of limitations to
breach of warranty deed claim#$laintiffs cite only one cas@&rown v. Lober 75 Ill. 2d 547
(1979), which they characterize having “held that a breach wfarranty deed claim is subject
to a 10 year statute of limitations.” [17, at ®efendant points out thakither party challenged
the ten-year bar’s applicability Brown SeeBrown 75 Ill. 2d at 552 (“No question is raised as
to the applicability of the 10-year statute of linibas. We conclude, therefore, that the cause of
action for breach of the covenant of seisirswa * barred by the statute of limitations, since
plaintiffs did not file their complaint until * * * nearly 20 years after their alleged cause of action
accrued.”). Defendant describBsown as the “sole case in lllinois addressing this issue,” but

still urges that the Brown holding is of no consequence” tteciding the correct statute of

10



limitations based on the assumed applicabilityhaf statute there and the fact that Brewn
complaint would have been untimely unégher limitations period. [24, at 17-18.]

Several courts, however, have applied the-yiear statute of limitations to claims
involving or stemming from a breach of warranty deed. 8ag,Fritzsche v. Union Pac. R.
Co, 303 Ill. App. 3d 276, 282 (1999) (holdingpat “wrongful-death action based upon
defendant’s breach of the covenant to maintaigrade of less than 8% in the 1903 warranty
deed” was not barred by “the 10-year statftdimitations” because this limitation period had
not run (nonpublishable under Ill. S. Ct. R. 2B}cko v. Bucko321 Ill. App. 632 (1944) (“A
count of complaint for breach of warranty in deexecuted within ten years before filing of
complaint, was not barred by statuté limitations.” (ébstract of op.));Eichelberger v.
Homerding 317 Ill. App. 125, 126-30 (1942) (applying 10-year statute of limitations to claim
for failure to remove encumbrances in viaatiof warranty deed, but holding the statute had not
yet run); Chi. Mill & Lumber Co. of Cairo v. Townsen@03 Ill. App. 457, 464—-65 (1916)
(holding that claim for breach of warranty con& in real estate deed was not barred by 10-
year statute of limitations and Arkansas’'year statute of limitations did not apphBates v.
Bates Mach. C¢.230 Ill. 619, 622 (1907) (contrasting th&0“year limitation, which barred an
action of covenant (as the action was brought upmvanant contained a deed)” with the 6-year
limitation “applied to the action of assumpsit”); see dlsi&e Caryonah Imp. Ass'n v. Pulte
Home Corp,. 903 F.2d 505, 508—-09 (7th Cir.4® (holding that plainti’'s claim that defendant
“must convey the property” is “based upon aiml for breach of contract, and § 13-206, which
sets forth a ten year period, iethppropriate lintations period”);Oechsle v. Pickysl995 WL
430946, at *2—-3 (N.D. Ill. July 18,9B5) (“This Court finds the tepear statute of limitations to

be applicable since plaintiffs brought a caw$eaction for breach of a contract warranty [to

11



convey property by warranty deed with merchaletaitle] that was expmtitly created in a
written document.”). ThuBrownis hardly alone in applying the ten-year statute of limitations
to claims for breach of a warranty deed.

Defendant advances two arguments for avigdbection 13-206. First, Defendant argues

that the text “does not refer to deeds” and@oeirt may not “deviate from the [statute’s] plain
language and meaning” to “infeit’applies to deeds. [24, at 18-1®Blt the plain language cuts
against Defendant. Section 13-2@pkes to “actions on * * * writtn contracts.” Under lllinois
law, “[a] warranty deed is a contractChi. Title Ins. Co. v. Bas81 N.E.3d 444, 451, 2015 IL
App (1st) 140948, 1 21; see also 26Al.S. Deeds 8§ 3 (2016) (“A deexda written contract.”).
Not surprisingly, courts have applied Section 13-08arious kinds of “wtten contracts” even
though that specific example of @ntract is not expressly led in the statute. See,q,
Armbrister v. Pushpin Holdings, LL.896 F. Supp. 2d 746, 756 (N.M. 2012) (guarantees for
equipment leases)Jravelers Cas. & Sur. Co. v. Bowmag29 Ill. 2d 461, 467 (2008)
(indemnification agreementdn re Marriage of Braunling 381 Ill. App. 3d 1097, 1102 (2008)
(reformation of premarital agreemen@ent. States, Se. & Sw. Areas Pension Fund v. Jordan
873 F.2d 149, 150 (7th Cir. 1989) (pension obligatioBB¢. Contractors’ Assl of City of Chi.
v. A. S. Schulman Elec. C&91 Ill. 333, 345 (1945) (association’s bylaws and constitution).
Likewise, the fact that courts have applieection 13-206 to deed-related claims for decades—
and Defendant cannot identify a single casdh® contrary—shows that courts have never
seriously questioned that deeds fit firmly withihre plain text. In short, applying the phrase
“written contracts” to “deeds” is perfectly comible with the Sectiot3-206’s plain meaning.

Second, Defendant argues that “a deed fmveyance of property does not satisfy the

statute of frauds” because it is “only executed by the grantor, and not the grantee,” and “thus

12



does not equate to an enforceable written raght [24, at 19.] To start, Defendant
misconstrues lllinois’ statute &fauds, which requires that certdand sale contracts are “signed
by the party to be charged therewith.” 740 Ill. Comp. Stat. Ann. 80/2. In other words, “[t]he
statute requires that the writingdsethe signature of the par@gainst whonthe court enforces
the contract.” Roti v. Roti 364 Ill. App. 3d 191, 196 (2006¢mphasis added); accacdegeler

v. Bartlett 10 Ill. 2d 478, 482 (1957) (holding thanth contract signed by the seller, but not
buyer, does not violate the statute of fraugsaduse the seller wasetliparty sought to be
charged with performance of ghcontract”). HerepPlaintiffs seek to enforce the Special
Warranty Deed against Defendant, who executeddied [see 1-3; 24, at 19]. Accordingly,
there is no statute of frauds issue in this caseer mind a general rule in lllinois that “a deed
for a conveyance of property doeg matisfy the statute of fraud3.[24, at 19.]

Even so, Defendant overlooksettact “in lllinois, the testfor whether a contract is
written under the statute of limitations is not wiegtit meets the statute of frauds, but whether
all essential terms of the coatt could be asceained from the written instrument.Toth v.
Mansell 207 Ill. App. 3d 665, 673—74 (1990). “[T]he weitt instrument itself must completely
identify the parties to the contractBrown v. Goodmanl47 Ill. App. 3d 935, 940 (1986). The
key issue for contracts under Section 13-206 is wihéthe existence of that contract or one of
its essential terms must be proven by parol evidéitgyhich case “the contract is deemed oral
and the five-year statute of limitations applies®rmstrong v. Guigler174 Ill. 2d 281, 287
(1996). Here, the existence of the deed, its $ethe grantor (BAC), the grantee (Beth Bortz),

and the legal description of the property at isseeadiridentifiable from th deed itself. [See 1-

% The sole case that Defendanites for this point isvicMillan v. Ingolia 87 Ill. App. 3d 727 (1980),
which involved a grantor seeking specific perforggof a repurchase option against the grantees (who
had not signed the deed), triggering the statute afifa Because Plaintiffs claim to be grantees seeking
to enforce a deed against the signing grantor-Defenifiajllan is of no help to Defendant.

13



3.] Defendant does not identiBny essential terms of the detét must be proven by parol
evidence® Moreover, “[tlhe essence of any contradtaction is * * * where liability emanates
from a breach of a contractualligiation,” and Plaintiffs asserto source of liability other than
the warranty deed for Count llArmstrong 174 Ill. 2d at 290-91 {stinguishing cases where
cause of actions may be traced to writing, but tisshat liability is notcontractual in nature).

Therefore, Plaintiffs’ claimsas presently framed, are goved by lllinos’ ten-year
statute of limitations, and Defendant’s motion to dismiss Count Il as untimely is denied.

3. Failureto State a Claim (Count I1)

Count Il is styled as a claim for “Breach 8pecial Warranty Deed.” [1, at 5.] The
Special Warranty Deed states that Defendartis/eyance is “subject to any and all covenants,
conditions, easements, restrictionsg any other matters of record[1-3.] Plaintiffs allege that
this deed “does not comply with the terms anovmions set forth in thBurchase Contract” and
the deed’'s language “appears to exclude therseden warranting to te purchaser Plaintiff
Beth Bortz against Rygielski’'s encumbrance ugun Property done or suffered by [Defendant]
during the period of time [Defendarteld record title tahe Property.” [1, 1 29.] According to
Plaintiffs, “the express languagef the Purchase Contrachdh other language set forth in
paragraph 1 of the Special Warranty Deed rerter‘any other mattersf record’ provision

inapplicable to the encumbrance upon theperty created by Rygielski’'s October 5, 2010

* Defendant argues that Plaintiff Marc Bortz is aagrantee on the deed and lacks standing under Count

II. [24, at 10 n.3.] Because the Complaint is dismissed with leave to amend, the Court does not address
whether Marc Bortz’'s assertion ofastling alters the conclusion that the essential terms of this deed are
readily ascertainable from the deed itself. If, upomding the complaint, Marc Bortz asserts standing

to sue for breach of deed despite the fact that his name does not appear on the deed, Defendant is free to
raise whether these standing arguments depend ongvaalehce and trigger application of the five-year

statute of limitations undeékrmstrong SeeBrown 147 Ill. App. 3d at 941 (“The issue is not whether the
identity of [party] can be readily ascertainable frambsequent writings, the issus whether the identity

of [party] can be readily ascertained from the 1968oopagreement itself so as to avoid the resort to

parol evidence.”). Plaintiffs may avoid this problem, of course, by omitting Marc Bortz as a plaintiff.
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[petition to vacate].”Id. § 30. Therefore, this “encumbrance * * * constitutes a material breach
of the Special Warranty Deedyhich resulted in damage#d. 9 31-32.

The Court agrees that Plaintiffs have faitedstate a claim underddnt Il. Plaintiffs
allege that the deed “on its face appears tuebe the seller from warranting to the purchaser
Plaintiff Beth Bortz against Wielski’'s encumbrance upon theoBerty.” [1, ¥ 29.] In other
words, Plaintiffs allege that the encumbradoes nobreach the deed as written. Plaintiffs also
allege that the “Special Warranty Deed execigdDefendant] and delived to Plaintiff Beth
Bortz (Exhibit 3) does not comply with thertes and provisions set forth in the Purchase
Contract.” [1, T 28.] But Plaiiffs do not claim that (1) delivgrof the deed asvritten is a
breach of the Purchase Contract; (2) Plaintifffesad damages from that “breach;” (3) the deed
should be reformed to reflect the promisesbedied in the Purchase Contract; or (4) the
reformed deed should specifically warrant anytipalar thing. Furthermore, Plaintiffs do not
argue that the phrase “any othmeatters of record” is ambiguous—rather, they allege the deed
“on its face” excludes a warranggainst the Rygielski’'s encumim@e. Plaintiffs also do not
allege what “express languagetlire Purchase Contract and covwaisaset forth in paragraph 1 of
the Special Warranty Deed render the ‘any othatters of record’ provision inapplicable” to
Rygielski's encumbrancg. [1, T 30.] While Plaintiffs mayvell be able to state a claim, the
Court cannot tell based on thengolaint as presently drafted and Defendant does not need to

guess under Rule 8.

® Plaintiffs argue in response that “the terms ef 8pecial Warranty Deed prescribed by paragraph 21 of
the Addendum expressly includes a warranty and a dufgfend against Rygielski’s claim.” [17, at 5.]
Those arguments are at odds witha@aaph 27 in the complaint. [1,27 (“The Special Warranty Deed *

* * does not comply with the terms and provisions set forth in the Purchase Contract.”).] “It is a basic
principle that the complaint may not be amendedHgy briefs in opposition to a motion to dismiss.”
Thomason v. Nachtriet888 F.2d 1202, 1205 (7thrCiL989). In any event, if a breach of the Purchase
Contract is proven by the terms of the Special Wayr®eed and a breach of &pal Warranty Deed is
proven by the terms of the Purchase Contract, it is hard to see how Counts | and Il are distinct.

15



Because the motion to dismiss Count Il is ¢gdrand Plaintiffs are given leave to amend
their complaint, the Court need ransider at this juncture winetr Plaintiffs’ claims are barred
by res judicata or whether Courtand Il are duficative. Likewise, theCourt does not address
Defendant’'s argument that Plaintiffs haveldd to state a claim under Count Il because
Defendant did not cause or “suffi® cause” Rygielski to file tnOctober 2010 péion to vacate
in breach of the warranfy[11-1, at 22—23; 17 at 10-12; 24, at 21-23.].

V.  Conclusion
For the foregoing reasons, the Court grabwsfendant's motion to dismiss [10].

Plaintiffs are given until January 18017 to file an amended complaint.

Dated:Decembes, 2016 ! E " éi a ;/

Robert. Dow, Jr. &~
UnitedState<District Judge

® This argument is underdeveloped. Both sides discuss only oneCtéssgo Title Insurance v. Aurora
Loan Services, LLC996 N.E.2d 44, 2013 IL App (1st) 123510. Ghicago Title the Illinois Appellate
Court noted that “no lllinois case law * * * provides igist into the nature of gpecial warranty deed,”
which led it to rely on other “[jjusdictions that frequently emplogpecial warranty deeds [to] inform
[its] analysis of the issues.Id. at 50, § 17 (citing cases from Nebraska, Florida, Maryland, Pennsylvania,
and Delaware). Accordingly, several jurisdictianay (or may not) offer guidance that bears on whether
Plaintiffs’ claims are viable as a matter of law. Seg, Midfirst Bank v. Abney365 Ill. App. 3d 636
(2006); Dillow v. Magraw 102 Md. App. 343 (1994)S. Utsunomiya Enterprises, Inc. v. Moomuku
Country Club 75 Haw. 480 (1994)Boulware v. Mayfield317 So. 2d 470 (Fla. Dist. Ct. App. 1975);
Kansas City Life Ins. Co. v. GehaB62 Ill. 58 (1935). But “[i]t is not this Court’s obligation to do the
research for the parties or support bald assertions for thétistate Ins. Co. v. Kundra006 WL
516780, at *10 (N.D. Ind. Mar. 2, 2006). If Plaifs amend their complatnand Defendant moves to
dismiss on this ground again, the issues raised isyatfyument—such as whether the failure to give
notice in a foreclosure proceeding or the filingtted petition itself was the “encumbrance;” whether the
“encumbrance” arose at the time of the forecloqumzeeding, the filing of the petition, the February
2012 order, or the filing of the eviction complaimt2014; whether Rygielski’s petition was a “valid” lien
or merely a cloud on the title; whether a cloud on a tifle constitute a breach of a special warranty
deed; etc.—will require significantly greater atien and development with case law support.
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