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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES EQUAL EMPLOYMENT )
OPPORTUNITY COMMISSION )

Applicant, )
No. 16 C 5419
V.
Judge Sara L. Ellis
GROUPON, INC.

N s N

Resmndent. )

OPINION AND ORDER

TheUnited State€qual Employment Opportunity Commission (“EEOC”) filed an
applicationfor an order to show caufH to enforce two administrative subpoenas served on
Groupon, Inc., (“Groupon”) in the course of an imgation of a race discrimination charge by
Adrian Stratton, an unsuccessful job applicant, filed under Title VII of the CightRIAct of
1964 (“Title VII") , 42 U.S.C. 8§ 2000et seq. The Court finds that the subpoenas are relevant to
the unddying charge and not overly broad. Additionally, the Court finds that Grofgitsto
demonstrate that compliance with the subpoenas would be unduly burdensome. Therefore, the

Court grants the application and enforces the subpoenas.

BACKGROUND
On October 16, 2014&trattonfiled a Charge of DiscriminatiofiCharge”) against
Grouponalleging thatGroupon discriminated against him on the basis of heshyéailing to
hire him for the positioVice Presidenof Merchandising.Stratton’s Charge stated in relevant
part, “I applied for a position with [Groupon] on or around January 2014. | was not hired.
believe | have been discriminated against because of my race, Black, irowiofafiitle VII of

the Civil Rights Act of 1964, as amendedoc. 31 at 6
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EEOC sentGroupon notice of the Charge on October 23, 2014, and began to investigate
whether Groupon’s hiring policies apdactices violate Title VII by discriminating against
applicants based on rac&rouporfiled a response with EEOC denying #ilkegations on
November 24, 2014.

On February 2, 2015, EEOC made its first request for information from Groupon.
Specificallyit requested to conduct on-site interviews of the individual who reviewed Stratton’s
application and of other individuals iddred by Groupon as familiar with the company’s
policies and practices for recruiting and hiring new employees. Groupon respondduauary-e
12, 2015, offering to prode the relevant employeeEEOC conducted interviews of these
employees on February 18, 2015.

On March 13, 201FEEOC sent Groupon a request for additional information, to which
Groupon objected on April 10, 2015, arguing that the request was overly broad. However,
Groupon did providéenformation it deemed directly related to the ingriof the Vice Predent of
Merchandising position in response to this request.

On May 13, 2015:EOC requested access to Groupon’s Chicago headquarters to conduct
an on-site investigation. Groupon objected on May 21, 2015, arguing that $ite on-
investigation was irrelevant to the Charge.

On June 3, 201%EOC issued two administrative subpoenas, SubpbiesaCH15-027
and CH-15-02&the “Subpoenas”Yo Groupon. Subpoena No. CH-15-027 requidmsts

following information from January 1, 201 present

! Subpoena No. CH-16827 oiginally requested information from January 1, 2013 to present.

EEOC modified this period in response to Groupon’s objections. Therdfer€purt refers to the
modified date.



Category lidentification of all systems used Brouponto advertise or recruit
prospective candidates;

Category 2: A database of all employees including their race, date of applicatio
source of application (referral, direct, etc.), positaaite of separation, address,
and the name and race of the individual who retéthe employee, if applicable

Category 3: A database of applicants for employment seeking the same
information described in Category 2;

Category 4A database of the 192 apgantsfor the VP position for which
Stratton applied seeking the same information described in Categang 2

For each individual described in Category 4, submission of unredacted copies of
all application materials including social media account inftionand writing
samples

Subpoena No. CH-15-028 requests the following information:

Category 1: Access to the premises, including, but not limited to, employee work
and break areas, software and technology relat€ddopon’s hiring and
recruitingprocesss and

Category 2: Testimony of a representative, designatésrdypon, who is

competent to discuss and describe all software, technology, records, and other
documents related to Groupon’s hiring and recruitment processes for the purpose
of answering questions and/or providing assistance.

In response to the Subpoenas, Groupon submitted a Petition to Revoke or Modify the

Subpoenas t&BEOC on June 15, 2015, again arguing that the requests were overbroad and not

relevant. EEOC issued a Determination on the Petition on December 9, 2015, in whd&

declined to revoke the Subpoenas but did modify theEOC modified Subpoena No. CH-15-

027 to limit the timeframe of the request touany 1, 2014 to present, limit the geographic

scope to the Chicago headquarters, tanclarify Category 1o request list of websites and

2

The term present is not defined in the Subpoenas or in the partiess filHowever, EEOC'’s

memorandum in support of the application states that they are seeking “dess fitvaln two years.”
Doc. 3 at 7. January 1, 2014 to the date of this order is over two and a half yearss ddrawasy 1,
2014 to June 3, 2015, thatd the Subpoenas were issued, is less than two ydasefore, for purposes
of deciding this petition, the Court understands “present” to mean the date glbersalwas issuedyune

3, 2015.



platforms Groupomises taecruit. EEOC modified Subpoena No. CH-15-028 to only require
that a recruiter show an EEOC investigator how the recruiting process evotke recruiter’s
computer,to not seek access to work areas or break a®as)y request screenshots of screens
viewed by the investigator and not other materials previously requested undenrZatenado
only request testimony from the one recruiter who provides the tour of Groupon’sreoftwa
related to hiring and recruiting under Category 2. The determination direciagdarto reply

to the Subpoenas as modified by December 30, 2015.

On February 5, 2016, Groupon provided EEOC with application materials subimitted
the Vice President of Merchandising position, but it did not provide any of the otheratsateri
requested by the Subpoen&n May 20, 2016, EEOC filed the present application.

LEGAL STANDARD

The role of federal courts in subpoena enforcemenepbags is “sharply limited.”
EEOC v. Tempel Sed Co., 814 F.2d 482, 485 (7th. Cir. 1987). Such proceedings “are designed
to be summary in nature Id.; see also EEOC v. United Air Lines, Inc., 287 F.3d 643, 649 (7th
Cir. 2002). If EEOC demonstratethat “the investigation is within the agenesyauthority, the
subpoena is not too indefinite, and the information sought is reasonably relevant, the district
court must enforce an administrative subpoefarhpel Steel Co., 814 F.2d at 485. The Court
may nodify or exclude portions of the subpoena “only if the employer carries the difficult
burden of showing that the demands are unduly burdensome or unreasonably Uroted. Air
Lines, Inc., 287 F.3d a653 (citations omitted)The Court does not considéhe merits of the
underlying charge of discriminatiorsee EEOC v. Shell Oil Co., 466 U.S. 54, 72 n. 26, 104 S.

Ct. 1621, 80 LEd.2d 41 (1984).



ANALYSIS

Groupon does not argue that EEOC lacks the authority to investigate Strattogés ahar
that he Subpoenas are too indefinite. Groupon’s challenge to the Subpoenas is that they are
overly broad, they request irrelevant information, they place an undue burden on Groupon, and
EEOC already has sufficient information to investigate the Chafgethe reasons stated below,
each of these arguments fails.

A. The Subpoenas are Relevant and Not Over broad.

Courts have adopted a liberal view of relevawben reviewing EEOC subpoenas;
information is relevanf it “might cast light on the allegations against the employelrited
Air Lines, Inc., 287 F.3d at 652 (quotirghell Oil, 466 U.S. at 68—69)ln particular,information
about “whether an employer discriminated against other members of the sssferctairposes
of hiring . . . may cast light on whether an individual person suffered discrimina&OC v.
Konica Minolta Bus. Solutions U.SA., Inc., 639 F.3d 366, 369 (7th Cir. 201X Konica
Minolta”).

In determining the relevance of requested information, the Court first ntasthdee the
nature of the charge underlying a subpoddaited Air Lines, Inc., 287 F.3d at 654The Charge
allegesemployment discrimination based 8tratton’s race The Subpoenasegkinformation
about other Groupon employees and applicants for employment at Groupon’s Chicago
headquarteras well as information about Groupon’s recruiting and hiring practices at the
Chicago headquarter&EEOC argues that this information is relevant to Stratton’s charge
because it could “illustrate discriminatory patterns ofdumt,” and that such a finding would

support an inference that race was the motivation behind the failure to htterStiaoc. 3 at 7.



When investigating a charge of race discrimination, EEOC “is authorized td&ons
whether the overall conditions in a workplace support” the allegatidasica Minolta, 639
F.3d at 369.Therefore, EEOC may request evidence about a company’s employaeitqgsy
beyond those specifically contained in the Charge during the course of an invastitghtisee
also EEOC v. Bay Shipbuilding Corp., 668 F.2d 304, 311 n. 8 (7@ir. 1981) (“The courts
uniformly uphold the relevancy of EEOC subpoenas seeking information about diseaminat
not specifically alleged in the charge.'fevidence regarding whether Groupon diemates in
recruiting and hiring based on raaieits Chicago headquartewdl advance EEOC’s
investigation into whether Groupon discriminated against Stratton basesl i@ace.

Groupon argues that other courts have found the information sought by subpoenas
irrelevant andefused to enforcehemwhereEEOC did not establish a link between the
subpoena and the underlying charge. Each case cit@dopon dealt with a subpoetieat
sought information well beyond the scope of the underlying charge éikdlymo castlight on
the alleged conduct. For exampleHBOC v. Royal Caribbean Cruises, Ltd., when
investigating a claim of discrimination because of an HIV diagnosis, EBOghscompany-
wide information about employees with any medical condittbo were terminated as a result
of that condition. 771 F.3d 757, 760—61 (11th Cir. 2014). The court found this information to be
irrelevant becauseEOCdid not show how information about the employer’s handling of other
employeesilinesseswvas relevanto the claims of an employee with HIV where the employer
freely admitted that tired the employee because he was diagnosed with HIV. Therefore, there
was nothing further that the requested information could clarify aboentb&yer'smotives in

firing him. 1d. at 761.



Additionally, inEEOC v. Loyola University Medical Center, EEOC sought sensitive
medical infemation about every employseabjected to an involuntary fitness for duty
examination. 823 F. Supp. 2d 835, 837 (N.D. Ill. 20M/here he only issue under
investigation was whether the examination was job related or consistent witbdsusecessity,
informationabout other employees with different job responsibilities and differentilitieab
andmedical conditions would naastanylight on whether themployee’sexamination was job
related. Id. at 839.

Unlike the information sought in the cases cited by Groupeinformation sought here
is the exactype ofinformation thathe Seventh Circuit contemplated when it held th¢dcial
discriminationis ‘by definition class discriminationand information concerning whether an
employer discriminated against otmembers of the same class for the purposes of hiring or job
classification may cast light on whether an individadson suffered discriminatiénKonica
Minolta, 639 F.3d at 369 (quotirignited Air Lines, Inc., 287 F.3d at 653). Therefore, the
information sought is relevant.

Groupon argues that the information sought is overbroatd@ywhd what is “necessary
to investigate the single hiring decision for the Vice President of Merchaadifoc. 10 at 9.
Necessity is not the same thing as relevance, and there is no requiremiefdmation sought
be “necessary” to enforce an administrative subpoena. dol’'SEreview of the applicatiois
sharply limitedand summary in nature; the Court is not empowered to determine which
information sought is necessary to the investigation versus just merelyntel&gapel Seel
Co., 814 F.2d at 485The Seventh Cirgt has uniformly enforced subpoenas seeking broad
employment information in race discrimination cases in the past without inquiringénto th

necessity of the otherwise relevant informatiétmnica Minolta, 639 F.3d at 369.



Groupon also argues that the Subpoenas seek information outside of the relevant
temporal scope. Courts have typically placed temporal limitations on EEOC suhpoenas
however, these temporal limits are governed by the same broad relevanogmeqtiof the
information itself. See EEOC v. Roadway Exp., Inc., 261 F.3d 634, 642 (6th Cir. 200Ihe
temporal proximity of the requested information to Stratton’s application forogmehtis
sufficiently close that the relevance of the information is not substantially diminished.
Thereforg the Subpoenas are not overbroad.

B. The Subpoenas Do Not Create an Undue Burden.

Groupon argues that the Subpoenas should not be enforced because compliance with
them would be an undue burdehhe Court must “weigh the likely relevance of the requested
material to the investigation against the burden to the respondent of producing thd.materia
United Air Lines, Inc., 287 F.3cdat 654 (citation omitted)The Court should consider the cost
compared to the resources the employer has at its dispdsdlhe Court may only modify the
Subpoenas if Groupon “carries the difficult burden of showing that the demands are unduly
burdensome or unreasonably broatt” In Bay Shipbuilding Corporation, the Court held that
subpoenas should be enforced “unless compliance would threaten the normal operation of a
respondent’s business.” 668 F.2d at 3WAile, this standard is “more illustrative that
categorical, it shows how high the standard iBnited Air Lines, Inc., 287 F.3d at 653.

The informatiorrequested in Subpoena No. CH-027 is voluminous. Groupon has
over 1,900 employees in Chicago, and received at least 25,000 applications ovevéme rele
time period. Subpoena No. CH-15-027 requests detailed information about each of these
applicants and employees. Groupon states that producing this informmégiatrtakefour

months and would require hiring three to five temporary employees and five to ten hours per



week from a current Groupon employee to assist with the effort. AdditionallypGmnaaserts
that since 2008 it has used at least three different methods to track applicantidata a
systems to track hiring data and that data from old systems is no longer stotesdlnbeaformat.
Converting the old data to a useable format would take an unspecified amount of effdrt, whi
Groupon characterizes as “significant.” Doc. 10-15 { 8.

The effort describgéabove needs to be weighed against the likely relevance of the
requested materialJnited Air Lines, Inc., 287 F.3d at 654. Unlikihe cass that Groupon cites
in its favor, the requested material here is not “tangential” or “marginadlyast.” 1d. at 655;
EEOC v. ABM Janitorial-Midwest, Inc., 671 F. Supp. 2d 999, 1006 (N.D. lll. 20@&fusing to
enforce subpoena of information froncsassor entity that never employed the charging party
where the information was at best marginally relevai@) the contrary, the evidencevisry
likely to castlight on whether Stratton suffered discriminatid@®e Konica Minolta, 639 F.3d at
369 erforcing a subpoena seeking information concerning whetmaeemployer
discriminated against other members of the same)dl@sag United Air Lines, Inc., 287 F.3dat
653).

The effort also must be measured against the resources Groupon haseavaildéd
Air LinesInc., 287 F.3d at 654. hie partieslo not provide any detailed figures with which to
compare the request and the available resounce$;roupa roughly estimatethatresponding
to the Subpoenas would require three to five temporary staff and five to ten hourslpéomee
one permanent employee. This is in contrast to the over 1,900 employees Groupon employs i
Chicago. Itis Groupon’s burden to demonstrate the undue burden of responding to the

Subpoenas. The Court finds thisamhation insufficient to make a conclusive evaluatdout



Groupon’s resources and further notes that the addition of three to five tengro@oyees
does appear unconscionable. The Court finds Groupon fails to demonstrate an undue burden.

Finally, there is a presumption that “compliance should be enforced to further the
agency'’s legitimate inquiry into matters of public intereddriited Air Lines, Inc., 287 F.3d at
653 (citation omitted). Race discrimination “continues to be a matter of grad@ip concern.”
Konica Minolta, 639 F.3d at 371. Groupon’s assertion that compliance with the Subpoenas
would be burdensome fails to overcome this presumpteaid. (Employer’s assertion that it
would “have to obtain, organize, and produce the nadgé is insufficient to overcome
presumption of enforcement of valid subpoena in race discrimination case).

The Court thus finds that the investigation is within the authority of EEOC, the
Subpoenas seek relevant information, and Groupon has failed to show that compliance with the
Subpoenas would constitute an undue burd€herefore the Court ordethe Subpoenas
enforcedas modified by EEOC’s December 9, 2015 Determination.

CONCLUSION

For the reasons stated above, the Court grants EEOC’s application and Subpoena Nos.

CH-15-027 and CH-15-028 as modified by EEOC’s December 9, 2015 Determination are

ordered enforced.

(

SARA L. ELLIS
United States District Judge

Dated:September 21, 2016
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