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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SCOTT MAGEE individually and on behalf )
of all others similarly situated,

Plaintiff,
Case No. 1&V-05652
V.
Judge Joan B. Gottschall
MCDONALD’S CORPORATION

Defendant.

—_ e — L e

MEMORANDUM OPINIONAND ORDER

According to his First Amended Compla{tifAC”), ScottMagee (“Magee”)is legally
blind. ECF No. 4 {1 9Magee has sued McDonald’s Corp. (“McDonald’s”), a vkelbwnfast
food chain. ManyicDonald’s restaurants in theniled States lock thedoors late at night and
continue to sell food to customers who use the drive-throGgle. idf 1 25-32. Magee alleges
that this practice unlawfully discriminates against bimdividuals. See id{{ 33-40 @describing
Magee’s alleged failed attemptsusedrive-throughs without a car). Magee brirdgmsunder
Title Il of the Americans with Disabilitieact (“ADA” ), 42 U.S.C. § 1218&t seq. on behalf of
a putative nationwide class and under the Unruh Act, Cal. Civ. Codegg<€ly. on behalf of a
proposed California subclass.

On February 15, 2017, the court granted in part and denied in part McDonald’s motion to
dismiss the FAC for failure to state a claim upon whglref can be granted. ECF No. 33.
Discovery began by March 1, 2017, and the parties reported that written discovery was ongoing
on May 3, 2017.

About a monthanda-half later, on June 13, 20IMagee filed a motion for leave to file a

second amended complairBeeProposed 2d Am. Compl. (“Propos84C”), ECF No. 50-2.
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Magee requests leave to add McDonaldiZA, LLC (“McDonald’'sUSA”), as a defendant and
altercertain allegationsegarding the relationship between the named defendants and
McDonald’s restaurantgperated under a franchise agreemé&uampare idff 13-21, with FAC
19 13-14. In the RC, Magee alleges that “[sJome of Defendant’s restaurants are operated by the
Defendant, others are operated by franchisees.” MCH { 13. The FAC adds that
McDonald’s leases or owns the restaurant lmgjdld. § 14. Magee would introducecancept
he calls the “McDonald’s y¥stem” which “is codified and enforced by maals and franchise
agreements (‘McDonald’s System Documentisat are authored, owned, promulgated and
enforced by McDonald’s,” in the SACSeeProposed SAC  15ee also id] 13-21. Because
Magee alleges|a]s it exists today, the McDonald’s System does not include any policy,
procedure, protocols, or infrastructure for assisting, aiding, or serving visogdgired would-
be customers of McDonasdbranded restaurants when the interiors [but not the drive-through
windows] of those restaurants are closed to the pulli@geewould seek to hold McDonald’s
and McDonald’s USA liable for alleged ADA violations at restaurants rundmghfiseesld.
21. After considering the partiearguments, including the court-authorized surreply, ECF No.
70, and the applicablaw, the court grants the motion.
I. PROCEDURAL STANDARD

As no deadline for amending pleadings has been set, the court analyipstatitenotion
under Federal &e of Civil Procedure 15(a)(2)E.g., United States v. Arnagulo. 14CV-5617,
2016 WL 6778886, at *2 (N.D. Illl. Nov. 16, 2016). Under Rule 15(a)(2), “[t]he court should
freely give leave [to amend a pleading] when justice so requires” befdreRule 15(a)(2)
affords “[d]istrict courts . . . broad discretion to deny leave to amend where there is undue delay,

bad faith, dilatory motive, repeated failure to cure deficiencies, undue prejudnee to t



defendants, or where the amendment would be futhrikic v. Aurora Loan &vs, 588 F.3d
420, 432 (7th Cir. 2009) (quotirgreola v. Godinez546 F.3d 788, 796 (7th Cir. 20083ccord
Bell v. Taylor 827 F.3d 699, 705 (7th Cir. 2016) (quotBethany Pharmacal Co., v. QVC, Inc.
241 F.3d 854, 861 (7th Cir. 2001)). “If thedenlying facts or circumstances . . . may be a proper
subject of relief, [a party] ought to be afforded an opportunity to test [its] caithe merits.”
Foman v. Davis371 U.S. 178, 182 (1962).

[I.ANALYSIS

Apparently franchisees operated the three restaurantseMiage to visit late at night
and so McDonald’s does not oppose substituting McDonald’s USA as the proper deferalant on
theory that those three restaurants’ leases name McDonalds USA as theBesSpp’'n to Ma.
Leave to File 2d Am. Compl. (“Br. Opp’n”) 1, ECF No. 64 (stressingriegher company
admits liability). Theproposed SAC does not substitute, however. It &id3onald’'s USA.
SeeECFNo. 502 at 1! The court nonetheless grants Magee’s recioeseave to add
McDonalds USA under the theory to which McDonald’s consents.

McDonald’sobjectsthat allowingMageeto add his contentions ababe“McDonald’s
System” wouldbefutile and would also undulgielaythis case bynjectingan entirely new issue
which would “dwarf” the grounds on which this case has been litigated. Oppn’ Br. 2. Neither
argument persuades.

The courtanalyzes futility first To decide whether an amendment is futile, the court
determinesvhether the proposed amended complaint could withstand a Rule 12(b)(6) motion to

dismiss. Runnion ex rel. Runnion v. Girl Scouts of Greater Chi. and Nw. T8®. F.3d 510, 524

! Magee lists only McDonald’s Corporation as the defendant in his ped@&C. When he files his second
amended complaint, he should include all defendants in the captionl @s et body of the complainGeeFed.
R. Civ. P. 10(a).



(7th Cir. 2015) (citingsen. Elec. Capital Corp. v. Lease Resolution Gdt@8 F.3d 1074, 1085
(7th Cir. 1997)).

McDondd’s does not mount a Rule 12(b)@}ackon the proposed SAC ats face.

Rather, McDonald'points to excerpts @& leasemanual andfranchise agreemeta showthat
franchisees are independéuntsinessesSeeOpp’n Br. 3—6 (quoting Ex. A, C, D, ECF No. 64-1).
Magee replies that McDonald'ss provided limited excerpts of documents governing the
relationship between franchisees on the one hand and McDonald’'s USA on théviathee’s
reply effectivelyamountdo a request for more time to explohe pertinent issues in discovery
Also, the excerpteftanchise anddase agreement in the record, ExD, covers only one of the
three restaurants Magee describigging in his complaint, and it ia Californiarestauranhe
visited once rathahanthethe Louisianaestauranhearhis home.CompareEx. C at 1 (San
Francisco McDonald's)yith FAC 9 3—40.

The court asks here only whether filing the proposed SAC would be futile. To consider
the evidence attached to McDonald’s response to thenitmbtion,the court would need to
convert a hypothetical Rule 12(b)(6) motion to a motion for summary judgment and afford
Magee adequate time to conducicdigery before deciding itSeefFed. R. Civ. P. 12(d)

(requiring conversion of Rule 12(b)(6) motiatnen material outside the pleadings is presented
and the countelies on it and stating that “Japarties must be given a reasonable opportunity to
present althematerial that is pertinent” before a motion to dismiss for failure to state a claim is
converted to a motion for summary judgmergcause the test for futilitydoes not depend on
whether the proposed amendment could potentially be dismissed on a motion for summary
judgment,” McDonald’s futility argument mufgil. Arnaout 2016 WL 6778886, at *4 (quoting

Peoples v. Sebring Capital Cor209 F.R.D. 428, 430 (N.D. Ill. 2002)) (alterations omitted,



other citation omitted)see also Runnigry86 F.3d at 529 (quotirBausch v. Stryker Corp630
F.3d 546, 561§7th Cir. 2010) (stressing, on Rule 12(b)&)alysisof futility of amending
complaint, that a plaintiff should not be required “to pladdrmationshe could not access
without discovery”).

On undue delayicDonald’spointsout that approximately twelwaonthspassed
between the filing of MageeBAC in June 2016 and the instant motion, butitne needed to
brief and decide McDonald’s motion to dismiss the FAC accounts for most ¢ihtlegberiod
Mageeamended his complaint once on June 7, 2016, ECF No. 4, but he did so within two weeks
after he filechis original complainbn May 26, 2016, ECF No. 1. All of this occurred before
McDonald’s appearedSeeFed. R. Civ. P. 15(a)(@4) (allowing a complainto be amended
once as a mattef coursewithin twenty-onedays afteit is served).Much of the ensuing delay
resulted fromMcDonald’smotion practice. McDonald’s moved to dismidbe FACfor failure to
state a claim.SeeFed. R. Civ. P. 12(b)(6). Discovery did not begin while that motion was
pending. SeeFed. R. Civ. P. 26(d)(1) Thecourt grantedhe motionto dismissn part and
denied it in part on February 15, 201SeeECF No. 33 at 11. Discovery apparently began
sometimeafter that date; the parties reported that it was wvaleon March 1, 2017See
Minute Entry,ECFNo. 34. Two months later, the parties reported thdten discovery was
ongoing. Minute Entry, May 3, 2017, ECF No. 48 (noting that agreddqtiee order had been
entered). Magee filed the instant motion about a mantha-half lateron June 13, 2017. ECF
No. 50. So roughlyhree not twelve, months of written discovery had btken when Magee
moved for leave to file his proposed SAC.

This does not constitute an undue delay. Magee represents that as of June 13, 2017, when

he filed the instant motion, no depositidreelbeen taken, and though McDonalfifed a



surreply, ECF No. 70, it does not challenge that represent&@ea alsiMinute Entry, May 3,

2017 (stating that[tv]ritten discovery is stilbngoing”). In other words, the three-or-so months

of discovery taken before Magee filed the instant motion will not need to be redbee if t
amendment is allowedSee, e.gLife Plans,Inc. v. Sec. Life of Denver Ins. C800 F.3d 343,

357 (7th Cir. 2015) (holding that defendant would not suffer undue detmyrtibecause only

one deposition had been taken at which questions relevant to the new allegations in thd amende
complaint wee asked).

Furthermorethe amount of time it takder a plaintiff to seek leave to amersnotas
importantas howthe delay affects the case’s progresstaether partiesThat is, “[djelay
alone is usually not sufficient to deny a motion for leave to amefdigo v. Link 836 F.3d
787, 797 (7th Cir. 2016) (citinQubicz v. Commonwealth Edison C877 F.3d 787, 793 (7th
Cir. 2004)). Instead, “[tlhe underlying concern is the prejudice to the defendaarttian
simple passage of timeMcCoy v Iberdrola Renewables, IncZ60 F.3d 674, 687 (7th Cir.

2014) (citingSanders v. Venture Stores, a6 F.3d 771, 77374 (7th Cir. 1995)) (other citation
omitted).

Adding McDonald’s relationship with franchisees to the menu of issues will,sargue
McDonald’s, prolong discovery, as an allegedly analogous issue of whether MdB¢oially
employed people working for franchise restaurants did in recent avagj@our litigation. See
Salazar v. McDonald's CorpNo. 14€v-02096-RS, 2017 WL 950986 (N.D. Cal. Mar. 10, 2017),
appeal docketedNo. 17-15673 (9th Cir. Apr. 10, 2017). Because each franchise restaurant sets
separate policies, McDonald’s submits that discovery relevant to the proposedritddd
System” allegations will entail an examination of the policies and practices oatidsusf

franchise McDonald’s restaurants in the U.S.



The scheduling order and the Federal Rules of Civil Procedure themselves include
protections designed to prevent the out-of-control discdvielyonald’senvisions.Thebriefing
on the instant motion does not discuss the scheduling order because discovery stood at such an
early stage when Magee filed the instant motion that the parties were still litigegidgscovery
schedule.On the samealayMageefiled the instant motiorhemoved to adopt a discovery
schedule. ECF No. 52. McDonald’s presented its own discovery plan by motion filed $en day
lateron June 23, 2017, ECF No. 6Bhe magistrate judgsupervising discovery adopted a plan
for phased discovery beginning with discovery on Magee’s individual claims and cuhgimat
the anticipated filingf dispositive motions by June 29, 2018eeOrder 1, July 31, 2017, ECF
No. 75 After the court rles on any dispositive motions, a schedule for discovery on class
claims will be set.ld. Under the magistrate judgesshedulingorder, discovery on any
individual restaurants’ policies will be limited to the three restaurants Magdeo visit. See
id.

The process of class certification will also raiseghestion of whether issues unique to
each franchise restaurant predominate over conguestions, giving the parties an opportunity
to present concerns abobemanageabilityand trade-offs involved in any class discove®ge
Fed. R. Civ. P. 23(a)(2), (b)(3ee also, e.gRiffey v. Raunei873 F.3d 558, 565-66 (7th Cir.
2017) (applying Rule 23(b)(3) predominance requirement and stating that “[t|he pnada@ni
requirement is met when common questions represent a significant aspecteohadcaan be
resolved for all members of the class in a single adjudication.” (ctosgello v. BeavEx, Inc.

810 F.3d 1045, 1059 (7th Cir. 20168§)een Prod.LLC v. Int’l Paper Co.831 F.3d 919, 925
(7th Cir. 2016) ({A] comnon contention for Rule 23(a)(2) purposes ‘must be of such a nature

that it is capable of classwide resolutiewhich means that determination of its truth or falsity



will resolve an issue that is deal to the validity of each one of the claims in one stréke.’
(quotingWakMart Stores, Inc. v. Duke564 U.S. 338, 350 (201)) In sum, in the scheduling
order, the requirements Blules23, and also 26(b), provide safeguards intended to protect
McDonald’s fromoverly broador burdensome discoveryeeFed. R. Civ. P. 26With somany
procedural protections, McDonald’s will not suffer undue prejudice if Mag®Gis filed.
[11. CONCLUSION

For the reasons stated, Magee’s motion for leave to file his second amended cpmplaint

ECF No. 50, is granted, Magee must file his proposed second anwmdpldint ECF No. 50-

2, separately on the docket on or before Noverhe2017.

Date: Novembet4, 2017 s/
Joan B. Gottschall
United States District Judge




