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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SUZETTE ROBINSON, )
)
Plaintiff, )
) No. 16 C 5677
V. )
) Judge Sara L. Ellis
CITY OF EVANSTON, a municipal )
corporation, WALTER BOBKIEWICZ, )
GRANT FARRAR, and JENNIFER LIN, )
)
Defendants. )

OPINION AND ORDER

Plaintiff Suzette Robinson, the former Dir@cof Public Works for the City of Evanston
(the “City”), claims thaDefendant Walter Bobkiewicz, the City Manager for the City,
discriminated against her on the basis ofraee and that Bobkiewicz and Defendants Jennifer
Lin and Grant Farrar retaliated against her under 42 U.S.C. § itO88lation of 42 U.S.C. §
1981 and the lllinois Human Rights Act (“IHRA 775 Ill. Comp. Stat. 5/6-101, for filing
complaints about racial discrimination. Bobkiezvmoves to dismiss [17] Robinson’s suit, as
do Farrar and Lin [21]. Because Robinson has fadedlege sufficient facts to state a claim for
retaliation against Lin and Farrdre Court grants their motion tismiss Count V. The Court
also grants their motion to dismiss Countechuse the IHRA does not provide for individual
liability in retaliation cases. The Court desiBobkiewicz’'s motion to dismiss Counts Il and IV

because he has failed to show that his datit terminate Robinson before the City Council

! Robinson brings her federal diBnimation and retaliation claims pursuant to § 1983 because “§ 1983
constitutes the exclusive federal remedy for violatiothefrights guaranteed in § 1981” by state actors.
De v. City of Chicaga12 F. Supp. 2d 709, 730 (N.D. Ill. 2012) (quotdedt v. Dallas Indep. Sch. Dist.
491 U.S. 701, 733,109 S. Ct. 2702, 105 L. Ed. 2d 598 (1989)).
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eliminated her position was legislative in naturéowever, because the IHRA does not allow for
individual liability for retaliation chims, the Court dismisses Count IX.
BACK GROUND?

Robinson, an African American woman, was Director of Public Works for the City
from March 2010 until August 21, 2015. While in this position, she reported directly to
Bobkiewicz, the City Manager. Imer role as Director of Plib Works, Robinson oversaw five
divisions, which employed over 100 peopla.May 2014, Robinson completed a performance
evaluation of Bobkiewicz, and she noted her behaf Bobkiewicz treatsmembers of the City’s
African America community anifis African American employegsoorly. Bobkiewicz learned
of Robinson’s comments in August 2014.

On November 7, 2014, Bobkiewicz reprimeed Robinson publicly in front of her
assistant directors and other employees®fthblic Works Department. Bobkiewicz also
falsely told at leadivo of Robinson’s subordinates tlRdbinson was seeking to leave her
position in order to undermine her authoritp.response, Robinson filed a Healthy Work
Environment Complaint (“HWE Complaint”) agatrBobkiewicz. Marty Lyons, Assistant City
Manager, investigated the HWE Complaint anstaimed three of the five complaints against
Bobkiewicz. Elizabeth Tisdahihe City’s Mayor, issued a wtén reprimand to Bobkiewicz.
After Robinson filed the HWE QGuoplaint, Bobkiewicz reassignetme of her duties to other
members of the staff.

Robinson, believing that her concerns regaydobkiewicz remained unresolved, sent a

written demand letter to the Citdescribing her concerns abd@dbkiewicz’s disparate treatment

2 Unless otherwise noted, the facts in thekigasund section are taken froRobinson’s amended
complaint and are presumed true for the purposesafiving Defendants’ motions to dismisSee

Virnich v. Vorwald 664 F.3d 206, 212 (7th Cir. 2011)cal 15, Int’l Bhd. of Elec. Workers, AFL-CIO v.
Exelon Corp, 495 F.3d 779, 782 (7th Cir. 2007).
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of African American employees on March 4, 20Farrar, Corporation Counsel/City Attorney,
responded and asked Robinson to submit a ddtadttiement demand, which she did on March
30, 2015. In this demand letter Robinson stated that if her demands were not satisfied she would
file a discrimination charge against the Citon April 14, 2015, Farraesponded on behalf of
the City stating that the City would not resolve her demands unless she left employment with the
City. He also noted in thetter that Robinson was the sulijje€ numerous HWE Complaints
herself. On April 23, 2015, Robinson, through &gorney, responded todltetter stating that
she would proceed with filing her discrimir@ti charge, and she filed a charge on April 30, 2015
with the lllinois Department dfuman Rights (“IDHR”), allegingetaliation and discrimination.

On April 27, 2015, Farrar directed Lin, HumBesources Division Manager for the City,
to conduct interviews with Citgmployees to uncover unfavolalinformation about Robinson.
Lin conducted these interviews betweenihpr and May 5, 2015. Lin documented these
interviews in a memorandum she wrotd _y@ns and Farrar on May 8, 2015, concluding that
Robinson created an unhealthy work environment.

On May 12, 2015, Bobkiewicz announced that Lyons and another city employee, Ricky
Voss, would conduct an examination of theolc Works and Utilities Departments and he
expected that this examination wdulkad to the elimination of bottepartments. As part of this
examination, Bobkiewicz changed Robinson’s répgrstructure and directed her to report
directly to Lyons. Lyons removed Robinssmlecision-making authority and ordered the
employees who directly reported tolstnson to instead report to him.

On August 21, 2015, Lyons informed Robinsgbat her employment was terminated but
did not provide her a reason for the terminatidhe same day, Robinson received a letter from

Bobkiewicz stating that the City planned to combine Public Works and Utilities into one



department named the Public Works Agency.aAssult of this combation, Bobkiewicz stated
that the City was eliminatinBobinson’s position from theity’s Fiscal Year 2016 budget and
terminated her employment, effective immediately.

On August 27, 2015, Lyons sent a memorandum to the City Council describing the
proposed organizational changes to the PiWlicks and Utilities Departments. The
memorandum stated that appointment of the head of the new combined agency would occur
around mid-October 2015. The City Couraplproved the proposed reorganization on
September 23, 20715.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) chafies the sufficiency of the complaint, not
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all well-
pleaded facts in the plaintiff's complaint and dsaall reasonable inferences from those facts in
the plaintiff's favor. AnchorBank, FSB v. HofeB49 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must notygmovide the defendant with fair notice of a
claim’s basis but must also be facially plausibdshcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ke also Bell Atl. Corp. v. Twomp§50 U.S. 544, 555, 127 S.

Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim hasdhpiausibility when the plaintiff pleads

% The Court takes judicial notice of the role of @ity Manager in the legislative process as well as the
date the City Council approved the reorganization ordinaee. Ennenga v. Starr&/7 F.3d 766, 773—

74 (7th Cir. 2012) (“Taking judicial notice of mateof public record need not convert a motion to
dismiss into a motion for summary judgment. A Court may take judicial notice of facts that are (1) not
subject to reasonable dispute and (2) either gendwadiywn within the territorial jurisdiction or capable

of accurate and ready determination throsghrces whose accuracy cannot be question@telycomb

v. Brennan558 F.2d 825, 829 (7th Cir. 1977) (“We hold that matters of public record such as state
statutes, city charters, and city ordinanceswiliin the category of ‘common knowledge’ and are
therefore proper subjects for judicial notice.”).



factual content that allows the court to dra@ thasonable inference that the defendant is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.
ANALYSIS

Claimsagainst Farrar and Lin

Robinson alleges that Farrar and Lin retallsdgainst her in violation of the IHRA and
8 1981 when they fabricated HWE Complaia¢ginst Robinson. Farrar and Lin move to
dismiss these claims, arguing that the IHRA dugsprovide for jurisditon against individual
employees in the context of regdion and that Robinson has faileadequately allege a claim
against them. For the reasons discussed below, the Court grants Farrar and Lin’'s motion on both
claims.

A. Violation of § 1981 (Count V)

Robinson alleges that Farrar and Lin retigld against her in violation of § 1981 when
they fabricated HWE Complaints in retaliation for her complaints about race discrimination at
the City. To state a claim Robinson must alldgd she engaged in a protected activity, suffered
a materially adverse employment action at the hahttse Defendants, and that there is a causal
connection between the tw&reengrass v. Int'| Monetary Sys., Ltd76 F.3d 481, 485 (7th
Cir. 2015). Lin and Farrar casmid that Robinson has faileddtlege an adverse employment
action or a causal link tieer protected activity.

Robinson argues that the fabrication af HWE Complaints constitutes a materially
adverse action. A materially adverse actioarie which might “dissuade a reasonable worker
from making or supporting a charge of discriminatidshbtt v. Katz829 F.3d 494, 497 (7th Cir.
2016),cert. deniedNo. 16-442, 2016 WL 5816674 (&l Nov. 28, 2016) (quotingurlington N.

& Santa Fe Ry. Co. v. Whjté48 U.S. 53, 57, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2006)). The



action does not need to deectly related to thplaintiff's employment.id. But a negative
review or employment complaint, even whelséais not materially adverse without some
negative consequence resulting from the complé&ee Brown v. Advocate S. Suburban Hosp.
700 F.3d 1101, 1108-09 (7th Cir. 2012) (holding Hetause a negative review did not have
any actual consequences for pldfntiwas not materially adverseyjartinez v. Nw. Uniy.173

F. Supp. 3d 777, 788 (N.D. Ill. 2016) (holding thing false accusations regarding plaintiffs
behavior and making false alldgas about the plaintiff's coniance with department policies
were not materially adverse employment actawhsre there were no material consequences).
Robinson does not allege aracts suggesting that the fabrication of the HWE Complaints
dissuaded her or would have dissuaded aoredse worker from making or supporting a
discrimination charge. Furthermore, Robinsonsdoat allege that the HWE Complaints played
a role in her termination or any other adeeesnployment action she experienced. Finally, the
City never made the complaints public. WHila included some of the information she
gathered during the investigationa memo she drafted for Lyoasd the City attached this
memo to their response to Robinson’s IDHR complaint, Robinson does not allege that it was
publicly available or that it had an pact on her professional reputation.

Robinson argues that courts have found siraités to be materially adverse actions. In
support she citeGreengrasswhere the Seventh Circuit hdltat identifying an employee as
having filed an EEOC complaint in a publiclyaable SEC filing constituted a materially
adverse employment action because it mightibeed negatively by future employers. 776
F.3d at 485. The crux @reengrasss that the employer idenid the employee publicly, but
here, Robinson does not allege that ahthe HWE Complaints were publi€f. id. Therefore,

Greengrasss inapposite.



Robinson also argues that a ‘fdedant directly participated retaliation’ by seeking to
get a witness to testify in astiplinary hearing against the pi&ff even though no disciplinary
action was pending against the plaindgitfthe time.” Doc. 31 at 9 (quotittarder v. Vill. of
Forest Park 466 F. Supp. 2d 1000, 1008 (N.D. Ill. 2006)). Butsarderthe court was
determining whether the defendgatrticipated in the retaliation not whether the investigation
itself constituted retaliationHarder, 466 F. Supp. 2d at 1007-08. In this case, Robinson is
alleging that the investigation itself constitutenaterially adverse action. This distinction is
critical, andHarder does not support Robinson’s claifBased on Robinson allegations, the
fabrication of HWE Complaints standing alone does not consétuataterially adverse action.

Lin and Farrar argue that even if Rolmnsadequately alleged a materially adverse
employment action, she has failed to allege saldink between her alleged protected activity
and the alleged adverse employment action andst®tplead [sic] hersiebut of court on this
claim by alleging . . . that Defendants fabricatesglititernal complaints . . . 3 days BEFORE she
engaged in protected activity by filing her chavgth the IHDR.” Doc. 21-1 at 8 (emphasis in
original). Robinson counters that Lin aRdrrar ignore the fact that her April 30 IHDR
complaint was not the first time she engaged aigmted activity. Robimms also complained of
racial discrimination in her March 4, 2015 derddetter, her March 30, 2015 written settlement
demand, and her April 23, 2015 letter in whatte stated that she would file the IHDR
complaint if the City did not azfjuately address her concerbsuat racial discrimination. Each
of these actions constitutes protected activity @ach pre-dates Lin aR@rrar’s investigation.
Northington v. H & M Int’| 712 F.3d 1062, 1065 (7th Cir. 20 Byotected activity includes
“opposing an unlawful employment practice’And while suspicious timing alone does not

always satisfy the causation element of a § 198iin¢Iretaliatory conduct that “comes ‘on the



heels’ of the protective activity” is often sufficiertlosick v. Chicago State Univ. Bd. of Trs.
924 F. Supp. 2d 956, 976 (N.D. Ill. 2013). Here,dleged retaliatory actity occurred within
three days of Robinson notifying ifrar that she intended to filethelDR complaint. Under the
circumstances, this is sufficietat allege a causal connection.

Robinson pleads sufficient facts to dditgh that Lin and Farrar conducted the
investigation in retaliation for her filing tiHelDR Complaint, but she has not adequately
connected the investigation to any materialiverse employment action and the Court dismisses
Count V. Robinson may be able to remedy thssie upon repleading if she is able to allege that
the HWE Complaints caused some tangible advearggdoyment consequence. If not, she will
not be able to state a retaliatioaioh with respect to Lin and Farrar.

B. IHRA Claim (Count X)

Robinson also alleges that the fabricattlE Complaints violate the anti-retaliation
provision of the IHRA. Lin and Farrar movedsmiss this claim, arguing that the IHRA does
not provide for liability againshidividual employees for retaliation.

The lllinois Supreme Court has not rulea whether the IHRA provides for liability
against individual employees fogtaliation. In the absence of such guidance from a state
supreme court, federal courts give “great weip the holdings of the state’s intermediate
appellate courts and ought to deviate friwse holdings only when there are persuasive
indications that the highest cowf the state would decide the case differently from the decision
of the intermediate appellate courCommonwealth Ins. Co. v. Stone Container CBp3 F.3d
507, 509 (7th Cir. 2003) (quotirjistate Ins. Co. v. Menards, In@85 F.3d 630, 637 (7th Cir.

2002)).



On this issue, the lllinois state appellate t®have consistently hethat the IHRA does
not provide for liability againshidividual employees for retaliatiorfeeAnderson v. Modern
Metal Prod, 711 N.E.2d 464, 471, 305 Ill. App. 3d 91, 238Dlec. 361 (1999) (holding that in
a claim for retaliation, “where the action i&ém by a company official in the name of the
employer, the charge must be against the empkya not against the offal personally.”);
Watkins v. Office of State Appellate D86 N.E.2d 387, 400, 2012 IL App (1st) 111756, 364
lIl. Dec. 109 (2012).The sole exception beirgnderson v. Pistned 48 Ill. App. 3d 616, 620,
499 N.E. 2d 566, 102 Ill. Dec. 9 (1986), where the cstatied in dicta that plaintiff could have
brought a claim for retaliation against the indual defendants for retaliation under the IHRA,
but chose not told.

The Seventh Circuit has only addrestesd question in one unpublished and non-
precedential cas@&lieman v. Halg541 F. App’x 693, 695 (7th Cir. 2013), in which the Court
reached a different conclusion than the lllin@gellate courts, holding that a party may bring a
claim for retaliation under the IHRAgainst an individual employedd. at 698. But, because
this case is non-precedentialistiCourt is not bound to follow &nd elects instead to follow the
rule uniformly followed in lllinos appellate courts that theRA does not allow for individual
liability in retaliation cases. Thereforegt&ourt dismisses Robims's IHRA claim against
Farrar and Lin.

. Claims Against Bobkiewicz

Robinson alleges that Bobkiewicz terminated employment with the City because of
her race and in retaliation forhi@ing of complaintsof race discriminton in violation of
§ 1981. Robinson also brings a claim for retadin against Bobkiewicn violation of the

IHRA.



A. Federal Race Discrimination and Retaliations Claims (Counts|1I and
1V)

Bobkiewicz argues that Robinson’s fedexiaims must fail because the decision to
terminate her employment was legislative, #retefore he is immunkeom suit under § 1983.
Legislators are immune from suit undet383 for their legislative activitiedBogan v. Scott-
Harris, 523 U.S. 44, 54, 118 S. Ct. 966, 140 L. Ed. 2d 79 (1998). This immunity extends to
local officials, including village managers, aiinthey are performing legislative functiordee
id. at 55;Weiler v. Vill. of Oak LawB86 F. Supp. 3d 874, 883 (N.D. Ill. 2014) (holding
legislative immunity applied to village manader his role in the passage of an ordinance
eliminating plaintiff's position). To determine wther or not the immunity applies, the Court
must examine whether the actions that Bobkiewook were “integral eps in the legislative
process.”Bogan 523 U.S. at 55. Introducing, voting for, and signing an ordinance constitute
legislative activity.Id. at 46. So does drafting ordinanc&¥eiler, 86 F. Supp. 3d at 881.

On May 12, 2015, Bobkiewicz announced an examination of the Public Works
Department, which was Robinson’s departmentyelsas the Utilities Dpartment. Bobkiewicz
stated that the examination would likely lead to the elimination of these departments. On August
21, 2015, Bobkiewicz sent Robinsaretter advising her thatealCity planned to combine
Public Works and Utilities into one departmeatled the Public Works Agency and that the
upcoming year’s budget would not contain hesippon. Bobkiewicz’s letter informed Robinson
that her employment was terminated, effective immediately.

On August 27, 2015, Lyons sent a memorandum to the City Council describing the
proposed organizational changes to the PiWlicks and Utilities Departments. The

memorandum stated that appointment of the head of the new combined agency would occur
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around mid-October 2015. The City Couraplproved the proposed reorganization on
September 23, 2015.

Bobkiewicz contends that hatecision to terminate Robinson was an integral part of the
legislative process and therefore protected byslatve immunity. It is well established that
legislative immunity insulates officials from liability for terminationeshployment after the
elimination of a positionSee, e.g., Boga®23 U.S. at 55-56 (mayor immune from suit for
termination of employee following the elimination of that employee’s position). But, the only
case the Court has located thadr@dses termination before the actual legislative elimination of
an employee’s position found that such a tertiomais not protected blggislative immunity.
Jessen v. Town of EastchestEl4 F.3d 7, 8 (2d Cir. 1997 g(lislative immunity does not
protect defendant who fired plaiffitour days before the citgouncil voted to eliminate his
position). Furthermore, Robinson’s terminatdwes not fall into any category previously
recognized as integral to the Islgitive process. Her pre-emptigmination is not relevant to
the investigation, drafton proposing, voting, signing, or anyhet aspect of tnpassage of the
proposed ordinance. Finally, Bobkiewicz coregdh his motion, although it was his duty to
initiate, review and propose reorganizations toQhg Council, the proposatas still subject to
the City Council’s review and approval. dRlimination of Robinson’s position was nda#
accompliat the time of termination, and the Citp@cil could have rejeetl his reorganization
proposal and maintained the existence of hsitipo. If pre-elimination terminations are
considered legislative in nature even whesrehs ultimately no elimination, this would grant
city managers a free hand to terminate anyone and then insulate themselves from liability by

simply proposingthe elimination of that person’s positi. Therefore, legislative immunity does

11



not protect Bobkiewicz form liably for Robinson’s terminatioprior to the passage of the
ordinance.

B. IHRA Claim (Count I X)

Bobkiewicz argues that the Court shodigmiss Robinson’s IHRA retaliation claim
because the IHRA does not provide individual liability for retdiation claims and because he
is immune from suit under the TIA. For th@sens stated above the IHRA does not allow for
individual liability for retaliation claims, therefore tidourt dismisses Count IX.

CONCLUSION

For the foregoing reasons, the Court ¢gdfarrar and Lin’s motion to dismiss,
dismissing Robinson’s § 1981 ofa(Count V) without prejudicand Robinson’s IHRA claim
(Count X) with prejudice. Th€ourt denies Bobkiewicz’s main to dismiss Counts Il and IV,
and the Court grants Bobkiewiczisotion to dismiss Count IX witprejudice. The Court grants

Robinson leave to re-plead Count V by filingamended complaint no later than February 1,

(

SARAL. ELLIS
United States District Judge

2017.

Dated: January 18, 2017
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