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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VELMA WESTBROOK, No. 16 C 5685

Plaintiff, Judge Virginia M. Kendall
2

ILLINOIS DEPARTMENT OF HUMAN
SERVICES,

N N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Velma Westbrook brought this isuagainst her former employer lllinois
Department of Human Services (IDHS) undatle VII of the Civl Rights Act of 1964, 42
U.S.C. 88 2000et seq,. alleging claims of disparate treant on the basis of her sex and race
and a claim for hostile work environment. Specifically, Westbrook, an African American
female, alleges that a residentaof IDHS facility made raciallgerogatory comments to her on a
continuous basis and attempted to attack her orooocasion and that IDHS refused to transfer
her away from the resident and into a differenit. IDHS moved for summary judgment on all
of Westbrook’s claims. Westbrook subsequentlighdrew her sex and race discrimination
claims, leaving only her hostile work environmetaim. For the following reasons, IDHS’
Motion for Summary Judgent on the hostile work environment claim [34] is granted.

BACKGROUND

The Court takes the relevant facts from theigest Local Rule (“LR”) 56.1 statements of
undisputed material facts and supporting exhib{ts: Defendant lllinois Department of Human

Services’ Local Rule 56.1(a)(3) &é&ment of Facts and Exhibitdex (Dkt. No. 34); Plaintiff’s
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Local Rule 56.1(b)(3)(B) Response to Defenda®tatement of MateridFacts (Dkt. No. 42);
Plaintiffs Local Rule 56.1(b)(3)(C) Statemt of Additional Facts (Dkt. No. 43); and
Defendant’'s Response to Plaintiff's Local R&6.1(b)(3)(C) Statement of Additional Facts
(Dkt. No. 54.) The following facts arendisputed except where otherwise noted.

|. Westbrook’s Employment with IDHS Generally

Westbrook, an African American female, has been employed by IDHS as a Security
Therapy Aide I (STA 1) sinc2001, working at all times in Famsic Treatment Programs (FTPs)
at IDHS facilities. (Dkt. No. 42 at 1 3.) FTPs house individuals who have been committed by a
criminal court after being found ngtiilty by reason of insanity.ld. at { 4.)

As an STA |, Westbrook’s job duties include-escalating residebehavior, preventing
residents from harming themselves or otharsd documenting inapppriate behavior in
residents’ progress notesld.(at 1 9.) When she became &hA |, Westbrook received three
months of training during whiclshe learned how to deal withisruptive residents, restrain
combative residents and defend herself against resident attédkat f 7, 9.) Westbrook was
trained to ask a disruptive resident to gohts or her room to calm down and, if he or she
refused, to call for security to come and temporarily remove the resident from the ldnit 1/(

9.) Westbrook was also trainedrtake entries in residents’qgress notes whenever a resident
behaved inappropriatetyr security hado be called. I¢l. at  15.) During her nearly ten years of
working with mentally ill patients in her twpositions, Westbrook observed patients assault
others at least once a month, and sometimaskly, and regularly worked with patients who
said hurtful or offensive thgs to staff membersid, at 11 11-13.) Westbroook testified, with
respect to her job responsibilities and tnaini “When | took the job . . . | knew that | was

dealing with mentally ill peopleand “the training is to help usmderstand how to deal with the



residents that have mental illisesnd not to let them . . . digtt us from doing our job.”Id. at
8.)

Westbrook'’s first STA | position with IDHS waat the Joliet Treatment and Detention
Center where she worked from 200xtil 2006 when the facility clesl and she was laid off. In
2007, she began working at Elgin Medical Healtenter (EMHC) where she is currently
employed. Id. at § 10.) The EMHC FTP is\dded into various units.Id. at § 6.) Westbrook
worked in the H&I unit fom 2007 until 2009, the Pinel uiom 2009 until 2013, the M&N unit
for several months in 2013, and the William ¥hunit from November 2013 until October 30,
2014. (d. at 11 6, 12-14.) Westbook’s immediatgesrvisor in the William White unit was
Nursing Supervisor Ryma Jacobsoid. at 1 49.)

Westbrook is a member of a uniond. (@t § 5.) Per union rude members must bid on
assignments in IDHS and bidsagranted based on seniorityd.J Sometime after April 2014,
Westbrook submitted bids for positions outsidehaf William White unit and, in September or
October 2014, was awarded theffip®sition that she bid on.ld( at § 64.) Westbrook started
the new position in February 2019d.(at 1 65.)

Westbrook’s claims arise from her time wargias an STA | in the William White unit.

Il. Alleged Racially Offensive Conduct

Marci Webber was admitted to the EMHC on June 18, 2012 after being found not guilty
by reason of insanity for first degresurder of her 4-year-old daughterd.(at { 23.) Webber
was placed in the William Whitenit but did not trust her treatment team and regularly wrote
letters to hospital staff requesting to be transferred to another ldhiat { 29.) Westbrook had
frequent contact with Webber while she wasised in the William White unit including, for

example, that she assisted her in making phone ddllst({[{ 47, 60; Dkt. No. 54 at § 2.)



Westbrook testified that bgeen April 10, 2014 and Octob2014, Webber continuously
called her racially degatory names—for example, “blatktch,” “nigger” and “black cow”—
and, on May 3, 2014, attempted to physically attaek (Dkt. No. 42 at 1 39, 41, 49; Dkt. No.
54 at 1 2, 3.) Although her pattdogs reflect three instancés which Webber was racially
abusive to her, Plaintiff testified that she fcsgix specific instances in which Webber called
her racial slurs or other derogatory namdg®kt No. 42 at § 44.) Specifically, Westbrook
testified about or described in her writtiscovery responses the following incidents:

e Around 4:00 p.m. on June of 2014, Webbdused to allow Westbrook to take
her for a phone call, calling Westbrook atth” and saying, “ldon’t want that
nigger bitch to call my lawyer for me.Another STA and Jacobson, Westbrook’s
immediate supervisor, witnessed timsident. (Dkt. No. 54 at 1 4.)

e OnJune 14, 2014, Webber was hostile \aitld threatened Westbrook, calling her
a “black bitch.” (d.at 1 5.)

e On June 25, 2014, Webber called Westbradblack Nigger” and attempted to
attack Westbrook with an object in Heand. As a result, Westbrook had to call
security to the unit. This was the first and only time Westbrook had to call
security on a resident of the William White unitd.(@t 1 6.)

e Around 7:30 a.m. on a day in SeptemB@14, while Westbrook was in the day
room, Webber became angry with dmat staff member and took it out on
Westbrook, calling Westbrook &ngly black bitch.” (d. at § 7.)

e On another day in September 2014, BiMer entered the dining hall while
Westbrook was serving lunch, called Westlirad'black cow” and stated, “sorry
nigger bitch, go back to the prison where you use to work at, cause bitch this is
not a prison.” Westbrook’s co-worker sv@resent and witnessed the incident.
(Id.at 1 8.)

e On September 15, 2014, Webber called Westbrook a “nigger” two or three times
and threatened to call her attorneydahe Office of Inspector General (OIG)
about Westbrook. Jacobson was presettieatime but did nothing. That same
day, when Jacobson was not present, Webtaded something along the lines of
“fucking black nigger parents,” in refaree to Westbrook's deceased parents.
(Id. at 1 9.)

Westbrook testified that there were “many, mamgre” other such instances that occurred but
that she could not sgifically recall. (d. at § 1.) During the fivenonths that Westbrook alleges
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that she worked in a hostile vkoenvironment, Westbrook was off on FMLA leave for over two
months. [d. at 140).

Westbrook was required to report any inappedp behavior in Webber’s progress notes.
(Dkt. No. 42 at 11 15, 42.) Westbrook testified, beer, that many of th@stances of Webber’s
racially offensive conduct were not documented in her noties.at( 43.) In fact, Westbrook
made 13 entries in Webber’'s progress ndaketsveen January and October 2014, only three of
which report that Webber made racist commentd. at { 46.) MeanwhileWebber routinely
wrote letters to hospital staff requesting to be transferred off of the William White unit,
expressed distrust in the treatment team apdrted belief that the treatment team was causing
the staff to write negative things in her chafd. @t § 30.) BetweemMovember 2013 and
October 2014, Webber filed 13 OIG complaints aog staff members of abuse and neglect,
Westbrook was named in three of those complaildsat § 31.)

Westbrook claims that the hostile wogkvironment occurretdetween April 2014The
and continued through the filing of her First Anded Complaint in October 2016. Westbrook’s
last note reporting racistonduct was entered on May 16, 2014d.)( Westbrook testified,
however, that at one point Jacobson inseddier to stop documenting Webber’'s misbehavior
and to allow other staff members to do so instedd. af 7 62; Dkt. No. 34 at Ex. 3, 247:24-
252:14.)

lll. Westbrook’s Requests for Transfer

Westbrook also testified that during tretme period between April 2014 and October
2014, she requested several times to be trandféom the William White unit to another unit.
Westbrook estimated that she madéotal of ten requests for tisfier. (Dkt. No. 54 at T 19.)

She specifically recalls making five oral requdststransfer to Jacobson in April, May, June,



September and October of 2014. (Dkt. Noa#g 49.) As Westbrook recalls, in most instances,
Jacobson either did not respondresponded, “OK.” (Dkt. No. 42t § 49.) For example,
Westbrook testified that on Aprl2, 2014, she made a request to Jacobson that she be reassigned
to a different unit due to the radiahostile work environment, stag “I can’'t take this anymore.
| need you to transfer me to another unit” d@nat Jacobson walked away without responding.
(Dkt. No. 54 at § 10.) Westbrodlestified, however, that when she requested a transfer in
September 2014, Jacobson responded, “The residaunitd be getting what she wanted if we
move you.” (d.at T 15.)

Westbrook claims that she also made requedtamsfer to Assistant Director of Nursing
Diana Hogan. Westbrook testified that she leftween two and four voicemails for Hogan
about transferring—but could not recall theegfic content of the voicemails—and made a
written request for transfer to Hogan on June 14, 20Idl.a{ 11 51, 52; Dkt. No. 54 at Y 11,
12.) Westbrook testified that Hogan never oegfed to her requests atitht she never had a
conversation with Hogan abouansferring. (Dkt. No. 42t | 51; Dkt. No. 54 7 12.)

It is undisputed that Hogaand Westbrook exchanged emaiisJune and July of 2014
regarding Westbrook’s previousguest for a shift change penaig to a different issue.ld. at
19 53-54.) In 2013, Westbrook obtained an orderofection against her abusive ex-husband.
(Id. at 1 55.) At the time, Westbrook workee thight shift and her ex-husband worked the day
shift. (d.) Westbrook requested a transfer todhag shift and Hogan complied because she did
not want Westbrook to be at the facility mght, when the ex-husband was off workid.X
Hogan also circulated a memo alerting otB#tMC staff members to be on the lookout for
Westbrook’s ex-husband in cased@mne to the facility. I§.) On June 19, 2014, Hogan sent an

email to Westbrook following up on dh previous shift change.Id( at  53.) Westbrook



responded on June 22, 2014 and Jul(32,4, thanking Hogan for the changéd. @t 9 54.) In
those emails in June and July of 2014, haweWestbrook never mentioned the abuse by
Webber, any request for transfer from the unitmy written request for transfer which she says
she submitted to Hogan just days before this email exchatdje. (

Westbrook stated in written di@eery responses that she ateade an oral request for
transfer to the OIG in September 2014 and was transferred. (Dkt. No. 54 at | 16.)
Westbrook never made any requesttfansfer to the Director of Nising. (Dkt. No. 42 at 1 58.)

Westbrook testified that her supervisor, praably Jacobson, had discretion to transfer
her off of an assigned unit to ahet unit. (Dkt. No. 54t 1 34.) She testifiethat nothing in the
Collective Bargaining Agreement (CBA) govergi the union bidding process prevented the
transfer she requested and that the CBA idexV exceptions from the regular process for
“hardship transfers.”ld. at 71 34-35.)

IV. Complaints to IDHS about Webber

IDHS denies receiving any complaint frofestbrook regarding Webber's behavior.
(Id. at 50.) The discrimination policy setrfo in the IDHS emloyee handbook states:

An employee . . . who either observes didwes . . . herself to be the object of

discrimination or harassment shouldnm@diately contact the DHS Bureau of

Civil Affairs for consultation or to file avritten internal charge, without fear of
retaliation. . . .

It is the responsibility ofall supervisors and managers of DHS to address all
observed or reported incidendr complaints of disanination and/or harassment
by taking appropriate and prompt actioninwestigate, report, and terminate all
such incidents.

(Id. at § 59; Dkt. No. 54t 7 38.) Westbrook never filed angplaint with the Bureau of Civil
Affairs regarding Webber’'s betiar; nor did she file a union grievance about Webber. (Dkt.

No. 42at 11 57, 59.)



Westbrook testified that Jacobson witnessed Webdll her a “black bch” four or more
times and a “nigger” two or three times. (Dkt. No. 54 at § 17.) She also testified that each time
she made a request for a transfer to Jacolsbenteported Webber’s ratly offensive conduct,
unless Jacobson herself had withessed the behavabrat (f 18.) Finally, Westbrook testified
that Hogan knew about Webber'sia comments because Hogateived an email report each
day from each unit and Westbrook had seen these emidilst { 12.)

IDHS enacted some changes to reduce W¥esk’'s interactionswith Webber. For
example, on June 14, 2014, the Director of the Forensics Program at,EXtfiharis, directed
that Westbrook no longer accompany Webber dysimgne calls because Webber had frequently
become explosive when Westbroadnfronted her regarding inagpmriate phone use. (Dkt. No.
42 at { 60.) Additionally, following one GI complaint made by Webber about Westbrook,
IDHS transferred Westbrook from the female sadl¢he William White unitto the male side of
the unit while the complaint was investigatedd. at § 61.) Westbrook testified, however, that
she still interacted with Webber Widon the male side. (Dkt. No 54 at (Dkt. No. 54 at § 40; Dkt.
34 at Ex. 3, 245:7-255:2.) Finally, at some p@n2014, charge nurses and other STAs began
interacting with Webber more often therebydueing the number ofnteractions between
Webber and Westbrook. (Dkt. No. 42 at f 63.)

V. Complaints by Webber against Westbrook

Webber complained about Westbrook to atorney and the OIG. On August 5, 2014,
Webber filed a suit under 42 USC § 1983 agamsiltiple EMHC employees including
Westbrook. Id. at § 30.) In the action, Webber alleged Westbrook told her she would “make

stuff up and put it in her chart."1d()



Between December 2013 and October 2014, Wedlse filed 13 complaints with the
IDHS OIG alleging abuse and negldwt various staff members.ld( at { 31.) Three of the
complaints named Westbrook as an offender including her complaint filed October 25, 2014
against Westbrook in which Webber alleged that Westbrook toldtdéll herself and
threatened to get a knife and cut her thro&d. gt 1 31-32.) Webberattorney provided the
OIG an affidavit from anotheesident claiming to have witnessed Westbrook threaten Webber.
On October 27, 2014, Webber's attorney filed d@iamfor an emergencgrder of protection
seeking Westbrook’s removal frothe William White unit. Id. at 7 33-34.) On October 29,
2014, a local newspaper reported that an unidedtEMHC employee had allegedly threatened
to kill Webber. [d.at T 35.)

VI. Paid Administrative Leave

On October 30, 2014, IDHS placed Wwsbk on administrative leave while the
complaint was investigated.Id( at 1§ 36-37.) Per IDHS policy, “administrative leave” is a
“timekeeping status” and is ndisciplinary; Westbrookeceived full pay while on leaveld( at
11 22, 31-32; Dkt. No. 34 at Ex. 5.Westbrook was reinstated in February 2015, after the OIG
determined Webber’'s claims were unfoundetd. &t  38.) Westbrook did not return to the
William White unit; rather, she started a newipos she had previously been awarded through
the bidding process. (Dkt. No. 42 65.)

Westbrook testified that she began experiemp@evere emotional distress due to her
hostile work environment beginmg in April 2014, at which poindhe also began speaking with
her husband about what she was going through. (kt54 at 9 24.) She testified that, before

going on leave, she was extremely irritable viign husband and family and at times had trouble

! Westbrook does not consider the administrative leave to be a discriminatory action amaecbofi the record
that the administrative leave is not one of the blmdser claim against IDHS. (Dkt. No. 42 at 7 37.)
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sleeping when reflecting upon Wedsts treatment of her.ld. at 1 24, 25.) Westbrook testified
that, after being placed on leawhe became depressed, frequectigd, lost interest in running,
cooking and religion, gained weight, was unablenanage her type Il diabetes, and needed
psychiatric treatment. (Dkt. No. 42 at  48.)

STANDARD OF REVIEW

Summary judgment is proper wheetfthere is no genuine disgutis to any material fact
and the movant is entitled to judgnt as a matter of law.” Fed. BRiv. P. 56(a). Courts do not
weigh the evidence or make credibility deterations when deciding motions for summary
judgment.See Omnicare, Inc. v. UnitedHealth Grp.,.In629 F.3d 697, 704 (7th Cir. 2011).
Rather, the Court must “construe falctual disputes andraw all reasonable inferences in favor
of [] the non-moving party.Cole v. Bd. of Trusies of N. Ill. Uniy, 838 F.3d 888,% (7th Cir.
2016),cert. denied137 S.Ct. 1614 (2017). “A factual digp is genuine only if a reasonable
jury could find for either party.”Nichols v. Mich. CityPlant Planning Dep’t 755 F.3d 594, 599
(7th Cir. 2014) (internal quotation omitted). Tinéial burden is on the moving party to inform
the district court why drial is not necessaryModrowski v. Pigattp712 F.3d 1166, 1168 (7th
Cir. 2013). This burden “may be discharged by ‘shiogi—that is, pointingout to the district
court—that there is an absence of evidence to support the nonmoving party’sldaégubting
Celotex Corp. v. Catretd77 U.S. 317, 325 (1986)). “Uponcstua showing, the nonmoving
party must ‘set forth specififacts showing that there ésgenuine issue for trial.”1d. (quoting
Celotex 477 U.S. at 322.) In other words, summaunggment “is the ‘put up or shut up’
moment in a lawsuit, when a party must shovatrdvidence it has thatould convince a trier of
fact to accept its version of eventsJbhnson v. Cambridge Indus., In825 F.3d 892, 901 (7th

Cir. 2003) (internal quotations omitted).
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DISCUSSION

To succeed on a “hostile work environmecigim, Westbrook must show that: “(1) she
was subject to unwelcome harassment; (2) the harassment wasdoased race; (3) the
harassment was sufficiently severe or pervasivasst alter the condins of her employment
and create a hostile or abusive atmosphend; @) there is a basis for employer liability
Luckie v. Ameritech Corp 389 F.3d 708, 713 (7th Cir. 20043pe also Hrobowski v.
Worthington Steel Cp358 F.3d 473, 476 (7th Cir. 2004). IDHS argues that summary judgment
is appropriate because Westbrook cannot show the third and fourth elements—that Webber’s
conduct created a sufficiently hostde offensive work environmemind that there is a basis for
employer liability.

1. Hostile or Offensive Work Environment

To establish the third element, Westbrook nalgiw that the conduct she was subject to
was “sufficiently severe or peagive to alter theanditions of [her] emglyment and create a
hostile working environment.”Alexander v. Casino Queen, In@39 F.3d 972, 982 (7th Cir.
2014) (quotingHarris v. Forklift Sys., Ing 510 U.S. 17, 21-22 (1993)). This element “has both
an objective and subjective componenLickie 389 F.3d at 714see also Lapka v. Chertpff
517 F.3d 974, 983 (7th Cir. 2008). “In other w&rdhe environment must be one that a
reasonable person would find hostileatnusive, and one that the victimfact did peceive to be
s0.” Yancick v. Hanna Steel Cor®53 F.3d 532, 544 (7th Cir. 201%ge also Cerros v. Steel
Techs, Inc., 288 F.3d 1040, 1045 (7th Cir. 2002).

“To determine whether an environment iseatjvely hostile or offensive, the court must
consider all the circumstances, including frequency and sewdritye conduct, whether it is

humiliating or physically threatening, and wheatitaunreasonably interferes with an employee’s
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work performance.” Luckie 389 F.3d at 714. “@urts should not carve up the incidents of
harassment and then separately analyze each indiyeitdelf, to see if eachses to the level of
being severe gpervasive.” Hall v. City of Chicagp713 F.3d 325, 331 (7th Ci2013) (quoting
Mason v. S. lll. Univ. at Carbondalé33 F.3d 1036, 1045 (7th Cir. 2000))instead, a look at
the totality of the circumstances must be had.”

Westbrook described six speciincidents in which Webberalled her a “nigger bitch,”
“black bitch,” “black Nigger,” “ugly black bitch, “black cow,” or “nigger” and testified that
there were several similar instances that shedcood specifically recall. Westbrook also made
written reports of three such instances Webber’'s progress repert Finally, Westbrook
complains that Webber was aggressive and leastard her and, on eroccasion, attempted to
physically attack her.

The Seventh Circuit has recognized that “[ghivAmerican history . . . the word ‘nigger’
can have a highly disturbing impamr the listener” and “thus, agahtiff's repeatedsubjection to
hearing that word could leadr@asonable factfinder to concluttext a working environment was
objectively hostile.” Hrobowskj 358 F.3d at 477. For example, itrobowskj the plaintiff
complained that she was “repeatedly subjectdetming the word ‘nigger,’ including more than
one occasion in which a fellow supervisor sugggshat he talk tan employee ‘nigger to

nigger.” 1d. The court held that a reasonable jucould find that co-employees’ frequent
use—.e., on more than one or two occasions—toé word “nigger” created an objectively
hostile work environmentld; see also Chaney v. Plainfield Healthcare.C#é12 F.3d 908, 912

(7th Cir. 2010) (reasonable factfinder could find work environment objectively hostile where

coworkers called plaintiff a “black bitch” and a “nigger” on multiple occasions over a period of

three months).
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Here, Westbrook submitted eeice that she wasefjuently subjecte to hearing the
word “nigger” and similar derogatory terms frapatient. She also testified that Webber made
comments directly to heand not that she merely heard them secondh&ee. Dandy v. United
Parcel Serv., Ing 388 F.3d 263, 271 (7th Cir. 2004) (“[lln determining whether remarks
‘objectively’ create a hostile work environment weist assess whether the remarks were stated
directly to the plaintiff or whether the phaiff heard them secondhand.”) (internal citations
omitted);c.f. Smith 388 F.3d at 567 (hearing from others alragist comments directed at third
parties does not amount to objectively hostile work environmbfa)donado v. Invensys Bldg.
Sys., Ing 157 F. App’x 904, 906 (7th Cir. 2005) (eviderfailed to satisfy objective test where
racial comments “were infrequent,” “not directad[plaintiff]” and “[plaintiff] overheard or was
told about them”).

However, the source ofghcomments also matterSee, e.g.Alamo v. Bliss864 F.3d
541, 550 (7th Cir. 2017) (quotingobinson v. Sappingtp®51 F.3d 317, 330 (7th Cir. 2003))
(“The specific circumstances of the workimgvironment and the relationship between the
harassing party and the harassedbear on whether that [objectively hostile] line is crossed.”);
Dandy, 388 F.3d at 271 (7th Cir. 2004) (quotiRgdgers v. Western—Southern Life Ins.,G@
F.3d 668, 675 (7th Cir.1993)) (“[A] supervisor's uskthe term [‘niggel impacts the work
environment far more severely than use by co-equals.”Hrabowskiand other cases finding
that the repeated use of the word “niggersusficient evidence of an objectively hostile work
environment, a supervisor or co-employee made the racist comn8mdse.gHrobowskj 358
F.3d at 477 (employees and fellow supensgstrequently used the word “nigger’$ee also
Chaney 612 F.3d at 912 (coworkers used the terfiblack bitch” and “nigger” on multiple

occasions)Cerros v. Steel Techs., In€88 F.3d 1040, 1044 (7th Cir. 2002) (“co-employees as
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well as managers directed racial epitaphs towdaitiff’). Here, Westbrook alleges that a
mentally ill resident under her supefgis made the comments at issue.

IDHS argues that Webber’'s behavior consistelely of the kinds of resident conduct
Plaintiff was hired and &ined to handle and, therefore, contut have altered the conditions of
her employment or created an objectively hostiteking environment. (Dkt. No. 34-1 at 10-
11.) In short, IDHS argues thétestbrook was hired to deal withentally ill patients who were
so mentally ill that they weraot able to proceed to trial ithhe criminal courts because they
would not understand the proceedings due to tllessses. In order to prepare her for this
challenging job, Westbrook was provided with three months of training to deal with what was
inevitably going to be a job filled with daily pent altercations, outburstand potential assaults
on staff. As such, she was hired into a worlengironment that might be inherently hostile and
she was trained to deal with that. IDHS relies=0B.0O.C. v. Nexion Health at Broadway, Inc.
for this argument. 199 Fed.pf’x. 351 (5th Cir. 2006). INexion the plaintiff, a certified
nurse’s assistant, worked at a nursing home fibgrgl persons with mental conditions where he
cared for a resident who made offensive,aacomments—including sy the word “nigger’—
to him about three tdour times a week. Id. at 352. In consideringhe totality of the
circumstances, the Fifth Circuit found that thetamces were “not so frequent as to pervade the
work experience of a reasonable nursing hompl@yee, especially considering their source”
and were neither physicalthreatening nor harassindd. at 353. The court found further that
the harassment did not objectiyehterfere with the plaintiff's work performance or undermine
his workplace competence because “his job reduiven to deal with the tragic failings of
elderly people whose minds have essentialiledéd and “[a]bsorbing occasional verbal abuse

from such patients was not merely an inconvergesssociated with his job; it was an important
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part of the job itself.1d. at 354. Accordingly, the Fifth Cirduheld that no rational factfinder
could find the employer liable for providing a hostile work environméahtat 354.

Other courts have reached the same cormiusi hostile work environment claims based
on sexual harassment. For exampleGerdner v. CLC of Pascagoula, LL.Ghe plaintiff, a
certified nursing assistant at ang® living center, complained that an elderly resident made
sexually explicit comments to her, attempted topgrher and punched her three times. No. 15
C 423-LG-RHW, 2017 WL 487031, at *1 (S.D. Miss. Feb. 6, 2017). CKiegjon the district
court held that “it cannot be unreasonable for an employee trained to handle combative, sexually
aggressive patients to enmter a combative, sexualgggressive patient.”ld. at *8. The
district court noted that the plaintiff had agreed to work with elderly, mentally diseased patients,
was aware of the patient’s behavior before ¢peassigned to his care and had not been singled
out by the patient because the patient was abusive to any nurse who cared fdr I8milarly,
in Pickett v. Sheridan Health Care Ctrthe plaintiff, a housedeper at a nursing home,
complained of three incidences of sexual hanesd by elderly residents that included verbal
threats, humiliation, and unwanted touchingo. 07 C 1722, 2008 WL 719224, at *4 (N.D. Il
Mar. 14, 2008). The districbart granted summary judgment other grounds but noted that it
was “reluctant, given the conterf a nursing home providing @& for residents with mental
illnesses, to conclude that three instancemappropriate resident conduct over the course of
eight months are sufficiently severe or peivas to establish an objectively hostile work
environment.” 1d.

In Aguiar v. Bartlesville Care Centethe Tenth Circuit held that reasonableigr of fact
couldfind that the alleged sexual harassment by aeesiof a care center created a hostile work

environment. No. 10-5002, 2011 WL 14615410th Cir. Apr. 18, 2011). IMguiar, the
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plaintiff, a certified nurse assistant whose jobwas to distribute nuicine to residents,
complained that one resident made inappropriate sexual comments toward her, incessantly
groped her and ultimately assaulted her by shovingdacme cart into her while in the hallway.

Id. at *3-4. The resident wasdiabetic and had a prostheteg but no mental impairments;
unbeknownst to the plaintiff, he also had a pegdiriminal case on charges for domestic abuse,
assault, battery, and violation of a protective ordekr.at *3. The Tenth Circuit distinguished

the facts from cases likdexion finding that the resident was noentally impaired, the plaintiff

had not agreed to care for him with full knowledgeall relevant fa, and the resident’s
conduct was more egregious than repeated crude and disparaging comideats*5. The

Tenth Circuit held that a ratnal trier of fact could find hostile work environmentld.

Westbrook’s claims, similar to those Mkexion Gardner, and Pickett allege a hostile
work environment based on six instances of contsngjoread over two yeard.he source of the
comments is a criminally insane patient who aggively reacts to her treatment team by filing
multiple OIG complaints against them (many others, not solely Webber) and has even brought
suit based upon her mental state that has her bai¢lat the team is attempting to harm her.
Webber is hospitalized after killing her child whaeting with some delusional belief that the
child needed to be killed. This mentally ilggressive and delusional patient is exactly the kind
of patient housed by the IDHSDirectly preparing her to work with this tragic scenario,
Westbrook received training to peat herself and others, document the abnormal behavior and
comments. There is no doubt that the insults wéensive and there is no dispute that Webber
attempted to attack her on one occasion. HowéMestbrook was speaifally hired and trained
to handle mentally ill people prote be disruptive and tphysically attack dters. It was a core

part of her position that she would be subjagtiherself to behavior that is not deemed
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acceptable in society. The patients, unlike the elderly patiemMsxm who might have some
degenerative brain functioning and&enility and might be offensivell of the patients that
Westbrook signed up to care for wéai@spitalized for not being able comport their behavior to
societal norms even to the point of not beingoamtable for their ofteserious crimes. Similar
to the plaintiff in Nexion absorbing and responding to verlzaidd physical abuse “was not
merely an inconvenience associated with [tlod); jit was an important part of the job itself.”
199 Fed. App’x. at 354. Beyondexion plaintiff was guaranteed toonfront this aggressive
behavior and was trained to coatbht. Given the totality ofthe circumstances, no reasonable
factfinder could find Webber's behavior so severepervasive as to alter the conditions of
Westbrook’s employment and creaa hostile working environemt. Accordingly, summary
judgment on the third element is appropriate.
lll.  Basis for Employer Liability

An employer can be liable under Title \ftir a hostile work environment created by a
third-party non-employeeDunn v. Washington Cty. Hosp29 F.3d 689, 691 (7th Cir. 2005).
This is because, under Title VAN employer is responsible forriya. . . discriminatory term or
condition of employment that the employer failstake reasonable care to prevent or redress.”
Id. “The genesis of iruality matters not; whadoesmatter is how the employer handles the
problem.” Id. Where the harasser is a third party, @aurt applies the negligent standard to
employer liability: the plaintiff must show th#ie employer (1) knew of the problem, and (2)
did not act reasonably tqualize the working condiths once it had knowledgdd.; see also
Cole 838 F.3d at 898 (plaintiff must show the emplofgled to take “prompt and appropriate
corrective action reasonably likely to prevent the harassment from recurtitrghowski, 358

F.3d at 477 (“[P]laintiff mustshow employer has been negligezither in discovering or
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remedying the harassment”) (quotiRgrkins v. Civil Constructors of Ill., Inc163 F.3d 1027,
1032 (7th Cir. 1998))Vance v. Ball State Univ646 F.3d 461, 471 (7th Cir. 2014jf"d, 570
U.S. 421 (2013) (“Once aware of workplace haras#nithe employer can avoid liability for its
employees’ harassment if it takes prompt apdrapriate corrective acin reasonably likely to
prevent the harassment from recurring.”) (quotimyninger v. New Venture Gear, In861
F.3d 965, 978 (7th Cir. 2004)).

IDHS contends that Westbrook cannot estabéimployer liability because she failed to
take reasonable steps to put IDBEIS notice of the alleged hostile work environment. (Dkt. No.
34-1 at 13-15.) An employer “is not liable foo-employee”—or in this case, third-party—
“racial harassment ‘when a mechanism to report the harassment exists, but the victim fails to
utilize it.”” Yancick 653 F.3d at 549 (quotingurkin v. City of Chi.341 F.3d 606, 612-13 (7th
Cir. 2003). Westbrook admits thette did not file a complaint witthe Civil Rights Bureau and,
therefore, did not utilize the mechanism fopaging harassment set forth in IDHS employee
handbook.

“A complainant, however, need not speaflg comply with the company’s internal
procedure if the employer is adequately put on notice of the prohibited harasdoheatt349.
Therefore, the plaintiff can féer follow[] the harassment policy reporting requirements or
report[] ‘the alleged harassment to anyone whothadauthority to deakith the harassment or
at least to someone who could @@ably be expected to refer the complaint up the ladder to the
employee authorized to act on itldd. at 549 (quotingParking 163 F.3d at 1037).

IDHS argues that Westbrook cannot shahe sufficiently reported the alleged
harassment because she complained about Webheially offensive conduct only to Jacobson,

a low-level supervisor with no authority tieal with the harassment. (Dkt. No 34t113; Dkt.
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No. 53 at 9-10.) IDHS arguessalthat, given Jacobson’s demivated unwillingness to address
the situation, Westbrook could natasonably expect that Jacobsvould refer the complaint up
the ladder to an employee hatized to act on it. 14.) Indeed,IDHS denies receiving any
complaints from Westbrook about Webber.

Although the Court agrees that Westbrook matsshown that Jacobs had the authority
to deal with the harassment or could reasonably be expected to refer the complaint up the ladder
to someone authorized to act nthe Court need not resoltbe issue due to the previous
finding that a hostile work environment couldt f@ave existed where the Plaintiff was trained
and hired to deal with the exact environmentwdfich she complains. In the interest of
completeness, however, the Cauotes that Westbrook testifiedathJacobson had the discretion
to transfer her out of the unit but failed topport that subjective belief with any evidence.
Westbrook claims that Jacobsen repeatedly ightite conduct of Webbend did not listen to
her complaints and did nothing about it. Yet, Westbrook knew that the correct person to go to
for shift changes was Diana Hogan, the Assisfirgctor of Nursing. She knew this because
she had successfully requestedruies in the past from Hogaimstead of following the policy
for complaints, Westbrook instead relies on what Bélieves if Jacobsenability to move her
without any justification for thisSurely after the first few momé of Jacobson’s demonstrated
indifference, Westbrook could notasonably expect that Jacobswould reportthe racially
offensive conduct to her superiorsSee, e.g., Yancicle53 F.3d at 549 (“Given [immediate
supervisor]'s limited duties and authority, [phifis] awareness of [employer]'s harassment
policy and chain of commandna [immediate supervisor]’'s unwillingness and refusal to address
the situation, it was unreasonable for [plaintiff] believe that [immediate supervisor] would

convey his complaints up the ladder.”).
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More importantly, Westbrook failed to shawat she notified angther supervisor, of
Webber’'s racially offensive conduct. Webbestifeed that she requesi a transfer from
Assistant Director Hogan and from Jennett Healg of the OIG but she does not claim or
submit evidence suggesting that she notified eithegan or Heilsberg that Webber’s racial
comments were the reasfor her requestSee, e.g., Andonissamy v. Hewlett-Packard &4/
F.3d 841, 849 (7th Cir. 2008) (email to superviand to Human Resources complaining about
co-worker but not containing allegations of disgnation failed to sufficiently notify employer).
Westbrook relies only on héeliefthat Hogan knew of Webbertacial comments based on the
fact that each day Hogan received email regoot® each unit. Evidence that Hogan received
daily reports from each unit, thiout more, hardly shows that Hogan knew of Webber’s conduct.
Rather, the fact that Hogan accommodated Week’'s previous shift change request for
protection from her ex-husband suggests th&tpgan had been aware of Webber’s conduct, she
would have acted. Westbrook atestified that the Director dhe Forensics Program at EMHC,
Jeff Pharis, knew Webber frequently became yamgth and “explosive” toward Westbrook over
issues related to phone use. But nothing inrétwerd suggests that Pharis also knew Webber
made any racist comments toward Westbrook. l&MDHS clearly knewthat the relationship
between Westbrook and Webber was contentieafter all, Westbrook filed several OIG
complaints and a lawsuit against Westbrook (althalghwas not singled out from others in that
Webber filed at least ninether complaints agast other staff members)nothing in the record
shows that any supervisor,di#es Jacobson, knew that Webbdreatment of Westbrook was
not only aggressive butsa racially offensive.

Finally, a plaintiff can satisfy the noticegwirement also by showing the harassment is

SO pervasive that a jury could infer that someah¢éDHS with authority to take action knew
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about it. Montgomery v. Am. Airlines, Inc626 F.3d 382, 392 (7th Cir. 2010) (“Alternatively,
[plaintiff] could have offered some evidence allogiia reasonable inference that supervisors . . .
knew of the alleged racial harassmentAjidonissamy547 F.3d at 849 (To establish employer
liability, plaintiff “would need todemonstrate that heotified the employeabout the harassment
or that the harassment was so pervasive that a jury could infer his employer knew about it.”)
(emphasis added)Cerros, 398 F.3d at 952 (“At bottom, the employer's knowledge of the
misconduct is what is critical, not how the em@ogame to have that knowledge.”). Westbrook
can show that some individuals in the WitlidWhite unit knew or should have known about
Webber’s racist conduct. For example, Webb&eatment team shouldave read about the
three instances of Webber'ssial conduct that Westbrook recenlin the progress notes.Sefe
Dkt. No. 42 at § 16 One of the reasons Plaintiff is required to make chart entries is to alert a
resident’s treatment team to that resident’s behavior . . . .”).) Also, Westbrook testified about
specific instances where other staff members esged Webber’s racially offensive treatment of
Westbrook and where Webber called her racist names in public areas of the unit, such as the
dayroom and dining hall. At best, however, this evidence shows that the treatment team and some
staff members knew about Webber’s racially offensive conduct—not that someone above Jacobson
on the IDHS chain of command knew, or should Havewn, about it. Again, this racially offensive
conduct was the type of conduct that the staff members were trained to report and as such, without
Westbrook’s complaint, any progress notes might not stand out as being anything but the daily
reporting of a mentally ill and delusional patient.

The evidence simply does not show thiéstbrook took reasonable steps to bring her
concerns of racial harassmenttib@ attention of her supervisoor that IDHS otherwise should
have known about it Under Title VII, [] an employer’s liabty for coworker harassment is not

triggered unless the employee notifies the empl@amout an instance of racial harassment.”
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Vance 646 F.3d at 47%ee also Montgomer$26 F.3d at 391 (“Plaintifnust demonstrate that
he made a concerted effort to inform [empldyef the racial harassment he was allegedly
experiencing or that the harassnt was sufficiently obvious tout [employer] on constructive
notice.”). Accordingly, summary judgment ispappriate on the fourth element as well.

CONCLUSION

For the reasons stated above, IDHS’ MotionSammary Judgmen84] is granted.

_ Faduce_

irginid M. Kendall ~—
nitedStateDistrict CourtJudge
orthern District of lllinois

Date: March 26, 2018
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