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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THERESA B. FOX
Plaintiff,
V. No. 16C 5715
Judge James B. Zagel
MANLEY, DEAS, & KOCHALSKI, LLC
and
SETERUS, INC

Defendang.

MEMORANDUM OPINION AND ORDER

Plaintiff Theresa B. Fokringsclaims under the Real Estate Settlement Procedures Act,
and lllinois state law againstelendant Seterus, Inc., and shiags a claim under the Fair Debt
Collection Practices Act against Defendant Manley, Deas, & Koch@ElK).

Both DefendantsMotions to Dismissre before meFor the following reason§eteruss
motion is granted in part and denied in pangl MDK's motion is granted.

BACKGROUND

The following facts are taken from the PlairngsflComplaintand are accepted as true for
purposes of resolvingpesemotions to csmiss.Fox owns a home in Chicago on 1854 North
Kedzie Ave.Shealleges that she has maintairtbd home as her primary residenddis case
arises out of the foreclosure proceedirigd tvere initiated against Fox in lllinois state court in
November 2011. Ae court entered juagent against Fox in those foreclosure proceedings in
April 2013.

A. The Trial Period Plan

In January 2014, Fox submitted a loss mitigation application to her mortgage loan
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servicerat the time Bank of America, N.A. (“‘BANA”"). In February 2015, BANA approved Fox
for a trial period plan (TPP) under tfegleralHome Affordable Modification PrograHAMP).

Under the TPP offer, Fox would be required to make three monthly payments of
$1,229.54 to BANA. If shenade these paymentser mortgagservicer would permanently
modify her mortgagelhe TPP also ensurdédatBANA would not sell the home at a foreclosure
saleif Fox compliedwith the TPPterms.BANA could goforward with a sale if it informed Fox
of the sale in writing or if Fox did not qualify for a permanent loan modification.

BANA sent Fox this TPP offer on February 3, 2015, instructing Fox that she could accept
the offer by making her first monthly paymen a timely mannei-ox sent her first payment to
BANA on March 9, 2015. She sent her second payment under the TPP to BANA on March 25,
2015. At some point in March 2015, BANA transferred the servicing rights on Fox’s loan to
Defendant Seteru€©n April 27, 2015, Fox setherthe third TPP payment by check to Seterus.

After completing the three montpsymentequiredunder the TPP, Fox continued to
send a monthly check to Seterus up until she fiiesicomplaintin May 2016. Despite making
these paymds, she never received a permanent modification of the loan. In September 2015,
Fox hired an attorney to follow up with Seterus about the status of her permanent naasficat
On September 16, 2015, a Seterus representative said that the final modificaties waxce
delayed because of the transfer from BANA. WRer's attorney called again in Octob2015,

a Seterus representative said that no notes had been entered on Fox’s loaDueogrthis

October call, the Seterus representative told $exorney that her matter was being “escalated”
and that there should be enough time to cancel or postpone the scheduled November 23, 2015
foreclosure on Fox’s hom@n November 9, a Seterus representative requested a copy of the

TPPbecause the companyd not have enough information abtiue TPRnN their system.



Between November and the filing of this Complaint in May 2016, Fox’s attorney cahtacte
Seterusat least 16 timesThe attorney was continually advised that Baxattemwas escalated
and the file was in the process of converting TPP to a permanent modification.

In February2016, Seterus stopped accepting the monthly payments from Fox. The
company returned Fox’s check for $1230 uncashed, saying “the funds are insuffitiengt
the loan current, and the item must be certified.” This happened again in Marchn2Qf6l
2016, Seterus notified Fox that the loan was being transferred to a new serleres, Sethe
time of Seterus transfer to Selene, mermaneniodificationof the loan had taken place.
B. The Foreclosure Sale

Because of her inability to receive a permanent loan modification, Fox tooksteps
prevent her home from being sold in a foreclosure sale. A sale was scheduled fobslo2@&m
2015. Fox’s attornegontacted Seterissattorney, Defendant MDK, to request a stay or
continuance of the foreclosure prior to the November 23 sale. MDK refused to voluraagogl ¢
the saleWhen Fox’s attorney said he would need to file an emergency motion to stay the
foredosure, the MDK attorney said that he would seek sanctions if such a motionlagbre fi

On November 12, 2015, Fox filed an emergency motidiinois state courseeking a
stay of the November foreclosure. MDK did not follow through on the threat to seek sanctions.
The court granted Fox’s motion to stay for a period of 60 days.

A new foreclosure sale of the home was sleited to occur on May 2, 2016. At no point
did Defendants Seterus or MOKke steps to cancel or stay the sale. Fox alleges thatSatefu
MDK caused notice of the sale be published on March 30, 2016, April 6, 2016, and April 13,
2016. On April 27, 2016, Fox filed another emergency motion to avoid having the house sold.

The court granted Fog’motion to stay the May sale.



C. Public Records

The parties have alsmted documents in the public recpmhich | can consider when
ruling on a motion to dismiss. Fox has filed for bankruptcy and documents filed in those
bankruptcy proceedings show a tenant residing at the Kedzie home as of ApriFii@g4d.in
thatbankruptcy from January 2015 list the same teresiding at the Kedzie home.
Furthermore, the bankruptcy filings show that Fox owns up to ten propertiesitedl oait to
tenantsFox states in her briefs that she listedKleelzie home as her addressher bankruptcy
filing and claimedt as exempt, but she has not filed these bankruptcy records with this Court.

LEGAL STANDARD

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) does not test the merits of a claim, but
ratherthe sufficiencyof the complaintGibson v. City of Chicago, 910 F.2d 1510, 1520 (7th Cir.
1990). In deciding a 12(b)(6) motion, theuwtt accepts all welbleaded facts as true and draws
all reasonable inferences in favor of the plaintif.at 1521. To survive a 12(b)(6) motion, “a
complaint must contain sufficient factual matter, accepted as true, to state sodlelief that is
plausible on its face Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

In deciding a Rule 12(b)(6) motion, the Court may also consider documents attached to
the pleading without converting the motion into one for summary judgMégad v. Wells
Fargo Bank, N.A., 673 F.3d 547, 556 (7th Cir. 2012). Fox has attached the TPP approval form
that BANA sent her, proof of payments to her mortgage servicers, and other docuimemte gr
in the course of her relationship with thefehdants. Th€ourt may also consider public
documents that are proper subjects for judicial notice, though “caution is necessaryse.”

Id.



DISCUSSION

Because the allegations agaiNHDK arise out of Fox’s dispute with Seteyugonsider
Fox's claimsagainst Seterus before turning to the claims against MDK.

A. Fox's ClaimsAgainst Seterus

Fox asserts causes of action against Seterus fordagh of contract under lllinois law;
(2) promissory estoppel under lllinois law; (3) violations of the Real ESt&tteement
Procedures Acts, 12 U.S.C. § 26&1seq. (“RESPA”); and(4) violations of the lllinois
Consumer Fraud and DeceiPractice#\ct, 815 ILCS 505/t seq. (“ICFA”).

1. Breach of Contract

To state claim for breach of contract under lllinois law, a plaintiff must all@gelte
existence of a valid and enforceable contract; (2) substantfarpance by the plaintiff;

(3) breachof contract by the defendant; and (4) resultant injury to the plainila v.
CitiMortgage, Inc., 801 F.3d 777, 786 (7th Cir. 201jting W.W. Vincent & Co. v. First
Colony LifeIns. Co., 814 N.E.2d 960, 967 (lll. App. Ct. 2004)).

Seterus challenges whether a valid and enforceable contract exists in thHiecasse
Seterus obtained the servicing rights to Fox’s mortgage from BANA, the CourtttB8KENA’s
relationship with Fox to determine whether there is a contract@arEebruary 3, 2015,ANA
senta TPP offer letteto Fox.The parties agree that thoffer could only be accepted through
submission of the first monthly payment in a “timely mannBut they disagree about whether
payment on March 9, 2015 was timeBeterus argudbat theoffer letter required a payment by
March 1, 2015 for acceptance. Fox argues that any payment submitted in the month of March
would be a timely payment under the terms of the offer letter.

The first pagef theoffer letterreads:* To accept this offer, you must make your first



monthly ‘trial period paymentTo qualify for a permanent modification, you must make the

following trial period payments in a timely mannedtist below this language is a box that says

“1%' payment: $1,229.54 by 03/01/2015 Initial Trial Acceptance Paym®eterus argues that
this due date establish#mat a payment must be submitted by March 1, 20Hgcept the offer
in a timely manner

But just following the box with the Bfch 1due date, the author dfd letter
contemplates that borrower can miss the initial due date without offer termination. The BANA
representative wrotélf each payment is not received by Bank of America in the month in
which it is due, this offer will end and your loan will not be modified undeMaldng Home
Affordable Program.”

Seterus also points to language on the fourth page of the TPP offer. Under the header
“Additional Trial Period Plan Information and Legal Notices,” kbigerreads! The terms of
your trial period plan below are effective on the day you make your firlspéied payment,
provided you have paid it on or before Marc¢h2015.”

The natural reading of the first page of this offer letter is that it setsdué datdor
each montls payment on thérst of the month. But the lettexpressly statethat the deadline
for the offercould extendeyond the dudateto the end of the month. The language on the
fourth page speaks only to the additional terms of the contract outlined on thataplagthan
addressing how a borr@vmay accept the offeNone of theadditional term®n the fourth page
address contract acceptanthke first page alone addresses what is required to accept the offer in
a timely fashion, and the languagetbatpage allows borrower taccept the contract by
submiting payment within the same month as the deadline.

This interpretation of BANAs offer is consistent with the guidance BANA received from



theMaking Home Affordable PrograltlAMP publishes a handbook for mortgasgervicers
proving guidance on implementing a mortgage loan modification. It is appromnatest Court
to understand BANA communication in light of the published HAMP Guidelin§=e Wigod v.
Wells Fargo Bank, N.A., 673 F.3d 547, 565 (7th Cir. 2012) (turning to the HAMP Guidelines to
determine the “reasonable expectations” of the parties to a TPP agreé&imemijes the most
recent publication of the Making Home Affordable Prograhandbook for Servicers of Non-
GSE Mortgages to provide context of BANA language, but the more appropriate document to
referencas the version of the handbook BANA would have referenced when offering Fox a TPP
in February 2015. Both the current version, Version 5.1, and the version in place in early 2015,
Version 4.4, sate “The service's receipt of the first payment due under the TPP Notice on or
before thdast day of the month in which the first payment is du¢€TPP Offer Deadline) is
evidence of the borrowaeracceptance of the TPP Notice and its terms and conditions.” Making
Home Affordable Progranandbook for Servicers of Non-GSE Mortgages 127 (V4.4 2014)
(emphasis addedJhis provision accords with this Court’s interpretation of the BANA offer
letter. The letter sets out two distinct dates: payment due dates and an offer ddduHifedter
set a March 1, 2015 due date for the first payment, with a TPP offer destdiveeend of that
first month.The Handbook further stresses that mortgage servicers should reacleowt wh
payment due date is missed to “encourage submission of the first payment prior R® ttdfer
Deadline.”ld. These instructions to mortgage servicers further support the conclusion that the
most reasonable interpretation of the BAM#&er is one that allows offer acceptance after the
initial due date, so long as it is in the same month as that date.

Because Fox submitted her payment on March 9, 2015, and the BANA offer letter

permitted her to accept the offer through a payment before the end of Merdffestively



accepted BANAs offer.Fox has sufficiently alleged that a contract was formed between Fox
and BANA, and Seterus BANA'’s successor in interest

Seterus next argues that evea dontract existsSeterus never breached the contriaok
alleges that Seterus breached the TPP in two ways: (1) Seterus breached etheedtto
accept Fols payments in February and March of 2016, and (2) Seterus breached when it failed
to convert Fox’s TPP into a permanent mortgage fioadion.

Seteru% refusal to accept payments does not constitute a breach. Nothing in the TPP
agreement requires the mortgage servicer to accept any payments beyorekthstédron the
first pageof theTPP offer due in March, April, and May of 2015.

But Seteru's allegedfailure to convert the TP#® a permanent mortgage modification
does constitute a breacfhe TPP states that “after all trial period payments are timely made and
you have submitted all the required documents, your mortgage will be permanenfigariodi
Fox has alleged that stsibmitted all her payments before the end of the month in which they
were due, anthere are no allegations that Fox failed to submit required docurvendespite
Fox s performance oher end of the bargain, Seterus never offered a permanent loan
modification.

Fox has stated a claim under lllinois law fveach of contracgnd Seterds motion to
dismiss Count | is denied.

2. Promissory Estoppel

To state claim for promissory under lllinois lawplaintiff must allege (1) defendants
made an unambiguous promise to plaintiff, (2) plaintiff relied on such promise, (3) Eaintif
reliance was expected and foreseeable by defendants, and (4) plaintiff nefesdpsomise to its

detriment.”Dumas v. Infinity Broad. Corp., 416 F.3d 671, 677 (7th Cir. 200®)ting Quake



Consgtr., Inc. v. American Airlines, Inc., 565 N.E.2d 990, 1004 (111.1990)).

Fox's promissory estoppelaim arises out of the assurances she received from Seterus
that the company was in the process of converting her TPP into a permanent loaratiwodific
A Seterugepresentative told Féxattorneythatthe matter was being escalated, that there would
be time to address the issue before foreclosure proceedidgbaambhe conversion was in
processFox argues that these communications constitute an unambiguous promise that a
permanent loan modification was forthcoming.

While Fox may have alleged that Seterus made confusing and often frgstratin
representationgbout the status of her loan modification, these allegations do not arise to the
level of an unambiguous promiséox alleges representations from Seterus that suggest the
company was exploring a permanent modification and running a review processx bas no
alleged thaSeterus offered a guarantee that the process would be resolved in her favor.

While the underlying contract between Fox and Seterus does contain a proroiseetd ¢
the TPP to a permanent loan modification, lllinois law does natiparclaim for promissory

estoppel to supplemeatwellpleaded claim for breach of contraSe Dumas v. Infinity Broad.

Corp., 416 F.3d 671, 677 (7th Cir. 2005). Rather, the doctrine only applies to fill the gap where

all other elements of a contrasti®, but consideration is lacking. Here, Fox has alleged all
elements of a contract with regard to thidal TPP agreementith BANA buthas failed to
allege any sort of separgteomisewith Seterughat arose froncommunications wittfseterus
representative in late 2015Seteruss assurances that Fext PP was under review did nageto
the level of an unambiguous promise required to state a claim for promissqyetst

For these reasonlsam dismissing Count Il of Fog Complaint.



3. RESPAViolations

Fox nextclaims that Seterus violat&’ESPA when it failed to take action to prevent a
foreclosure in November 2015 and May 2016, compelling Fox to take her own legal action to
stay the foreclosure.

RESPAs implementing regulations provide:

If a borrower submits a complete loss mitigation application after a servicer has

made the first notice or filing required by applicable law for any judiciabar n

judicial foreclosure process but more than 37 days before a foreclosure sale, a

servicer shll not move for foreclosure judgment or order of sale, or conduct a

foreclosure sale unless .

(2) the borrower rejects all loss mitigation options offered by the sereicer

(3) The borrower fails to perform under an agreement on a loss mitigation option.
12 C.F.R. § 1024.41(g).

This Section addressdke practice of “dual tracking” in which “the lender actively
pursues foreclosure while simultaneously considering the borrower for logatiiti options.
Greshamv. Wells Fargo Bank, N.A., 642 F. App’x 355, 359 (5th Cir. 2016).

There are no allegations here that Seterus movedftoeclosurgudgmentprior to
Fox's loss mitigation application. The foreclosure judgment far precBéétA’s TPP offer.
RatherFox's claim is based on two allegations. First, Fox alleges that she sudgessfapted
the TPP offer anéllfilled her requirements under that loss mitigation opNghile Seterus
argues that Fox missed the deadline to accept the offer, | reiterate chysoammthat Fox
accepted the TPP offer and fully performed her end of that agreement.

Fox also alleges that Seterus conducted a foreclosure sale in viola8id924.41(g)

when the company refused to take action to prevent that sale, moved forwasdheitlling a

new sale in May 2016 once Fox took legal action to prevent the November sale, and published

10



notices of the May 2016 sale.

Seterus argues that these allegations are not enowstgite a claim under RESPEhe
company interprets £024.41(g}o require an actual foreclosure salader this viewthere can
be no violation of that section unless a foreclosure sale actually took place. To suppogithi
Seterus cites the Consumer Financial Protection Bisedficial interpretations of 8aR4.41(qg)
which allow a mortgage servicer to proceed withBication, arbitration, or mediation
requirements established by applicable law” so long as these proceedings ¢daswbr
directly result in...the conduct of a foreclosure safie¢ Official Commentary to 12 C.F.R.

§ 1024.41(g) at n.2.

But the alleged conduct by Seterus goes beyond the sort of incidental condpigoto a
foreclosure judgment that is permitted under the CEB&nmentaryThe company did not
merely publish notice ofraalrealy-scheduled foreclosure but actively participated in
rescheduling the foreclosure after Fox took unilateral action to prevenittaksale from
taking place. Fox alleges Seterus was considering offering Fox ampemtioan modification
while at the same time it was ensuring thaea/foreclosure datevas on the calendar. This is
exactly the sort of dual tracking that 8 1024.41(g) prohikwen if Seterus actions did not
directly result in a sale, the actiowsuld have caused a sale had Fox not taken action on her
own to obtain a stay. Seterus is not permitted to eR&fRPAliability purely because of the
borrowers unilateralsteps to thwart a foreclosure s&ee Lindsay v. Rushmore Loan Mgnt.,

No. PWG-15-1031, 2016 WL 1169957, at *2 (D. Md. Mar. 25, 2016) (denying the defendant’
motion to dismiss 8 1024.41(g) claimvhen “the only reason why the sale was cancelled was
because Plaintiffs requested and received an emergency stay”).

By alleging that Seterus wasgaged in conduct that would cause a foreclosure sale,

11



even after the borrogv had complied with the TPIFpx sufficiently stated a claim under
§ 1024.41(g)Seteruss motion to dismiss the RESPA claimglenied.
4. 1llinois ConsumerFraud Act Claims

Fox also alleges a breach of the lllinois Consumer Fraud Act (ICFA)sTdiige
prohibits “unfair methods of competition and unfair or deceptive acts or practicese..in t
conduct of any trade or commerc815 ILCS 505/2Unfair practices include the use of any
“deception, fraud, false pretense, false promise, misrepresentation or ¢tealouant,
suppressiomr omission or any material factd.

Fox's Complaint mostly recites the elements of an ICFA claim without prayitie
specifics necessary to state a plausible claim. | must disregard theserecBat! Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007). The only specific details Fox offers to support her
allegations of an ICFA claim are that Seteflisdbreachedhe terms of the TPP, (2pmpelled
Fox to retain counsel to obtain a stay in the foreclosure, (3) caused Fox to stifesssdhrough
the fear of an impending foreclosure.

The Seventh Circuit has held a plaintiff must allege more than “simple breach of
contract” to state an ICFA clain@areenberger v. GEICO Gen. Ins. Co., 631 F.3d 392, 400 (7th
Cir. 2011). Rathetthe plaintiff must allegan“affirmative act of misrepresentationd. Under
lllinois law, an ICFA claim must “involve[ ]| more than the méaet that a defendant promised
something and then failed to do iZ&nkle v. Queen Anne Landscaping, 724 N.E.2d 988, 993
(2000).

Fox has not alleged atihyng more than the breach of the TR¥hile she alleges that
Seterus offerefrustratingly ambiguous responses to her inquiries, none of these

communications misrepresented the status of her 8eterusasked for more paperworlsaid

12



the process was ongoing, and at times suggested that Fox failed to comply witP thaé&de
alleged actionsnay havebeenconfusing, but theywerenot deceptiveAny damage Fox has
suffered as a result of heommunications wittseterus stems from the companyaction in
pursuing a foreclosure stay or the compargélayin processing her loaieither inactiomor
delayconstitutes a deceptive act or unfair practice under the ICFA.

Fox has failed to allege sufficient facts to statéGiPA claim, and | am dismissinthe
ICFA count from the Complaint.

B. Fox's Claims Against MDK

Turning to the second defendantlis case, Fox alleges that MDK, Setésuaw firm,
violated the Fair Debt Collections Practices Act (FDCHA)state a claim under the FDCPA, a
plaintiff must allege (1) she is a natural person or consumer harmed byovislafithe FDCPA,

(2) that thadebt arises from a transaction entered for personailyfazn household purposes,

(3) that the defendant is a debt collector, and (4) that the defendant violated a proviseon of t
FDCPA. See Pantoja v. Portfolio Recovery Associates, LLC, 78 F.Supp. 3d 743, 745 (N.D. Ill.
2015). The parties do not dispulet MDK was in the role of a debt collector when representing
SeterusMDK contests whether Fox has pled the other three elements, arguing that Fox is not
consumer for purposes of this debt, that the debt did not arise frogp#heftransaction

governed by the staejtand that Fox has not alleged action that would violate a provision of the
FDCPA.

1. The Nature of FoxXs Debt

The FDCPA does not goveatl debts. Rather, it only governs debts that arise “out of a
transaction in which the money, property, insurance, or semicie are the subject of the
transaction are primarily fqrersonal, family, or household purpasésU.S.C. § 1692a(5).0

stateaclaim under the FDCPA, Fox needs to allege thattbeey she obtained through the
13



mortgage loan was primarily used for personal, family, or household purposes.

To start, Fox’s conclusory statement that “the Loan is a debt within thermgesrihe
FDCPA' should be disregarded when considering the factual sufficiency of the com@éeaint.
Twombly, 550 U.Sat 555 (2007)“[A] formulaic recitation of the elements of a cause of action
will not do.”). Aside fromthatstatement, Fox provides very little detail about how she used the
loan proceeds at issue. She alleges that she lived in the Kedzie home and that thaginderlyi
mortgage that gave rise to this dispute was taken out against the KedzidBhoshe does not
statewhether the loan was used to finance the home, refinance a prior mooigasgy for
some other purpose altogeth8till, even with these minimal allegations, it is reasonable to infer
at this stage in the litigation that the mortgage loan pdsceere used in relation to the Kedzie
home.

If we assume the loan was used in relation to the Kedzie home, the issue becomes
whether that home was used for personal purposes. Fox allegeésvidmtMDK challenges this
allegation by pointing to Fox’s bankruptcy filinghich show the home was rented ougto
tenantin both 2013 and 2013 hese filing alsoreveal Fox owned ten other properties that she
leased out to tenants. MDK alsates thaFox was not at her residence when tefeddants
tried to ®rve her.

Thesefacts alone are insufficient to discredit Fostatement that she used the Kedzie
home as a primary residence. It is plausible that she was out of townhehdeféndants
attempted service ambssible that she rented out portions bbane she otherwise uses as a
primary residence. Fosays in her briethat she used the Kedzie home as her address when
filing for bankruptcy and listed it as exempt from those proceedings, suggéstiamgher

primary home.

14



Certainly at a later poinhithe litigation, Fox would need to provide much more to
explain the tenatd presence, her other properties, and her absences from theBuratthis
stagewhen the Courtiraws inferences in Fds favor, it is reasonable to conclude that Fox lived
at the Kedzie home and she used the mortgage loan for some purpose related to that home. Fox
has sufficiently alleged th#e transaction at issue in this case is covered by the FRG&A
that she is @onsumer for purposes of this statute.

2. Fox's Claims Under§ 1692d

Fox can only state a claim under the FDAPshe has alleged a violation of one of its
provisions. Section 1692d of the FDCPA prohibits a debt collector éragaging if‘any
conduct the natural consequence of which is to harass, oppress, or abuse any person in
connection with the collection of a deb§ 1692d.The statute lists examples ®f.692d
violations including threatening the use of violence to collect a debt, using obsqgenéane
language, or using a telephone to annoy, abuse, or harass a person into paylidgladetiate a
claimunder 8§ 1692d, the alleged actions “should be similar in seriousness to these examples.”
Bonfiglio v. Citifinancial Servicing, LLC, No. 14 C 9254, 2015 WL 5612194, at *10 (N.D. Ill.
Sept. 23, 2015).

Fox alleges that MDK violateg 1692d when it published three notices of the foreclosure
sale Such conduct is not serious enough to violate the § 1&9Bdnfiglio, the defendant loan
servicerallegedly misrepresented the status of the plamtii€bt, attempgdto collect feesrom
the plaintiff and falsely declared the plaintiff in default of the debtThese allegations did not
rise to the level ofédctionable harassing or oppressivaduct as is required for 8 1692d
claimld. at *11. The allegations here are no more serious thaBaifeglio allegations. MDK

allegedly took actions based on #dikegedly false belief that Fox had not yet earned a permanent

15



loan modification. Just as tiBenfiglio defendant operated under false declarations that the
plaintiff was in default, MDK allegedlyelied on legal conclusions that Fox considered incorrect.
MDK'’s reliance on these conclusions does not rise to the level of criminality, hardsem
oppression that is required for a 8 1692d claim. Thushiasxailed to allege facts to state a
claim against MDK undeg 1692d.
3. Fox's Claims Under§ 1692e

Section 1692e of the FDCPA prohibits a debt collector from using false, deceptive,
or misleading representation or means in connection with the collection of anygl&b82eln
her Complaint and her Response to MDK’s Motibax alleges that IAK violated8 1692e on
three instanceg1) whenMDK attorneys toldFox's attorney that thKkedzie home would be
subject to a sheriff sale even though Fox had informed MDK that such a sale was barred by the
terms of the TPR2) when MDK published notices of the foreclosure sale, even though it knew
of Fox’s position that she had complied with the TPP, and (3) when MDK “took no steps to halt
the sale.”

None of these allegations involvaslirect commanication between MDK and Fox.
While therepresentations made to Fox’s attorney are subject to FDCPA regulation, they are
subject to a higher standakkory v. RJM Acquisitions Funding L.L.C., 505 F.3d 769, 775 (7th
Cir. 2007).When an allegedly false representation is made to a consuatterney, the
communication must be likely to “deceive a competent lawyer” to be actiomathéz the
FDCPA 1d. MDK said nothing here to Fog’attorney that wouldonfuse, mislead, or deceive a
competenattorney.Foxs attorney offeed Fox's position on the legal status of the foreclosure,
and MDK stated that it disagreed and discussedonsequences that would flow from that

disagreement. Nothing in the FDCPA compels MDK to adopt the borrower’s position in a

16



dispute over whether the borrower sufficiently complied with a TPP. Section 1692esequi
more than disagreement with the consumer attoff@ys core grievance with MDK is that the
law firm did not do more to bring Seterus into compliance with the terms of the TRP. Thi
behavior does not involve any deception or misrepresentations on the part of MDK against F

The foreclosure notices also did not mislead Fox or Fox’s attorneywesnlhe
notices were issued pursuant to a state court order for a foreclosure. WralgnEballenge the
legality of such a fordosure given her interpretation of the TPP &eterus alleged errors in
processing the TPP, the FDCPA does not require Seterus’s attorney to adopithe fsriew
of thelaw. At the time the foreclosure notieeas published, it was trukdt a forelosure was
planned. Thus Fox has failed to allege the kind of false, deceptive, or misleaddniesiiat
required to state a claim under § 1692e.

4. Fox's Claims Under§ 1692f

Section 1692f of the FDCPA prohibits a debt collector from usimdgir or
unconscionable means to collect or attempt to collect any’debh692f. While the phrase
“unfair and unconscionable” is vague, the Seventh Circuit has held that the enforcestata of
judicial judgments fall®utside the scope of this secti@eler v. Blatt, Hasenmiller, Leibsker &
Moore, LLC, 480 F.3d 470, 475 (7th Cir. 2007).

Nothing alleged here is unfair or unconscionable. As stated above, MDK allegedly
pursued the enforcement of a state proceeding and refused to adopt Fox'statterpof the
TPP. There is nothing unconscionable about MDK'’s putdiuftieteruss position that Fox had
not complied with the TPP and had not earned a permanent loan modification.

Having failed to allege any conduct by MDK that would violate a provision of the

FDCPA, Fx has failed to state a claim under that stafuaen granting MDKs Motion to
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Dismiss in its entirety and dismissing all counts against MDK from the Complaint.
CONCLUSION
For the reasons stated aboSeteruss Motion to Dismiss is granted asRox's
promissory estoppel claim ak@x s claim under ICFASeteruss Motion to Dismiss Fos
claim for breach of contract and Fexclaims under RESPA are denied.

MDK’s Motion to Dismiss is granted Bex has failed to state a claim under the FDCPA.

i

ENTER:
James B. Zagel
United States District Judge

DATE: October 19, 2016
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