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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL DEPOSIT INSURANCE )
CORPORATION AS RECEIVER FOR )

FIRSTUNITED BANK, )
)

Raintiff, )

)

V. ) 16C 6250

)

DONALD BOROWSKI; KEVIN GORMAN; )
WAYNE HAMEISTER; RICHARD )
LINDEMAN; DONALD OLIVIERI, JR; )
and DAVID ZEGLIS, )
)

Defendants. )

MEMORANDUM OPINION

CHARLESP. KOCORAS, District Judge:

This matter comes before the Coart Defendants Donal&orowski, Kevin
Gorman, Wayne Hameister, Richard Lémedan, Donald Olivieri, Jr., and David
Zeglis’ (collectively, “Def@dants”) motion to dismis$laintiff Federal Deposit
Insurance Corporation as Receiver forstEiUnited Bank’s (the “FDIC”) complaint
filed on June 15, 2016 (the “Complaint”) puant to Federal Rules of Civil Procedure
12(b)(6) and 10(b). For the reasons sehfbelow, Defendants’ motion is denied.

BACKGROUND

For purposes of the instant motiahe following well-pleaded allegations

derived from the Complaint are accepted as tigd.Miniat. Inc. v. Global Life Ins.
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Grp., Inc, 805 F.2d 732, 73@7th Cir. 1986)Dilallo v. Miller & Steeno, P.C., et al.
No. 16 C 51, 2016 WL 4%819, at *1 (N.D. Ill. Aug.30, 2016). This principle,
however, does not apply to legainclusions; the Court will not consider conclusory
claims. Ashcroft v. Igbal556 U.S. 662, 678 (2009). &lCourt draws all reasonable
inferences in the FDIC’s favor and construésbégations in the light most favorable
to it. Ed Miniat. Inc, 805 F.2d at 733ilallo, 2016 WL 4530319, at *1.

“On September 28, 2012, the lllindiepartment of Financial and Professional
Regulation closed First United Bank, Crdtiénois” (“First United”), and appointed
the FDIC as Receiver. Defendants are former First United direotbcgrs, or both.
The FDIC alleges that from 2003 unghrly 2009, “Defendants embarked on an
overly aggressive growth program” for Fitghited, which “included high risk credit
facilities.” The FDIC contends thatDefendants ignored proper credit risk
management and failed to engage in underwriting practices” to safely grow First
United’s loan portfolios. Defendants also allegedly failed to sufficiently staff First
United in the areas of lending and creditaistration “to propdy underwrite and
oversee [its] rapidly expandirand increasingly complex logortfolio,” and failed to
iImplement “appropriate controls in the |lémgl process” to protect depositors.

From September 2007 through February 2009, among other things, the FDIC
claims that Defendants approved ten bamhich were poorly underwritten (the
“Subject Loans”). The Subject Losninclude four loans to borrower JMR

Management—the September 2007 and 2[@@®s and two February 2009 loans.
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They also include single loans to tlfwldwing borrowers: Grand Central Properties,
Stead Corporation, The Insurance Store, Haarenancial, First Personal Financial,
and Trim Creek. The underwriting debacies of the Subject Loans were
purportedly obvious from loan presentatioridie Subject Loans supposedly violated
First United’s loan policy, Wich articulated “a goal oflieninating high risk loans,”
and listed certain loans as “undesirabl@fie FDIC maintains that the Subject Loans
also violated sensible lending standarand “safe and sound banking practices”
because they had inadequdtbt service coveragatios, and they were backed by
insufficient collateral. In sum, the FDI€laims that Defendants “fail[ed] to inform
themselves of material facts necessary touatalthe merit of each credit decision.”
According to the FDIC, the material faaté which Defendants should have been
aware include “the repayment ability d¢iie borrower, the financial strength of
guarantors, and the sufficiency of underlysuilateral to protect” First United “in the
event of a default.”

The Complaint contains the counts, alleging: (i) gégence under lllinois law
(Count I); (ii) gross negligenda violation of 12 U.S.C. 8821(k) (Count Il); and (iii)
breach of fiduciary duty pursuant to lllisdaw (Count Ill). Counts | and Ill are pled
in the alternative. The FDIC seeks “judgment in its favor and against Defendants”
for: “compensatory damages of at leas0$8nillion, and any excess amount as may
be proved at trial, with each Defendantridyointly and severallliable for the losses

on the Subject Loans he approved;” sto of suit against all Defendants;”
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prejudgment interest; “attorneys’ fees angtsdor the investigain and litigation;”
and “such other and further relief tgés Court deems just and proper.”

On August 15, 2016, Defendants filadnotion to dismiss the Complaint and
memorandum in support thereof, raisingeatst seven arguments, which are framed
as four. First, Defendants contend ttta FDIC uses “improper group pleading,”
violating Rule 10(b) by grquing multiple defendants and combining “ten separate
transactions into single cawsef action” in the ComplaintSecond, Defendants claim
that “the FDIC fails to adequately allegeghigence in Count | and breach of fiduciary
duty of care in Count IIl.” Within their send argument, Defendants contend that: (i)
“the FDIC’s claims regarding the Septeenl2007 JMR Management Loan are time
barred;” (i) Defendants “are shielded from liability for negligence and breach of
fiduciary duty by the Business Judgment Rulghe “BJR”); and (iii) “the FDIC fails
to allege that Defendants’ purported brezlof duty proximately caused damage to
the FDIC.” Third, Defendastargue that “the FDIC fail® adequately allege gross
negligence under” The Financial Institwis Reform, Recovery, and Enforcement Act
(“FIRREA”) in Count Il. Fourth, Defendants claim that the FDIC does not make any
“allegations with respect to certain defants regarding certain subject loans.”

In response, first, the FDIC contendatttthe Complaint states claims against
all Defendants,” and that it “alleges alleplents of every claim,” arguing that
“Defendants mischaracterize the applicable pleading standard,” which only demands

“notice of a plausible righto relief.” Second, the FDI@sserts that the Court should
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not dismiss any claim because “claims based on the first JMR Management Loan are
timely,” and the “application of the [BJR] camirbe resolved on a motion to dismiss.”

The FDIC cites to ample recent, on-point Merh District of lllinois cases where the
FDIC as Receiver “sued officers and/or direstof several other fi@d lllinois banks,
bringing the very same claims alleged here based on similarly detailed allegations
setting forth comparable factual scenari@guing that we shadi not “deviate from

the unanimous, well-reasoned, and Iggaound precedenin this District.* We

agree, and find no reason to deviate therefrom.

! See, e.gFed. Deposit Ins. Corp. v. Giancoldo. 13 C 3230, 2014 WL 1056643, at *1 (N.D.
lIl. Mar. 19, 2014) (Gtschall, J.) (claming that “Defendants dregarded the bank’s own
policies in approving . . . loarsy failing to ensure the borrowers’ ability to repay, disregarding
evidence of the borrowers’ financial weakneasd structuring loans with terms that were
unreasonably generous to the borrowersggl. Deposit Ins. Corp. v. Amio. 13 C 5888, 2014
WL 1018136, at *1 (N.D. Ill. Mar. 13, 2014) (Kerlfal.) (claiming that bank “suffered losses
due to loans approved by [officeshd his co-defendants in vitien of [bank’s] loan policy,
underwriting guidelines, angrudent loan practicesfed. Deposit Ins. Corp. v. EImgr§o. 13

C 1767, 2013 WL 6185236, at *2 (N.D. Ill. Nov2, 2013) (St. Eve, J.) (claiming that
defendants disregarded “the Bank’s loan pedic prudent lending practices, and regulatory
warnings about deficiencies in [the Bask’'underwriting, administrative, and operational
practices in connean with” the loans)fed. Deposit Ins. Corp. v. Pantazeldd. 13 C 2246,
2013 WL 4734010, at *1 (N.D. Illl. Sept. 3, 2013)t.(kve, J.) (claiming that defendants
“disregard[ed] the Bank’s loan policies, prutdéending practices, ancegulatory warnings in
connection with various . . . loans'fed. Deposit Ins. Corp. v. Giannoulja®18 F. Supp. 2d
768, 770 (N.D. lll. 2013) (Grady].) (claiming that bank dictors and offices “pursued a
strategy of ‘reckless growth,” @poving loans after “péunctory or nonexgtent” underwriting,
“ignoring the bank’s loan policy”)Fed. Deposit Ins. Corp. v. Mahajaho. 11 C 7590, 2012
WL 3061852, at *5 (N.D. Ill. July 26, 2012) (Kertal.) (claiming that defendants “approved
risky loans in problematic economic sectors, witufficient staffing,” volating the bank’s loan
policy); Fed. Deposit Ins. Corp. v. Spangl&36 F. Supp. 2d 778, 783 (N.D. Ill. 2011) (Dow, J.)
(claiming that defendants “adopted an aggressgetagrowth strategy that violated [the Bank’s]
business plan,” and “compromised [the Bahlcredit underwriting ah administration”);Fed.
Deposit Ins. Corp. v. SaphiNo. 10 C 7009, 2011 WL 3876918,*8t(N.D. Ill. Sept. 1, 2011)
(Pallmeyer, J.) (claiming thaDefendants engaged in or alled a host of sloppy practices
relating to the CRE loans”).



LEGAL STANDARD

A Rule 12(b)(6) motion to dismiss “testhe sufficiency of the complaint, not
the merits of the case."McReynolds v. Merrill Lynch & Cp694 F.3d 873, 878 (7th
Cir. 2012) (quotingicReynolds v. Merrill Lynch & CpNo. 08 C 6105, 2011 WL
1196859, at *2 (N.DIIl. Mar. 29, 2011)aff'd 694 F.3d 873 (2012)). The allegations
in a complaint must set fortla short and plain statemeaot the claim showing that
the pleader is entitled to relief.” Fed. Biv. P. 8(a)(2). A plaintiff must “give the
defendant ‘fair notice of what the . . . claimaisd the grounds upomhich it rests.”
E.E.O.C. v. Concentra Health Servs.,.|mt96 F.3d 773, 776 {7 Cir. 2007) (quoting
Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 545 (2007)). A plaintiff need not offer
“detailed factual allegations,” but he oresmust provide enough factual support “to
raise a right to relief abovéne speculative level.” Twombly 550 U.S. at 555.
“Determining whether a complaint stateplausible claim for relief’ is “a context-
specific task that requires the reviewiogurt to draw on its judicial experience and
common sense.lgbal, 556 U.Sat 679.

DISCUSSION

l. The Complaint in its Entirety

The Court begins with an analysis@éfendants’ arguments that pertain to the
Complaint as a whole, first addressing their grievances regarding the general manner
in which the FDIC pleads its allegations exga Defendants in Parts I.A and I.B, prior

to discussing Defendants’ count-specific arguments in Part II.
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A.  Group Pleading

Defendants contend that the FDIC viel Rule 10(b) bygrouping multiple
defendants and combining “teseparate transactions intmgie causes of action” in
the Complaint. According tDefendants, “there is no equitable basis for allowing the
FDIC to circumvent” Rule 10(b), and the @plaint is problematic because: (i) it is
unclear “which Defendants are alleged toeh@&ngaged in which allegedly tortious
conduct and pursuant to which standardcafe;” (ii) “the FDIC seeks aggregated
damages—stemming from all ten SuhjeLoans—against all Defendants in
contradiction of the allegations in the @plaint;” and (iii) it “unfairly precludes
Defendants from being able to challenge the sufficiency of the FDIC’s claims on a
loan-by-loan basis.”

“If doing so would promote clarity, each claim founded on a separate
transaction or occurrence . . . must be statealseparate count or defense.” Fed. R.
Civ. P. 10(b). However, as this Courtshstated before, weontinue to hold: “courts
in this district do not dismisa claim for failure to comply with Rule 10(b) unless the
complaint is not understandable and dodspnavide the defendant with fair notice of
the claims against him.Plohocki v. Chi. Sch. Reform Bd. of Trustdés. 99 C 6710,
2000 WL 150748, at *¢N.D. lll. Feb. 4, 2000). Th€ourt finds that the FDIC has
provided Defendants with fair notice. fact, with six Defendants, ten underlying
transactions, and three causes of action,Gbmplaint’s structure is an attempt at

succinctness.



First, Defendants argue that the ngmaint is unclear “regarding which
Defendants are alleged to have engageavich allegedly tortious conduct and
pursuant to which standhof care,” citingPennsylvania Chiroprdc Association v.
Blue Cross Blue Shield Associatioamong others. This case is different from
Pennsylvania Chiropractic Associatiomhere, in the Complaint, plaintiffs simply
included a “sentence stating that eachirlff brings his claim only against that
defendant that harmed himSeeNo. 09 C 5619, 2010 WL 39604, at *3 (N.D. IlI.

Oct. 6, 2010) (maintaining that plaintiffsecond amended complaint containing “a
single sentence purporting to clarify theach individual platiff seeks only to
recover against the individual defendanttthimured him” is insufficient to correct
plaintiffs’ errors where they “treat[ed] the claims as one collective claim,” sought “to
represent a single class . . . against all[tlaened] defendants,” and sought collective
damages). Here, while Counts I-lll are pled against “Defendants,” they also re-allege
and reincorporate the preceding paragraplitie prior paragraphs break down the
transactions by Subject Loan, “explicitigentifly] which . . .Defendants voted for
each loan,” and allege actions and amiss by specific Defedants purportedly
leading to breaches of dutieSee McDougall v. Donova®52 F. Supp. 1206, 1209
(N.D. Ill. 1982) (“Under Rule 10(b), whetbe gist of the complaint is a scheme, plan
or course of conduct, thetie no requirement that eacharch be stated separately
merely because all the defendants may nanbelved in each act or transaction.”).

This sufficiently provides Defedants with notice of who i&alleged to have engaged
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in which allegedly tortiousonduct and pursuant to which standard of cageg, e.q.
Giannoulias 918 F. Supp. 2d at 7{Bejecting outside directatefendants’ arguments
that “they should be treated differently thue other [officer] defendants with respect
to the challenged loans”).

Next, Defendants express concerns that “by conflating the six individual
Defendants into a single group, the FDIC seeks aggregated damages . . . against all
Defendants in contradiction of the allegatiamghe Complaint.” These concerns are
unfounded. The FDIC does not assertsesuof action for specific Subject Loans
against Defendants “whiid not approve the Subject LaoarNor does the FDIC seek
to hold liableevery Defendant forevery Subject Loan, irrespage of his lack of
involvement in its approval.This is clear from the limed prayer for relief, with a
narrow request that “each Defendant [b&lnd jointly and severally liable for the
losses on the Subject Lodmsapproved,” in contrast with the broad call “[f]or its cost
of suit againsall Defendants.”

Finally, the Court is uranvinced with Defendants’ argument that they are
unfairly precluded from challenging “the FDIC’s claims on a loan-by-loan basis”
because it “condenseall ten Subject Loans intosingle causesf action for
negligence, gross negligence, and breacihdatiary duty. The pleadings in no way
prevent Defendants from raising their substantive arguments regarding defenses and
divergent standards that may apply to cerid#iendants and not to others “by virtue

of their former positions at First UniteBank” on a loan-by-loan basis as the case
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progressesSee, e.gMahajan 2012 WL 3061852, at *5 fiholding claims although
plaintiff did not distinguish officer defendes from director defendants). It seems
that Defendants would like all ten Subjectabs to be alleged as separate causes of
action, which is unnecessaryThe FDIC’s present alied distinctils among the
Subject Loans and the Defendants who dididmot participate irapproving each of
them in the paragraphs preceding theee counts is sufficientSee, e.g.Palmer v.
Bd. of Educ. of Cmty. Unit Schist. 201-U, Will Cty., Ill, 46 F.3d 682688 (7th Cir.
1995) (reversing judgment of district courtdastating that “[i]t is enough to specify
the wrong done and leave details to later stepddhajan 2012 WL 3061852, at *5;
Garibay v. City of Chi. Police Officerdo. 96 C 2169, 1997 WR11225, at *2 (N.D.
lll. Apr. 18, 1997) (findingdespite confusing pleadys, that a violation of Rule 10(b)
alone “is not enough to siniss the complaint”).

“The primary purpose of [Rules 8 and] 19 to give defendants fair notice of
the claims against them and the@wgnds supporting the claims.Stanard v. Nygren
658 F.3d 792, 797 (7th Cir. 201Xjncinnati Life Ins. Co. v. Beyrei722 F.3d 939,
946 (7th Cir. 2013). “[W]here the laak organization and basic coherence renders a
complaint too confusing tdetermine the facts that constitute the alleged wrongful
conduct, dismissal is an appropriate remedytanard 658 F.3d at 798-99 (affirming
district court’s dismissal of plaintiffs second amended complaint which violated
Rules 8 and 10 by, among others, lackmmctuation, containg grammatical and

syntactical errors, being nearly incomprehelesibonsisting of “gibberish,” failing to
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follow directions, and failing tgut defendants on notice)hat is not the case here.
Just as irSpangley Defendants “cannot plausibly suggéhat they do not understand
the allegations against thénB836 F. Supp. 2d at 788.

B.  Matching Defendant with Subject L oan

Defendants assert that the “FDIC makes no allegations regarding certain
Defendants on certain Subject Loans.”r Erample, Defendants claim that the FDIC
does not allege that Borowskias involved in First Uni#s loans to The Insurance
Store, Trim Creek, and JMR Managemen2@®8. Instead, the Complaint states that
Borowski “approved seven of the Subjéaans.” Thus, Defendants argue that “the
FDIC’s claims for negligencegross negligence, and breaaftfiduciary duty must be
dismissed with respect to . . . Borowsldgarding these three Subject Loans.”
Similarly, Defendants contend that thelECroncedes that Gorman “was not involved
in First United’s loan to The Insurance Stbr&herefore, they argue that the FDIC’s
three claims “must be dismissed with respect to . . . Gorman regarding this Subject
loan.” Defendars distinguishGiannouliasby arguing that “[ijnGiannoulias. . . the
FDIC explicitly stated that an individualefendant was liableor only some of the
challenged loans . . . whereas here, the FDIC attempts toalidltkfendants . . .
liable for all Subject Loans” despite not allegitigat all Defendants participated in
the approval of laten loans. That isot the case, as discussed above. Nowhere does
the FDIC attempt to holdall Defendants . . . liable foall Subject Loans,”

irrespective of each Defendant’s participatianthe approval thereof. Logically, if
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the FDIC does not allege that a particlbmfendant was involved in the approval of a
specific loan, then he cannot have failed with respect to it.

Moreover, the Complaint is not confagi It is organized by Subject Loan,
with the very first paragraph under each #pe&ubject Loan listing the names of the
Defendants that approved it (to the exmunsof some), on what date, to what
borrower, a description of the borrowendaa sum certain. The FDIC also provides
allegations to the effecof how each approval breamh Defendants’ duties.
Defendants certainly have “fair notice of atithe . . . claim isnd the grounds upon
which it rests.” E.E.O.C, 496 F.3d at 776 (quotinpwombly 550 U.S. at 545xee
Mahajan 2012 WL 3061852, at *5 (“[T]he HOQ has pleaded that the Director
Defendants breached their digty approving some or all afvelve specific loans, has
described each of ¢hLoss Loans in detail, and dancluded in the Amended
Complaint a chart showing which DirectDefendants and Officer Defendants voted
to approve each dhose Loss Loans . . . . [Thegannot claim that [they] lack] ]
adequate notice.”)Spangler 836 F. Supp. 2dat 786—87 (maintaining that the
complaint need not “discuss separatefch Loan Committee Defendant” where it
alleges “which members ahe Loan Committee perysally approved each ‘Loss
Loan’ and the date of that approval,” alongh “why Plaintiff believes the approval

of that loan was grossly negligent”).
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[I.  Purportedly Inadequate Allegations

The Court now turns to Defendants’ut-specific grievances, claiming that
the FDIC inadequately pled dacespective causd action.

A. Allegationsof Negligence and Breach of Fiduciary Duty of Care

Defendants argue that “the FDIC failsadequately allegeegligence in Count
| and Breach of Fiduciary [y of Care in Count Ill.” The elements of “negligence
and breach of fiduciary duty claims are similatsiannoulias 918 F. Supp. 2d at 772
(internal citation omitted). The FDIC muallege “a duty owed by [Defendants] to
the plaintiff, a breach of thatuty, and an injuryroximately caused by the breach.”
First Fin. Bank v. OSF Healthcare Sy2016 IL App (4th) 150503-U, 1 2&oldberg
v. Glenstone Homeowners Ass2015 IL App (2d) 141025-U, § 66. The applicable
standard of care *“is that which ordinargiyudent and diligeriersons would exercise
under similar circumstances,” which regesr the Court to “review all of the
circumstances of the particular case.Spangler 836 F. Supp. 2d at 785 (quoting
FDIC v. Bierman,2 F.3d 1424, 1427 (7th Cir. 1993 Defendants take issue with
each of these elements, arguing that neeee sufficiently pled. The FDIC maintains
that “the Complaint alleges all elementsokry claim.” We agree with the FDIC.

1. Duty and Breach

Defendants argue that the FDIC does adequately allege a duty owed by

them and a breach thereof. The FDICintans that “[tjhe Complaint describes a

litany of [Defendants’] error@nd omissions . . . , whidiaken together allege that
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they did not exercise the care ‘which oraiily prudent and diligent persons would
exercise under similar circumstancesSeée id. Rather than looking at the allegations
of duty and breach as a whole, Defendantaisdhe FDIC'’s claims and overlook the
applicable standard. Defendants concladat “[tihe FDIC alleges three specific
types of duties owed by Defendants,” luding a duty to: (i)*approve ‘only those

loans that conformed with the &n Policy;™ (ii) “ensure’f] that approved loans
were underwritten in a safe and sound nesnwere secured lsufficiently valuable
collateral and guarantees, were made &glitworthy borrowersand did not violate
applicable banking laws and regulatipngnd (iii) “inform themselves about
proposed loans, and the risks thereof, eefpproving them.” Defendants then claim
that “[t]he first two of these purported desi are not duties at all and thus do not
support claims for negligence and breacHiddiciary duty,” arguing that the FDIC
only alleges one cognizable dutipefendants are missing the forest for the trees. Itis
not these three “duties” thatre dispositive, but rather, the FDIC must allege and

sufficiently plead tht Defendants had a duty oEasonable care, which they

subsequently breache&ee Spanglei836 F. Supp. 2d at 78Bantazelos2013 WL

2 Defendants assert that theyl diot have a duty “téensure’ any results,” using the Merriam-
Webster Dictionary’s definition dfensure,” which is defined as tguarantee.” They argue that
bank directors are not insurersSee Wallach v. Billings277 Ill. 218, 233 (1917). For
Defendants’ peace of mind, the ED“does not allege that... Defendants must ‘ensure™
outcomes, only that Defendants “ans that the Subject Loans waraderwritten in a safe and
sound manner,” “were secured by sufficiently valaatollateral and guarantees,” and “did not
violate applicable banking lawnd regulations.” These allegations lend support for the FDIC'’s
claims of negligenceSeeSpangley 836 F. Supp. 2d at 787, 783 (allegi‘failure to ensure that
safe and sound lending practices were follow@grotect the bank and its depositors,” and
failure “to follow the bank’s written lending poies and ensure pdent underwriting”).
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4734010, at *6Zahl v. Krupa 399 Ill. App. 3d 9931016 (2010) (stating that bank
directors are “bound to the observanceoddinary care and diligence”) (emphasis
omitted).

The FDIC alleges that Defendants werarfer First United directors, officers,
or both, and that they “oweal duty to use reasonable caskill, and diligence in the
performance of their duties.” The FDIC @és breach through its pleading of these
three “duties,” which are actually Defendargsrported actions and failures to act.
Re-alleging and incorporatinpe allegations adained in the mceding paragraphs,
the FDIC provides specific examples of Defendants’ aforelisted alleged failures. In
Giannoulias Judge Grady stated that the FDIC “identifie[d] the challenged
transactions, describe[d] them in sufficientadle and explain[edjvhy it believes that
the defendants’ conduct fell below the applieastandard of careconcluding that
the FDIC adequately pled its claims, andistathat the Court doésiot consider it a
close question.” 918 F. Suppd at 772. Neither do we; the allegations are sufficient.

2. Proximate Causation in Count |

Regarding the FDIC’s negligence claim, Defendants argue that it “fails to
allege that Defendants’ purported breaabfeduty proximately caused damages to the
FDIC.” “[F]or a director tobe liable, any breach of theseandards must also be the
proximate cause of thejury to the bank.” Bierman 2 F.3d at 1427Saphir 2011
WL 3876918, at *6. “Defendds’ acts or omissions needt ‘be the sole cause’ of

the bank’s losses,” they “needly be a substantial factor producing the injury,” if
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it was “reasonably foreseeable at the time of the wrongful asaphir, 2011 WL
3876918, at *6.

Defendants’ argument is not that the FDIC faileg@lead proximate cause, but
ratherwhat the proximate cause of the injury was, as a matter of fact. Defendants
claim that “the true proximate cause” of tiBIC’s alleged losseappears on the face
of the Complaint: that “the borrower hald companies’ subsidiary banks ‘entered
into a Consent Order with the FDIC, whiclobibited the bank[s] from declaring or
paying a dividend without [the FDIC’s] priavritten consent.” Defendants contend
that the FDIC “prevented the subsidiarynka from providing thir respective holding
companies with the funds needed to ma#an payments to First United,” and
therefore, “the holding companies werecked to default on theloans.” Thus,
Defendants assert that “[tlhe FDIC has pled itself as the proximate cause of its alleged
losses,” and also argue thtite FDIC was, in fact, the proximate cause. Here,
Defendants would like the Court to determwmgatthe proximate cause of the FDIC'’s
alleged losses was, nathetherthe FDIC hassufficiently pledproximate causation.
Proximate causation is typically “a questitor the finder of fact to decide; only
rarely are the facts so cletirat the court can resolve tiesue as a matter of law.”
Palay v. United State$49 F.3d 418, 432—-33 (7th Cir. 2003Accordingly, the Court
does not determine what, in fact, proximatehused the FDIC’s alleged damages at

this time. Proximate causation imwever, adequately alleged.
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3. The Applicability of the BJR to Counts| and 111

Defendants argue that the FDIC'sghgence and breach of fiduciary duty
claims must be dismissed because BRHC did not plead aund the BJR. In
response, the FDIC argues that the “applicadf the [BJR] cannot be resolved on a
motion to dismiss.”

“Under lllinois law, the [BJR] ‘is a @sumption that directors of a corporation
make business decisions on an informed dyasi good faith, and with the honest
belief that the course taken was in thathaterest of the corporation.”Giancola
2014 WL 1056643at *3 (quotingMahajan 2012 WL 3061852, at *7). The BJR
“protect[s] directors who have been dililgeand careful in performing their duties
from being subjected to liability dm honest mistakes of judgmentltl. “[l]t is a
prerequisite to the application of theJ)] that the directors exercise due care in
carrying out their corporate dutiesld. (quoting Davis v. Dyson900 N.E.2d 698,
714 (lll. App. Ct. 2008)).

Defendants would like th€ourt to disregard the cakav in this District which
holds that “[tihe [BJR] is a defenseSaphir 2011 WL 3876918, at *5 (quoting
Alliant Energy Corp. v. Bie277 F.3d 916, 918 (7th Ci2002)) (emphasis omitted),
and that it does not “justifgismissal under 12(b)(6).Id. (quotingDoe v. GTE Corp.
347 F.3d 655, 657 (7th Cir. 2003)). Dedants argue that the cases holding that the
BJR is an affirmative defense are wrong because they reiliant, and it“does not

support the proposition for which it is citedSee Spanglei836 F. Supp. 2d at 791
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(“[W]hile in essence [the BJR] is a defensader lllinois law, itdoes not appear to be
anaffirmative defens®. Relying on this, Defendants claim that “the FDIC does not
sufficiently allege that Defendants failed to act in an informed manner [in approving
the Subject Loans] for purposes of ciratenting the BJR.” Since Courts in this
District are in disagreement regarding whettiee BJR “should be addressed at the
pleadings stageMahajan 2012 WL 3061852, at *&eeSimons v. Ditto Trade, Inc.
No. 14 C 309, 2015 WL 1918617, at *3 (N.Ol. Apr. 28, 2015), we examine the
allegations, and conclude that the FDIC'saulings are adequateéAt this stage of
litigation, the FDIC need nathowthat Defendants’ failed to exercise due care, but
rather must adequatefflegefacts to this extent.

The FDIC alleges that, contrary to tllan policy, Defendants “ignored proper
credit risk management” and did not “eggain underwriting practices.” For
example, the FDIC proclaims that Defentsaapproved loanswithout a written or
oral presentation,” or “in #face of underwriting deficieres [that were] clear from
loan presentations.” These purportedly lude those that “were identified as
undesirable loans in [First United’s] Loanliég,” such as thos¢hat exceeded First
United’'s debt-to-income ratio and debt seevimverage guidelines. The Complaint
specifies the debt-to-income ratios of thébfect Loans and the bieservice coverage
of collateral to the decimal point, id#figing how they fell below First United’'s
guidelines. The FDIC also contendsat Defendants approved loans “without

obtaining necessary informatiam the collateral,” and thdhey lacked “critical and
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timely financial information about the bower,” including borrowers’ financial
statements. Defendants also purportedhoigd “red flags” in loan presentations,
such as borrowers’ low net worths and ale$itto repay loans. These allegations,
among others, are sufficient pdeadaround the BJR. The FDIC need not presently
provelack of due care, and it certainly provides Defendants with “fair notice of what
the . . . claim is and the grounds upon which it rest&E.O.C, 496 F.3d at 776
(quoting Twombly 550 U.S. at 545)see, e.g.Giannoulias 918 F. Supp. 2d at 770
(stating that defendants “approv[ed] high-ris&ns . . . without mper underwriting,”

and “ignor[ed] bank’s loan policy,” “m&et risks[,] and rgulatory warnings”);
Pantazelos 2013 WL 4734010, at *6 (statingahdefendants “fail[ed] to adhere to
required debt-to-income ratios,” “permittfe]debt service coverage ratios below
minimum requirements,” “relifed] on outdated, unverified, and inadequate financial
information for borrowers and guarantorsghd “failled] to obtain and review
documentation concerning purpedl collateral”’). Thus, Defendants’ assertion that
the FDIC has not pled around the BJR falils.

Even though the allegations are suéid, for purposes of completeness, the
Court addresses Defendants’ additional arguments regarding the BJR. First,
Defendants argue that the FDIC faces a treamls pleading journey, claiming that it
“must fight an uphill battle against ahBJR’s presumption that Defendants were
properly informed when approving thaul§ect Loans, made steeper by case law

stating that the Defendants didt need to be aware of #cts regarding the Subject
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Loans, and made steeper yet by the FBIGwn allegations indicating that the
Defendants did not just rubber-stamp theah®” While the FDIC may need to
“fight” against the BJR at trial, “the alletians . . . in the complaint need only satisfy
Rule 8.” Spangler 836 F. Supp. 2d at 788. The FDIC has satisfied Rule 8.

Second, Defendants fogwn the fact that iiancolaand other cases in this
District, the FDIC alleged that “defendarisregarded specific regulatory warnings
and criticisms,” which are absent her8ee, e.9.2014 WL 1056643, at *3. While
this is a distingbn among the cases, itnst a dispositive one at this stage. In fact, in
Giancola Judge Gottschall became the sixttiga in this District to hold “that where
the FDIC alleges that the defendants thite obtain necessary information to make
rational business decisions, theJ@ does not warrant dismissalltl. at *1. That is
the case here. The FDIC need pobve a lack of due care by Defendants in the
Complaint. At this stagethe FDIC merely needs tplead allegationsn support
thereof. Contrary to the Dendants’ assertion, it isot “a more difficult task for the
FDIC than simply putting Defedants on notice of the claims against them.”

Next, Defendants argue that jusechuse “information was allegedly not
contained in a loan presentati” such as borrowers’ financial statements or complete
global cash flow analysethat does not mean that Deflants did not consider it,
stating that “First United’s Loan an@®iscount Committee had extensive oral
conversations about the Subjéctans.” Before us is nd trial on the merits. The

Court does not pass judgment on this argunagrthis stage of the litigationSee
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Jacobs v. City of Chi.215 F.3d 758, 766 (7th Cir. 2000) (“[T]he district court’s
reliance on matters outside the complamtuling on the motion to dismiss was in
error.”).

Lastly, Defendants contend that thegnnot be held liable because the BJR
shields them. Citing the proposition tli2éfendants need not “be intimately familiar
with every proposal and fact” prido making business decisiorfShaper v. Bryan
371 lll. App. 3d 1079, 1090 (2007), f@edants assert that “the FDIC simply
disagrees with” Defendants’ choiceBefendants further cite #tmerican Enterprise
Bank v. Beckerwhere following a bench trial, theourt found that although “the
defendants were incompetent and careldbgy did not breach their fiduciary duties
of care and loyalty. 2016 IBpp (2d) 150179-U § 48. Defendants also claim that by
pleading that they did consider infortiwa, including: “borowers’ income, global
cash flow analyses, debt service ratios [ §sgrrents, net rental income, guarantors’
debt to income ratio, borrowers’ net worguarantors’ net income, appraisals, credit
scores, repayment sources, projected salemket conditionsand loan to value
ratios,” the FDIC's Complat supports the proposn that the BJR shields
Defendants. In making these argumentsefdddants essentially ask this Court to
weigh the evidence and find that they giynexercised their business judgment.”

Elmore 2013 WL 6185236, at *6. “The Cduhowever, cannot weigh evidence at

this stage of the caseld. The Court is not presenthediding the case on its merits;
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but rather, determining whether the FDI@Eadings are sufficient. We conclude
that they are.

B. Count Il: Gross Negligence

Defendants argue that “the FDIC failsadequately allege gross negligence.”
Defendants urge the Court to rewrite the lawgouraging us to turn to Delaware for
guidance. There is no need for usltbso—cases in this District are clear.

“A director or officer of an insured depository institution may be held
personally liable . . . for gross negligence..as . . . defined and determined under
applicable State law.” 12 U.S.C. 8§ 1821(Kpefendants emphasize that, in lllinois,
“[tlhere are two competing bodies of cda/” defining “gross negligence.” Under
one approach, “gross negligence” is dell as “very great negligence;” under the
other, it is defined as “recklessness.” lursurprising that Defelants urge the Court
to adopt the latter definition, while the KDargues that we should use the former.

In 1995, this District defined fgss negligence” asrecklessness.” See
Resolution Trust Corp. v. Fran209 F. Supp. 1128, 1141 (N.D. Ill. 1995). However,
in more recent opinions, this District heguated “gross negkce” with “very great
negligence.” See, e.g.Spangler 836 F. Supp. 2d ai85 (“The court inGravee
explicitly rejected a recklessness defmitiof gross negligence, concluding that a
showing of ‘utter indifference’ or ‘consmus disregard’ was not required under
lllinois law.”). Defendants claim that the Courts which have adopted the “very great

negligence” definition of “gpss negligence” are, once again, mistaken. Defendants
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argue that the Court iraveeincorrectly adopted the lllinois Supreme Court’s
definition of “gross negligence” as “vgigreat negligence” frorivlassa v. Department
of Registrationand Educationignoring a standard of écklessness” from a more
recent lllinois Supreme Court case at the tidarko v. Soo Line Railroad

We are less convinced by this arguméhan we are by théact that recent
Northern District of lllinoiscases seem to be in agreement that the applicable standard
Is that of “very great negligence,” not “recklessnessee Amy2014 WL 1018136, at
*2 (stating that gross negligence is “gredtean negligence but falls short of willful,
wanton, or reckless conduct@Giannoulias 918 F. Supp. 2d at 771Rfanz misstates
lllinois law.”); Mahajan 2012 WL 3061852, a4 (“Courts in this district agree . . .
that gross negligence is greater than ordinaagligence, but falls short of willful,
wanton, or reckless conduct.’Spangler 836 F. Supp. 2d at 785 (“Gross negligence

has been defined as ‘very great negligence.”). For better or worse, and irrespective
of Defendants’ dislike of th€ourts’ application of precedg these cases are recent,
good law. Defendants argue that “the FDIC fails to state a claim for gross
negligence,” as the allegations do nopmort “a finding of recklessness, utter
indifference, or conscious disregard byf@wlants,” citing the Fourth Circuit and a
summary judgment opinion from the EasteDistrict of North Carolina. As
explained, the FDIC need not allege this.

Defendants further argue that even should the Court employ “a ‘very great

negligence’ standard of gross negligenites allegations . . . do not suffice.” We
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disagree; the FDIC has adequately allegexbginegligence. The FDIC claims that
Defendants’ grossly negligeattions and inactions include:

(a) failing to inform themselves abbthe Subject Loans and their

risks before approving them;)(lapproving the Subject Loans on

terms that violated the Loan Pglic(c) failing to ensure that the

Subject Loans were underwritein a safe and sound manner

before approving them; (d) failing #nsure that the Subject Loans

were secured by sufficiently valuabtellateral and guarantees in

order to prevent or minimize Ks(e) approving the Subject Loans

to borrowers who were not crediwvthy; (f) failing to ensure that

the Subject Loans did not viotatapplicable banking laws and

regulations; and (g) approving tl&ubject Loans without proper

analysis of the borrower’s ability to satisfy the debt.
Re-alleging and incorporating the alligas in preceding paragraphs of the
Complaint, the FDIC lends pport for its assertions @ross negligence, contending
that Defendants approved loans: althougly thacked critical and timely financial
information about the borrower,” such as fical statements; ithe face offinancial
information that raised quisns about guarantors’ aitiés to repay loans, including
guarantors’ credit scores, which were tairpoor; without “necessary information on
the collateral,” which would have revealddbt service coverage ratios below First
United’s minimum; and althah loan presentations “raised questions about the
accuracy of the global cash flow analys[élsr lacked global cash flow analyses,
notwithstanding the fact that the FDIC wmited First United in the “Report of
Examination . . . for failing to conduct such analyses.” These allegations are

sufficient. See, e.g.Spangley 836 F. Supp. 2d at 788 (“Bndants also state that the

allegations in the amended complaint are hiteg but vague assehs that officers
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and directors did not conforto a loan policy or get a psnal guarantee’ . . . .
[Clourts in this district have held thatroparable allegations state a claim for gross
negligence.”);Elmore 2013 WL 6185236, at *7 (alleging “that Defendants were
aware of specific deficiemes in the bank’s underiting procedures and
administrative practices and approvea tBubject Loans in violation of InBank
policy”); see alsoFranz, 909 F. Supp. at 1142 (emplagi a stricter definition of
“gross negligence,”’rad still denying the motion to disss a gross negligence claim
under FIRREA);R.T.C. v. O’'ConneliINo. 94 C 4186, 1996 WL 153866, at *3 (N.D.
lll. Apr. 1, 1996) (deching to dismiss claim for gss negligence where complaint
alleged failure to obtain “documents suclcesdit reports and appraisals;” failure “to
properly investigate the background of a signer;” and “funding speculative, non-
recourse ADC loans withbadequate security”).
[11. Statute of Limitations Defense: September 2007 JIMR M anagement L oan
Defendants argue that “the FDIC’s claims regarding the September 2007 JMR
Management Loan are time barred.” Acdongdto Defendants, th€Eomplaint alleges
that, on September 11, 2007, Defemda approved the 2007 loan to JMR
Management. Thus, Defendants contdmat September 11, 2012 was the FDIC'’s
deadline to claim “negligence or bréaof fiduciary duty stemming from” its
approval. The FDIC, however, asserts thast United “failed on September 28,
2012,” which is when the statute of lintitns began runninggnd because it “sued

within five years of [First United)] failure,” its claims are timely.
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The statute of limitations for the FDIC’s claims is five yeaBee735 ILCS
5/13-205. “A cause of action accrues wliiea plaintiff knows or reasonably should
have known of the injurand that the injury was wrongfully causedWolinsky v.
Life Ins. Co. of GeorgiaNo. 01 C 5637, 2002 WL 66407at *2 (N.D. Ill. Apr. 23,
2002); Vector-Springfield Propertied,td. v. Cent. Ill. Light Cq.108 F.3d 806, 809
(7th Cir. 1997). Where the complaintrfambiguously” sets forth “the relevant
dates,” a court may “consider the statofelimitations” on a motion to dismiss.
Brooks v. Ros$78 F.3d 574, 579 (7th Cir. 2009).

Defendants argue that their alleged “tortious conduct waapgpeoval of the
2007 JMR Management loan,”mieh “was not hidden or &king in apparentness to
First United,” making it the trigger for the@aual of the FDIC’s claims related to the
2007 loan to JMR Management. Defendaatso contend thdiecause the FDIC
alleges “that a ‘reasonable person’ in Defants’ shoes would t1a voted against the
Subject Loan because of anmation apparent on the facetbe materials [that] the
approval was based on,” this alone is “stiént information conceing its injury to
put a reasonable person on inquiry to duiee whether actionable conduct was
involved” at the time of approvalSeeVector-Springfield Properties, Ltdl08 F.3d at
809. When the FDIC would even suffer amury, let alone kow or reasonably
should know of it, may lie om spectrum, with a Bank’s failureertainly placing
plaintiff on notice of the ijury, a default on a loalikely placing plaintiff on notice of

the injury, a loan’s fundingossiblyplacing plaintiff on noticeof the injury, and a
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loan’s approvalpotentially placing plaintiff on notice othe injury, assuming that
there was one and that it was wrongfully @aalis These are fact questions. While the
dates of First United’s failure, the loarépproval, and its funding are alleged in the
Complaint, the default date of the loan to JMR Margement is not.
Consequently, the Court will not rule on ttatute of limitations quetion at this time.
See Elmore2013 WL 6185236, at *3 (“All releant dates . . . are not set forth
unambiguously in the Complaint.”).

CONCLUSION

In an attempt to set aside the slewcafrent, on-point Northern District of
lllinois cases which denied similar motiottsdismiss, Defendants state that the case
before us is different for two reasons: (i¢ thther cases “involve extensive allegations
of disregard for regulators’ warnings;né@ (i) “an lllinois appellate court has
provided guidance on the apgation of the [BJR] to bank directors and officers” after
the cited cases. Neither argument changes=DIC’s burden at the pleading stage,
which it has met. Counsel@hd save these arguments #otrial on the merits. For

the foregoing reasons, Defendants’ motion to dismiss is denied.

Dated: 12/12/2016 Charles P. Kocoras
UnitedState<District Judge
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