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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANNIE PEARL HILLIARD,
Plaintiff,
V. No. 16 C 6374

NEW HORIZON CENTER FOR THE
DEVELOPMENTALLY DISABLED,
INC.,

Judge John J. Tharp, Jr.

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Annie Pearl Hilliard was terminateidom her position as a special education
teacher at New Horizon Center for the Deyshentally Disabled on July 3, 2012, when she was
81 years old. Ms. Hilliard alleges that she wabjected to a campaign lshrassment leading up
to her termination and imgs claims of age amdisability discrimination and intentional infliction
of emotional distress. New Hodm disputes Ms. Hilliard claims and attributes her termination
to voluntary abandonment of hergboafter a student was injuredher classrom, Ms. Hilliard
was briefly suspended withoutypand was placed on a retrainipgpgram, from which she took
an extended period of leave for major depresdiserder. New Horizon has moved for summary
judgment. For the reasons stated below, thendiefiet’s motion for summgjudgment is granted.

BACKGROUND

Plaintiff Annie Pearl Hilliardvas hired as a special education teacher at New Horizon in
1973, when she was 42 years old. Ms. Hilliard oversaw a classroom of five students with
disabilities and four other stamembers who worked with th&udents on a one-to-one basis.
DSOF 1 34. Beginning in or around 2011, Ms. Hilliangers, New Horizon began purging older

staff members. She alleges, and the defendiaptites, that she was “constantly hounded” about
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when she was going to retifel.’'s Resp. DSOF | 7. In herplsition testimony, however, Ms.
Hilliard recalls New Horizon administration spec#lly asking about her retirement only once.
SeeHilliard Dep. 13:11-14:12, ECF No. 84-2. In addlitj New Horizon Principal Patricia Palmer
asked all teachers each year, including Ms. Hdliavhether they intended to return for the next
school year. Pl.’s Resp. DSOF M. Hilliard also alleges thahe was “chastised and rebuffed”
for taking paid time off bef@ a school holiday on Januaty, 2012 and “even then was denied
pay for the holiday,” though New Haon’s payroll records indicateahshe was in fact paid for
that time off.Id. { 59.

New Horizon maintained a policy that two adwlsre required to be in the classroom with
students at all times. If a teaclerstaff member had to leave ttumm, they were expected to call
another teacher or the principal to substitut®BOF { 9. Teachers wengpected to stagger their
staff's lunch breaks tgupport this policyld. 11 11, 25. The parties dispute how rigorously the
policy was enforced prior to the incident in Ms. Hilliard’s classroSeePl.’s Resp. DSOF { 9.
Ms. Hilliard correctly asserts th#tie two-adult guideline statésat every student “should, when
feasible, always be in the care of at least two staff membiels,but the policy uses more
mandatory language with respectdassrooms, stating that tkeetshould always be more than
one employee in a classroom at all times. i d¢lent an employee must leave the room for a
specific reason, the employee must request frelm another classroo,” Abuse Prevention
Policy, Ex. 28 at 5, ECF No. 79-7. While the twauli guideline was not part of the New Horizon
employee handbookit was a written policy and the New Hzon teachers received training on

the policy at staff meetings on April 29, 204rid November 1, 2011. Pl.’s Resp. DSOF {{ 39-40.

1 While the Abuse Prevention Policy waset included in the employee handbook, the
handbook contains “a list of violations that may warrant disciplirdismharge, thérst of which
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On January 18, 2012, Ms. Hilliard left her dlasom for lunch, leanig one staff member
with five students. DSOF { 34. Ms. Hilliard didt request staffing assistance prior to leavidg.
While Ms. Hilliard was out of the room, a student fell from a “mat t&e’to a tile and concrete
floor, driving a tooth through heyums, shattering sevétaeth, and opening an oral wound that
bled profuselyld. § 35. Ms. Hilliard felt tht she was blamed for tlstudent’s accident. In the
period following the incident, Ms. Hilliard allegeBrincipal Palmer “began to criticize Ms.
Annie’s job performance, her staff supervision and accused Ms. Annie of keeping a filthy
classroom.” Pl.’'s Am. Statemeatld’l Facts | 18, ECF No. 83. Principal Palmer “suddenly began
visiting the classroom on a daily basis” anebiuently calling Ms. Hilliard to the officéd. 71 17-
18. Two other staff members “testifi¢hat on some of the occasiomsen Ms. Annie would return
from the office she was visiplupset and teary eyedld. § 18. On January 26, New Horizon
administration began an invesign into the circumstancesrsaunding the student’s injury, and
the staff member who was preseénring the accident was terminated on January 27. Pl.’s Resp.
DSOF {1 36-37. Ms. Hilliard was suspended without pay from January 30 to February 81.2012.
1 41. While Ms. Hilliard was on leave, her sdeoom was cleaned and some of her personal
belongings were allegedly remaland discarded. Pl.’s Am. Statent Add’l Facts I 22, ECF No.
83.

When she returned from her suspension,Hiliard was removedrom the classroom and
began a period of retraining that included computer training on lllinois Alternate Assessment test

administration, speech-language pathology training, and writing a report on the CCTV recording

is ‘Neglect of duty that threatsithe well-being or safety of adlult, student, employee or NHC.”
Pl.'s Resp. DSOF {1 27-28.

2 The record does not make clear what a “mat table” is, but the Court infers that it is a
somewhat elevated enclosed platform with ddea bottom surface that enables a caretaker to
have easier access to the child thaheafenclosure were at floor level.

3



Case: 1:16-cv-06374 Document #: 93 Filed: 06/03/20 Page 4 of 11 PagelD #:1178

of the student’s accident. A.Resp. DSOF | 42, 46-50. Ms. Hiitlaasserts that the retraining
program was “administered inmanner designed to humiliaterhend make retning to work
unbearable for her.” Compl. § 30. Ms. Hilliard a#leges that other Sfanembers witnessed her
being berated and criticized by New Horizon administration; when interviewed, no staff member
reported witnessing such condd®l.’s Resp. DSOKY 52-58.

On February 9, 2012, Ms. Hilliard becameaitid left the school; she did not return, and
her retraining was never completdd. 1 51, 60. Her doctor seihew Horizon a letter on
February 14 requesting three months of leaveeréing that being blamed for the accident had
precipitated Ms. Hilard’s major depressive disorder. PS@ 26. At that time, Ms. Hilliard’s
doctor said, she could not “perforany job functions.’Pl.’s Resp. DSOR 61. Ms. Hilliard was
approved for FMLA leave on March 9, 201d. After twelve weeks of FMLA leave had been
exhausted, Ms. Hilliard’s doctor requested another three months of leafé&4. New Horizon
granted Ms. Hilliard an additi@ml seven weeks of leaveeeMem. Supp. MSJ at 14, ECF No. 79-
3. On July 3, 2012, however, Principal Palmer wrote IMHiard a letter stating that her “request
for additional leave had to leeclined and advising &htiff that [New Haizon] could no longer
hold her job open due to the approaching scheat.y Pl.’'s Resp. DSOff 67. Ms. Hilliard does
not attribute New Horizon’s refulst® extend her leave to her agather to her medical condition).
Id. § 68. New Horizon terminateds. Hilliard’s employment irthe July 3, 2012 letter on the

grounds that she had voluntarily abandoned her position. Compl. 1 38-39.

3 While staff member Rosalind Eubanks téstifthat she saw Ms. Hilliard leaving the
office with tears in her eyesaying that she was being blamied the student’'s accident, Ms.
Eubanks did not actually witness any int#i@n between Ms. Hilliard and New Horizon
administration. Eubanks Dep. 48:13-49:9, ECF No. 83-1.
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Ms. Hilliard filed a chargef discrimination, Charge & 2013-CA-1089, with the lllinois
Department of Human Rights in December 2012. The charge waissksl for lack of substantial
evidence on December 11, 2013. On April 28, 2014, Hilard filed a requst for review with
the lllinois Human Rights Commission; the maitestill pending and undecided. On April 13,
2016, Ms. Hilliard requested a rigtd-sue letter from the EEO@ihich she received on April 19,
2016. Pl.’'s Resp. DSOf 4. She brought this suit on JuB@, 2016, asserting claims of age
discrimination, disabilitydiscrimination, and intentional intion of emotional distress. New
Horizon has moved for summajiydgment on the claims.

DISCUSSION

Summary judgment is appropriate when “thevart shows that there is no genuine dispute
as to any material fact and the movant is entiiteidgment as a mattef law.” Fed. R. Civ. P.
56(a). A genuine dispute as to any material fadtexf “the evidence is such that a reasonable
jury could return a verdidor the nonmoving party.Anderson v. Liberty Lobby, Inct77 U.S.
242, 248 (1986). The moving party has the initial bardeestablishing thahere is no genuine
dispute as to any material faGelotex Corp. v. Catretd77 U.S. 317, 323 (198df the moving
party meets this burden, “[tjh@nmoving party must point to spicifacts showing that there is
a genuine issue for trialStephens v. Erickspb69 F.3d 779, 786 (7th Cir. 2009). Factual disputes
do “not preclude summary judgent when the dispute doed imovolve a material fact.Burton v.
Downey 805 F.3d 776, 783 (7th Cir. 2015). When coesiyy the summary judgment materials,
the Court must “construe athdéts and draw all reasonable m&ieces in favor of the nonmoving
party.” Van den Bosch v. Raemis@®8 F.3d 778, 785 (7th Cir. 2011).

To state a prima facie age disaination claim under the ADEA plaintiff must show that

“(1) she is a member of a protected clg23;her performance met her employer’s legitimate
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expectations; (3) despite this performance,whs subjected to an adge employment action;
and (4) her employer treated dienly situated employees outsiad the protected class more
favorably.” Barricks v. Eli Lilly & Co, 481 F.3d 556, 559 (7th Cir. 2007Mhe parties agree that
Ms. Hilliard is a member of a protected classéaese she is over age 4tdahat her suspension
and termination constitusedverse employment actiddeeMem. Supp. MSJ @&-11, ECF No. 79-

3. The parties dispute whether Ms. Hilliard nigw Horizon’s legitimate expectations and
whether similarly situated emploge were treated more favorgbMs. Hilliard points to her
glowing performance reviewseeResp. MSJ at 10, ECF No. 82, iehNew Horizon highlights
testimony from another staff memtamserting that Ms. Hilliaraled her students but was passive
and did not interact with them the classroom, did not keep leaglans, and spent much of the
school day sitting in her chair. Reply MSJ aE€F No. 84. This disagraent is not material,
however, because the parties agree that Miiand’s suspension was not based on general
dissatisfaction with Ms. Hilliard’s performance buthmsr failure to meet the employer’s legitimate
expectation of ensuring proper staffingaiccordance with thisvo-adult policy.

In any event, Ms. Hilliard cannot show thsimilarly situatedemployees outside the
protected class were treated nmdavorably. The paraprofessioraade who was present during
the student’s accident was terminated while MBiadfd was suspended and assigned to retraining.
Pl.’s Resp. DSOF { 37. A teach#ho was under age 40 was ateaminated for voluntary job
abandonment in June 20B2dDHR Charge at 15, ECF No. A-Another New Horizon teacher,
Pamela Koester, had a student fall from a mat tfdesustain an injury in her classroom several
years prior but was not suspended or requited@omplete a retraining program. Pl’s Am.
Statement Add’l Facts T 20, ECF No. 83. Thatdeat, however, occurred under adequate staffing

conditions.SeeMem. Supp. MSJ at 11, ECF No. 79-3 (“P&mi€oester is not similarly situated
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to Hilliard because she did not mismanage her ataRlaintiff did, violate work rules, and did not
leave the classroom understaffe a personal break without securing assistance.”). “To reveal
discriminatory discipline, a plafiff must produce evidence thae engaged ‘in identical or
comparable misconduct’ buggeived harshigounishment. Miller v. Saul No. 19-2954, 2020 WL
2316062, at *5 (7th Cir. May 11, 2020) (citiRpzumalski v. W.F. Baird & Assoc837 F.3d 919,

927 (7th Cir. 2019))Here, Ms. Hilliard has not shown thtite accident in her classroom was
comparable to that iMs. Koester’'s classroom because of fiéure to adherdo the two-adult
guideline. Ms. Hilliard’s direct evidence of age discrimination is similarly unavailing: despite her
reference to being “constantipunded” about when she would retiin her deposition testimony
she could recall only one such instance. @tise, Ms. Hilliard was subject to a common
requirement, along with all other teachers,réport whether she planned to return for each
subsequent school year. Thesmntentions are insufficient teupport a jury finding of age
discrimination.

Ms. Hilliard also claims thalNew Horizon discriminated agnst her on the basis of her
disability. To establish a prianfacie claim of disabilitydiscrimination under the ADA, Ms.
Hilliard would have to show that “(1) she isdbled within the meargnof the ADA, (2) she is
qgualified to perform the essial functions of her job eithewith or without reasonable
accommodation, and (3) she has suffered froraduerse employment decision because of her
disability.” Dvorak v. Mostardi Platt Assoc., In@289 F.3d 479, 483 (7th Cir. 2002). While the
parties do not dispute that Msillidrd was disabled within theneaning of the ADA, New Horizon
asserts that Ms. Hilliard was not a qualified indixal with a disability ad that her termination
was not “because of” her disability. The Courtessy. Ms. Hilliard’s doctoindicated in a letter

requesting leave that Ms. Hilliard could not “perform any job functions.” Pl.’'s Resp. DSOF | 61.
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Over the course of her leave, Ms. Hilliarasndition improved only ‘@mewhat,” and she was
never medically cleared to return to woBeeMem. Supp. MSJ at 2, ECF No. 79-3. “An inability
to do the job’s essential tasks medmat one is not ‘qlified’; it does not nean that the employer
must excuse the inabilityByrne v. Avon Prods., Inci328 F.3d 379, 381 (7th Cir. 2003ge also
Waggoner v. Olin Corp.169 F.3d 481, 482 (7th Cir. 1999) (‘@mather common-sense idea is
that if one is not able to be at work, one carmeoa qualified individual.”). Because she was unable
to perform her essential job furans with or without a reasable accommodation, Ms. Hilliard
was not a qualified individuavith a disability entiied to ADA protection.

Similarly, Ms. Hilliard was notentitled to an extended ped of leave as a reasonable
accommodation of her disability:

The ADA is an antidiscrimination statutegt a medical-leaventitlement. The Act

forbids discrimination against a “qualified individual on the basis of disability.” A

“qualified individual” witha disability is a person who, “with or without reasonable

accommodation, can perform the essential functions of the employment position.”

So defined, the term “reasable accommodation” ixgressly limited to those

measures that will enable the emm@eyto work. An employee who needs long-

term medical leaveannotwork and thus is not a “qlied individual” under the
ADA.

Severson v. Heartland Woodcraft, In872 F.3d 476, 479 (7th Cir. 2017) (citations omitted).
Rather than being terminated because of heahbdity, the record shasvthat Ms. Hilliard was

terminated because she took an extended pefiogedical leave and was unable to commit to
returning for the next $ool year. “Inability to work for anulti-month period removes a person
from the class protected by the ADMYrne 328 F.3d at 381. New Horizon was required to fill

her position and did not act in a discrimingtéashion when it terminated Ms. Hilliafd.

“ To the extent that Ms. Hilliard alleges that New Horizon failed to engage in the interactive
process required by the ADA, failure to engagé¢him interactive process not an independent
basis for liability.SeeRehling v. City of Chicagd207 F.3d 1009, 1015-16 (7th Cir. 2000). That
failure “is actionable only if it prevents idification of an appropri@ accommodation for a
qualified individual.”Basden v. Prof'l Transp., Inc714 F.3d 1034, 1039 (7th Cir. 2013). Here,
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As to Ms. Hilliard’'s claim of intentional itiction of emotional distress, New Horizon
asserts that the claim is preempted by the Ikidiman Rights Act. As Ms. Hilliard points out,
the Court addressed that contention at the motidistaiss stage and ruléaat the claim was not
preempted because it was based, at least in part, on conduct separate from Ms. Hilliard’s
discrimination complaints. Mem. Op. & Orderldl, ECF No. 28 (“Thisdundation for Hilliard’s
IIED claim, as pled, implicateduties that are distinct from thr@gmposed on New Horizon by the
IHRA.").® Alternatively, New Horizon suggests that ttiaim is time-barredlED claims have a
two-year statute of limitations frofthe last date of injury or when the tortious act ceases”; here,
Ms. Hilliard last had contact with New Horizon on July 3, 2012 and filed this suit in June 2016.
Mem. Supp. MSJ at 6, ECF No. 79-3. Ms. Hilliardwes that because her DElaim relates back
to her IDHR charge, her claim is not time-bdtr&hile the facts that comprise Ms. Hilliard’s
IIED claim were included in her IDHR chargegchithat New Horizon was likely on notice of her
contentions, the lllinois Human Rights Commisshas not ruled on Ms.ilard’s request for
review, and an EEOC right-to-sue letter is mosubstitute for a final order by the IDHR in
exhausting administrative remedi&ee, e.gJimenez v. Thopson Steel Co., Inc264 F. Supp.

2d 693, 695 (N.D. Ill. 2003).

as noted, Ms. Hilliard sought only extended leamad was not a qualified individual during that
period. Moreover, Ms. Hilliard’s duor reported that New Horizon was in such frequent contact
with Ms. Hilliard during her leave that “the repeated phone calls from NHC was interpreted as
harassment by Ms. Hilliard.” Pl.’'s Anstatement Add’l Facts § 30, ECF No. 83.

> New Horizon also suggests that Ms. Hillis [IED claim is barred by the lllinois
Workers’ Compensation Act, 820 Illl. Comp. Stat. @Seq.There is an intentional tort exception
to workers’ compensation exclusivity when thepdogee can show thateremployer had specific
intent to injure the employe&ee, e.g.Copass v. lllinois Power Cp211 Ill. App. 3d 205, 213,
569 N.E.2d 1211, 1215-16 (lll. App. Ct. 1991). Becate Hilliard does not present facts
demonstrating extreme and outrage conduct, however, the Courtliviot consider this line of
reasoning further.
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Even if her claim were timely, however, Mdilliard has not adducealfirmative evidence
of “extreme and outrageous condustifficient to survive sumnng judgment. Specifically, she
alleges that she was “chastised and rebuffedtalking paid time off befora school holiday, that
Principal Palmer harassed her after the studant&lent, “nitpicking Ms. Hilliard’s performance,
classroom duties, supervision of staff and even accus[ing] her of being personally filthy and
keeping a filthy classroom,” that her persobalongings were discarded while she was on
suspension, and that her retrainprggram was designed to humilidter. Ms. Hilliad’s affidavit
is the sole support for many tfese allegations, but even accegtthem as true, they do not
approach the extreme level of antagonistic or humiliating conduct necessary to support a claim for
intentional infliction of emotional distress. Coufitisive been hesitant fmd intentional infliction
of emotional distress in the wqiace” and do so only when tleenployer “clearly abuses the
power it holds over an employee anmanner far more severe thie typical disagreements or
job-related stress caused by #verage work environmentNaeem v. McKesson Drug Cd44
F.3d 593, 605 (7th Cir. 2006). While the Court doesdoubt that the accident in Ms. Hilliard’'s
classroom and its aftermath werpsetting, in “the workplace setyj . . . harshly criticizing or
insulting an employee is not enough tnstitute extreme and outrageous condudcKay v.
Town and Country Cadillac, Inc991 F. Supp. 966, 972 (N.DIl. 1997) (citing Harriston v.
Chicago Tribune C9992 F.2d 697, 702-03 (7th Cir. 1993)). Most situatianghich an employee
is suspended or terminated result in persa@ambarrassment and emotional distress for the
employee; were that sufficient to support a tort claimually every terminated employee would
be able to sue their employer even when thaiteation was justified and nondiscriminatory. That
is not the law. Because Ms. Hilliard has ramduced affirmative evidence of extreme and

outrageous conduct sufficient topgort her claim for intentional fliction of emotional distress,

10



Case: 1:16-cv-06374 Document #: 93 Filed: 06/03/20 Page 11 of 11 PagelD #:1185

nor has she shown evidence sufficient to createyagjuestion with respect to age and disability
discrimination, summary judgment ste granted for New Horizon.
T

The undisputed facts in this case show thatHilliard violated a stety guideline designed
to protect children in her care. RRar than terminate héor that violationher long-time employer
imposed a brief suspension and a requirementiditianal training and peritted Ms. Hilliard to
continue her employment. When Ms. Hilliard wasedically unable to complete that training, her
employer did not terminateer; rather, it gave her extendeedical leave toddress her condition.
Only when Ms. Hilliard was unable to return work following that extended leave did her
employer terminate her employment. These fdotsot give rise to any claim by Ms. Hilliard
against New Horizon. Accordingly, the defendamhotion for summary judgment is granted.

Final Judgment will bentered for New Horizon.

Fd Rt

Date: June 3, 2020 John J. Tharp, Jr.
United States District Jgg
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