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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOSEY CRISOSTOMO, )
)
Plaintiff, )
) 16 C 6406

V. )

) Judge John Z. Lee
TRACY L. SCHNEIDER -KIDAN and )
ADAM KIDAN |, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Josey Crisostom{‘Plaintiff”) brings suitagainst Defendantracy Schneider
Kidan (“Schneideiidan”) and Adam Kidan (“Kidan”), both officers of Chartwell Staffing
Services,Inc. (“Chartwell”). Plaintiff's claims arise under the lllinois Wage Payment and
Collection Act, 820 Ill. Comp. Stat. 11%®t seq (“IWPCA”). He allegesthat Defendants
knowingly failed to properly compensatehim in accordance witithe parties’ employment
agreement.He further allege that Defendants unlawfully retaliated agaimst by discharging
him for complaining about Defendanfailure toproperlycompensate him

Defendants have moved to dismiss the First Amended Contplainlack of personal
jurisdiction pursuant to Federal Rule of Civil Proceduf®ule”) 12(b)(2). Alternatively,
Defendants argue the First Amendedmplaintshould be dismissed for failing to state a claim
under Rule 12(b)(6). For the reasons stated below, Defendawtish[22] is denied.

Factual Background

Plaintiff is a resident of Naperville, lllinois, and was employed by Chartwell as an
Executive Vice Presidentlst Am. Compl. {1 3, ECF No.. 1Plaintiff worked at Chartwells

Lombard, lllinois location. Id. Charivell provides staffing services nationwide with its
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corporate headquarters locatedPennsylvaniald. § 6. During the period relevant to Plaintiff's
claims,SchneideiKidan was anownerand the CEQf Chartwell and was involved in the day
to-day operations ahe company Id. § 4 Kidan wasan owner and the Chairman @hartwell
andwasalsoinvolved in the daye-day operations of the compani. | 5.

In March 2015, at Chartwell’s Lombard, lllinois offic&idan told Plaintiff that he
intendedto promote Plaintiff to Executive Vice Presideimicreasehis salary to $180,000, and
increasehis commissios as well Id. § 7 On April 20, 2015,the parties finalized an
employment agreement which included a base salary of $180,000 per annumgdn2%sis$sion
of gross revenue for sales personally gener&&do commission of gross revenue for accounts
that Plaintiff supevised, as well as 20% of the net profits of the offices and accounts Plaintiff
supervised on a quarterly basld.  8;see id. Ex. A.

In August 2015 Plaintiff complained to Kidarthat he was not being paid the proper
share of net profits or commissions as set fortthenemployment agreemenid. { 12. Kidan
responded by assuringlaintiff that the issue would be fixedld. When Plaintiff again
complained to Kidenn November 2015, Kidan told Plaintiff he would look intokdut did not
do so. Id. § 14. This pattern continued unfiflarch 31, 2016whenPlaintiff complainedone last
time to Kidan about the outstanding compensatiold.  17. Kidan responded by asking if
Plaintiff wanted “today to be his last dayld. Plaintiff was terminated on April 4, 2014d.

1 18.

Legal Standard

A court that lacks personal jurisdiction over a defendamst dismiss the case tsthat
party. SeeFed. R. Civ. P. 12(b)(2)If a defendant moves to dismiss pursuant to Rule 12(b)(2), it

places the burden ome plaintiff to demonstrate the court has personal jurisdiction over the



defendant. Purdue Research Found. v. Sar®jinthéabo, S.A. 338 F.3d 773, 782 (7th Cir.
2003). In making this determinatigmhe court will “ read the complaint liberally, in its entirety,
and with every inference drawn in favoi’othe plaintiff. Cent. States, Se. & Sw. Areas Pension
Fund v. Phencorp Reinsurance C440 F.3d 870, 878 (7th Cir. 2006) (quotihegxtor v. Bd. of
Regents oN. Ill. Univ., 711 F.2d 1387, 1393 (7th CiL983)). “The precise nature of the
plaintiff’'s burden depends upon whether an evidentiary hearing has been Reidilie 338
F.3d at782 Whenthere is no dispute of material fact aaccourtrules solelybased on the
submission of written materialhe plaintiff “‘need only make out prima faciecase of personal
jurisdiction.” Id. (quoting Hyatt Intl Corp. v.Cocq 302 F.3d 707, 713 (7th Cir. 2002)In
making this determination, the court can consider affidavits and other supportin@isatse
id. The court must resolve any conflicts in the affidavits and supporting matearidte
plaintiff's favor. Id. at 782-83.

A motion under Rule 12(b)(6) challenges the sufficiency of the complBigit.v. City of
Country Club Hills 841 F.3d 713, 716 (7th Cir. 2016). Under the federal pleading standards,
“[a] plaintiff's complaint need only provide a short and plain statement of the slamving that
the pleader is entitled to relief, sufficient to provide the defendant with fairenotithe claim
and its basis.”"Tamayo v. Blagojevi¢tb26 F.3d 1074, 1081 (7th Cir. 200@)ternal quotation
marks omitted); Fed R. Civ. P. 8(a)(2). When considering a motion to dismiss under Rule
12(b)(6), the Court must “acceptps true all welpleaded facts alleged, and drgvdll possible
inference in [the plaintiff's] favor.” Tamay 526 F.3d at 1081.

Additionally, a complaint must allege “sufficient factual matter, accepted @stéristate
a claim to relief that is plausible on its face.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)

(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). To have facial plausibility, a



claim must plead “factual content that allows the court to draw the reason&énad that the
defendant is liable for the misconduct allededd. “The plausibility standard is not akin to a
‘probability requirement,’ but it asks for more than a sheer possibility thatadteit has acted
unlawfully.” Id. Plausibility, however, “does not imply that the district court should decide
whose version to believe, or which version is more likely than nétvanson v. Citibank, N.A.
614 F.3d 400, 404 (7th Cir. 2010).
Analysis

Personal Jurisdiction

Defendants argue that personal jurisdiction is lacking for two reaséiist, both
Defendand arguethatthe fiduciaryshield doctrine precludes the Court from exercising personal
jurisdiction over them In addition, Schneider-Kidaarguesthat she lacksufficient minimum
contacts with Illinois to confer personakrisdiction. In particular, she asserts tRdaintiff has
not allegedhatshepurposefully directed activity at lllinois @urposefully availed herself of the
privilege of doing business in lllinois such that she could have reasonablypaitatitibeig
subject to the Court’s jurisdictioithe Court analyzes each argument in turn.

A. The Fiduciary-Shield Doctrine

According toDefendants the fiduciaryshield doctrine precludes the exercise of personal
jurisdiction because any contact Defendants had with lllinois were by way of swttken in a
representative capacion behalf of Chartwell. In respong&laintiff contendghat the fiduciary
shield doctrinedoes not apply tdiigh-ranking corporate officers dnshareholder such as
Defendants.

As a general matter,h¢ fiduciaryshield doctrine prevents courtsofn asserting

jurisdiction over an individuabased oracts taken by thgierson merelys an employee at the



behest of his or heemployer. Rollins v.Ellwood, 565 N.E.2d 1302, I3 (lll. 1990). Two

exceptions appty(1) actionsmotivated by an individual'personal interestsand (2)actions
within anindividuals discretion See Rice. Nova Biomedical Corp38 F.3d 909912 (7th Cir.

1994) Leongv. SAP Am., Inc.901 F. Supp. 2d 1058, 106M.D. Ill. 2012) That said, the
doctrine does not mandate dismissal, and whether to #mphduciaryshield doctrine isvithin

a court’s discretionRice 38 F.3d aB14;Levin v. Posen Found62 F. Supp3d 733, 741 (N.D.
Ill. 2014).

Courts have generallgefused to apply the fiduciaishield doctrine tandividualswho
are highranking officers and owners & company reasoning thasuch individualsenjoy
discretion andare motivated by personmiterests SeeMcGreal v. Semke336 F. Supp. 2d 735,
740-41(N.D. Ill. 2011) (holding fiduciary-shield doctrine inapplicablédecausedefendant as
president and shareholddrad a direct and personal interest in the financial expenditures and
well-beingof the company Farmer v. DirectSat USA, LLQJyo. 08 C 3962, 2010 WL 380697,
at *3—4 (N.D. lll. Jan. 28, 201P(finding that allegations thatefendantdad the ability to hire
and fire employees, direct and supervise the voabr&mployees, and make decisions regarding
wage and hour classifications and employee compensaéimesufficient b deprivethemof the
fiduciary shield); Consumer Benefit Serys$nc. v. Encore Mktgnt'l, Inc.,No. 01C 6985, 2002
WL 31427021, at *34 (N.D. lll. Oct. 30,2002) (decliningto apply fiduciaryshield doctrine
where defendant was ti&EO anda shareholdeof the company see alsd_eong 901 F. Supp.
2d at 1065 (holding that the fiduciashield doctrine did not applgecause plaintiff made a
prima facieshowing that defendant had discretion over the allegedly unlawful actions).

Here, Plaintiff alleges thaDefendant Schneiddfidan was an owner and the CEO of

Chartwell andhat DefendanKidan was an owner and the Chairman of ChattwAm. Compl.



11 4-5. To that end,Plaintiff allegesthat Defendants were involved in dagp-day business
operationswith the discretion to hire and fire, direct the work of employees, and malstomhsci
regarding employee compensation and capital expenditulds. Accordingly, each had
discretionto takethe actionghat impactedPlaintiff. 1d. Finally, as ownersPefendants hac
direct financidstake in the company’s health, resultingootha personal and corporate benefit.
Id. Based upon these factors, the Chadsthatthe fiduciaryshield doctrine does not apply.

The casesipon whichDefendantgely are unavailing Defendans attempt to analogize
to Kouakou v. Sutton Funding, LI.Glo. 09 C 7132, 2012 WL 581179 (N.D. lll. Feb. 22, 2012)
contending thaPlaintiff has not alleged any facts that support the natiat Defendants were
acting in furtherance of theown selfinterest Reply at 4, ECF No. 28 (citingouakoy 2012
WL 581179, at *34). But the plaintiffs inKouakoudid not allegeanyacts pergnally taken by
the defendants, nor did they allethat thedefendants would personally gain from their actions
or had the requisite ownershiptenest in the entities at issudd. at *4. By contrast, ére,
Plaintiff alleges that Defendantshemselves engaged the challengedctsagainst the Plaintiff
andthatDefendants hadiscretionregarding those acts

Defendants also regado much intoPetrich v. MCY Music World, Inc862 N.E.2d1171
(Il. App. Ct. 2007). They asserthat Petrich establishes a rule that thiduciary-shield doctrine
precludes the court from exercising jurisdiction over defendantsatketactions ashareholders
on behalf of corporationsReply at 4(citing Petrich 862 N.E.2cat 1183) But Petrichdoes not
stand forthe broadproposition that shareholders are always protected by the fidistiaglyl
doctrine Rather, like the other cases cited hehe Retrich court focused orthe natureand

extentof the defendantgarticularconduct. Petrich 862 N.E.2d at 1183.



Because Defendants are higinking officers and ownersof Chartwell and had
discretion in their actions involving the Plaintithe Court finds thdiduciary-shield doctrine
inapplicable. Accordingly, the Court denies Defendantstion to dismissbased uporthe
fiduciary-shield doctrine.

B. SchneiderKidan’s Contacts with Illinois

SchneideiKidan argues that Plaintiff has not alleged minimum contauaticient to
subject her to personal jurisdictiamlllinois. To determme whether personal jurisdiction exists
over Schneidekidan in lllinois, the Court considerthe lllinois longarm statute, the lllinois
constitution, and the federal constitutio@itadel Grp. Ltd. v. WasiReg’| Med. Ctr, 536 F.3d
757, 760 (7th Cir. @08). The lllinois longarm statute permits the exercise of jurisdiction to the
full extent permitted by the United Stat€onstitution, which causethe state statutory and
federal constitutional inquiriego merge See735 Ill. Comp. Stat. 5£209(c); Tamburo v.
Dworkin, 601 F.3d 693, 700 (7th Cir. 2010)in such circumstances, @urt will exercise
personaljurisdiction over adefendantif the defendant hadcertain minimum contacts with it
such that the maintenance of the suit does not offend traditional notions of fair play and
substantial justice? Mobile Anesthesiologists ChiLLC v. Anesthesia Assocs. of Houston
Metroplex, P.A.623 F.3d 440, 443 (7th Cir. 2010) (quotimg' | Shoe Co. v. WashingtoB26
U.S. 310, 316 (1945))nternal quotation marks omitted)

There are two types of personal jurisdiction: general and specific. flaare relies on
specific jurisdiction, which asks whethé&(l) the defendant has purposefully directed his
activities at the forum state or purposefully asdilhimself of the privilege of conducting
business in that state, and (®¢ alleged injury arises out of the defendant’s ferefated

activities.” Tamburqg 601 F.3d at 72 To determine whether a defendant purposefully directed



his activities at théorum state, courts considethether the defendant engaged in ifitentional

conduct, (2express} aimed at the forum state, (®)th the knowledge that such conduct would

injure the plaintiff in the forum ate. Tamburg 601 F.3d at 703. Furthermotbe exercise of

specific jurisdiction must comport with traditional notions of fair play and sulstgnstice,

which takes into account considerations such as the burden on the defendant, the interests of the
forum state, and the plaintiff's intest inobtaining relief. Burger King Corp. v. Rudzewic471

U.S. 462, 477 (1985).

In this case Plaintiff alleges thaSchneidelKidan is the CEO and owner of Chartwell,
which had at least one office in lllinois. Am. CompH.{He further states that skeregistered
with the State of lllinois Secretary of State as the president and owner rbiv€haResp. at 9,
ECF No. 275 He claims thatSchneideiKidan was involved inthe day-to-day operations of
Chartwell, “including payroll acconts and the desions regarding employee compensation of
Plaintift.” 1d. 4. Furthermore, Schneidéfidan was iwolved in “devising, directing,
implementing and supervising Chartwell’'s compensation practices, which “includ[ed] the
decision not to pay Plaintiff hisarned wages and commissiornd.

Additionally, the employment agreememt questior—which SchneideKidan, in her
capacity as CEO, was responsible for devishsgecificallyacknowledgeshat Plaintiff resides
in Naperville, lllinois. Id., Ex. A. Thws, SchneideKidan was aware that her actiomguld

directly affect a citizen of IllinoisWhat is more, the employment agreement oblig@tesrtwell

! The Court may take judicial notice of matters of public record, including records

maintained by the lllinois Secretary of StatteeEnnenga v. Starn$77 F.3d 766, 7/¥4(7th

Cir. 2012)(stating that, on a motion to dismiss, “[a] court may take judicial noticectd faat

are (1) not subject to reasonable dispute and (2) either generally known withimritbeate
jurisdiction or capable of accurate and ready determination through sources adoogsacy
cannot be question&¢ Trent v. Ohio Né&kt Life Ins. Co, No. CIV. 16715-GPM, 2010 WL
4385496, at *3 (S.D. lll. Oct. 28, 2010) (taking judicial notice of online records of corporations
maintained by the lllinois Secretary of State).



to pay Plaintiff “20% of the net profitsof the accounts that heverseesut of the Lombard,
lllinois, office. Id. Finally, the agreememstates it “shall be interpreted and constraccording
to the law of [lllinois],” and subjects Plaintiff to a noncompetition clause whichrsottke
geographic area where the employee conducted business,” which would inchade lid.

These allegations are sufficiend establishthat SchneideiKidan has purposefully
availed herself of the privilege of condungt business in lllinoisand that her conduct caused
Plaintiff's purported injury in Illinois Tamburqg 601 F.3d at 706 (holding thdalthough
[defendantk acted from points outside the forustate, [they]specifically amed their tortious
conduct at [faintiff] and his business in lllinois with the knowledge that he ljwedrked, and
would sufferthe ‘brunt ofthe injury’ there” andwerethereforesubject to personal jurisdiction
in lllinois); Barker v. Atl. Pac. LinesNo. 13 C 1272, 2013 WL 4401382, & (N.D. lll. Aug.
14, 2013) ¢oncludingthat a New Jersey citizamas amenable to jurisdiction in lllinois because
the plaintiff performed work in lllinois andhe defendamtvas complicit in causing the plaintiff
not to receive compensation lllinois); Farmer, 2010 WL 380697, at *4determining that
instituting wage ad hour policies and establishing an lllinois office were sufficient to confer
specific personal jurisdictiorf).

Additionally, lllinois has a strong interest in resolving this dispute becausejthg i

occurred in lllinois, to a resident employedllinnois, by a business registered with the lllinois

2 The Court notes that the facts surrounding the employment agreement dirkady

defendants under two other provisions of the lllinois {ang statutetransacting business in
lllinois under 85/2-209(a)(1) an@xecution of a contract substiatly connected with the state
under 85/2-209(a)(7). 735 lll. Comp. Stat. 5209(a)(), 5/2209(a)(7);seeE.A. Cox Co. v. Rd.
Savers It Corp., 648 N.E.2d 271, 276 (lll. App. Ct. 1998)olding that becaustne defendant
entered into an agreement with an lllinois resident, the agreement provided fiaf par
performance byhedefendantn lllinois, and thedefendant’oreach was based on activity on the
part of the defendant itllinois, the plaintiff pleaded sufficient facts for the court to exercise
personal jurisdiction under 8209(a)(1) o8 2-209(a)(7)).



Secretary of State. Furthermore, Plaintiff, as a residefiinois, has an interest in litigating
this case in his home state. AccordingbquiringSchneideiKidan to litigate in this forum will
not offend traditional notions of fair play and substantial justice.

For thesereasos, Schneidekidan's motion to dismiss for lack of personal jurisdiction
is denied®
. Rule 12(b)(6):Defendants as “Employers” Under the IWPCA

A. Chartwell as an Employer “in this State”

Defendantsalso argue the case should be dismissed under Rule 12(b)(6). Specifically,
Defendantscontendthat they are notemployers” under the IWPCA because they “are not
located in, citizens or residents ldfinois”. Defs.” Mem. Supp. Mot. Dismiss 7, ECF No. 23.
But this misses the pointPlaintiff's complaint, properly construed, does not allege that he was
an employee of Kidan and Schneid@dan, but that he was an employee of Chartwélfter
all, the employment agreement at the center of this dispute is one betweenf Rdaohtif

Chartwel| not Plaintiff and the individual DefendantSeeAm. Compl, Ex. A* Accordingly,

3 While Defendants havaot explicitly argued that the Court lacks personal jurisdiction

over SchneideKidan with regard to Plaintiff's retaliation claim, the Court is satisfied that it can
exercise personal jurisdiction in relation to this claim as welkintiff alleges thabn March 31,
2016, he verbally complainedgardingunpaid compensation to Defendants. Am. Cofipll7

31 He further alleges thadbefendantsterminated himfrom his positionas Executive Vice
Presidentfour days laterin retaliation for his complaintsid. §f 18-19 31 Based on these
allegations, Plaintiff has sufficiently pleaded that Schneiddan took purposeful action
directed at Plaintiff in Illinois that injured him here, and for the reasonsistbteve, itvould be

fair and just to exercise personal jurisdiction over her in relation to Plantffaliation claim.

4 Admittedly, the allegations in the Amded Complaint obscure this point. But, where the
allegations in a complaint are at odds with an exhibit attached thereto, it is thé& thdtib
controls. Massey v. Merrill Lynch & Cp464 F.3d 642, 645 (7th Cir. 200B8)W] e will consider

the exhibits attached to@mplaint, but, where an exhibit conflicts with the allegations of the
complaint, the exhibit typically controf}.

10



the question is whether Chartwell, a foreign corporation, is an “employer” for the psrpbtee
IWPCA.®

The IWPCAapplies to “employers and employees in this Stai®20 Ill Comp. Stat.
115/1. Unfortunately, the statudoesnot definewhat it means to be an employer “in tBiste,”
and the Supreme Court of lllinois has not spoken on the fsSeme guidance, however, can be
gleaned from the lllinois appellate courts.

We start withLiaquat Khan v. Van Remmen, Int66 N.E.2d 902 (lll. App. Ct. 2001)
There an lllinois residenbrought an action against an @iftstate employer and its nonresident
president under the IWPCAd. at 912—-13. The plaintiffdid notallege that the defendants had
any physical presence in lllinois, but argued nonetheless that defendards “lllinois
employers.” Id. at 913. An lllinois appellate courheld thatthe defendants were not lllinois
employers, buéxpressly declinetb “create an atlencompassing definition of ‘employers in this
State,” limiting its holding to the facts of that caskl.

The lllinois appellate court next addressed the issue more than ten yesans Eserer
v. Brown 996 N.E.2d 84, 99 (lll. App. Ct. 2013)n that casethe gaintiff hadsued theCEO of

a parent companyor causing his employer taithhold wages m violation of an employment

> If Chartwell qualifies as an “employer” under the IWPCA, then whatevensl|&ilaintiff

may have againsKidan and Schneiddfidan ariseout of 8115/13 of the IWPCA, which
provides that any “officers of a corporation or agents of an employer who knowingli pecim
employer to violate the provisions of this Act shall be deemed to be employers of tlgessapl
of the corporation.” 82Ill. Comp. Stat. 115/13.

6 The IWPCA defines an “employer” as “any individual, partnership, association,
corporation, limited liability company, business trust, employment and labonpate@gencies
where wage payments are made directly or indirectlyth®y agency or business for work
undertaken by employees under hire to a third party pursuant to a contract between tlss busine
or agency with the third partygr any“person or group of persomasting directly or indirectly in

the interest of an employer in relation to an emplpf@awhich one or more persons is gainfully
employed’ 820 Ill. Comp. Stat. 115/2.

11



agreementld. at 86. The defendant, howevewasan Ohio residenwith nopresence itilinois.

Id. at 98. Acknowledgingits prior holding inKhan,the court limited it tdKhan's facts, stating,
“we left open the possibility that a corporation with neatiquarters or physical presence in
lllinois can still qualify as an ‘employer’ under the Wage Actd. at 99. Then, ating that
“today’s communications technology permits managers to achieve a virtual presemeenbet
states,’the courtheld that physical presence wast necessary tmake one attemployef under
the IWPCAand found the defendantvas an lllinois employedue to the control he exercised
over theplaintiff's employer, who was located in lllinoi$d. at 99—100’

Consideringthis backdrop Defendants’ assertion that they cannot be subject to the
IWPCA because they ar@dt located ingitizens or residents of lllinois’ls incorrect Rather,
the Court must consider the extent of Defendants’ businesacéindiesconducted on behalf of
Chartwellin lllinois to determine whether Chartwell is an employer “in this Stadésener 996
N.E. 2d at 100. In doing so, the Court considengtherPlaintiff worked in lllinois, whether
Chartwell maintairs an office in lllinois,and whetherit markets and provideits servics in
lllinois. SeeMcGreal 836 F. Supp. 2d at 7401 (denyingan outof-statecorporatiors motion
to dismiss an WPCA claim becauselaintiff sufficiently alleged defendantwas an llinois
employer, maintained anlllinois office, markeed its services in, and conducteaibstantial
business in lllinois)Musso v. Excellence in Motivation, Indlo. 10 C 3236, 2010 WL 3385452,

at *2 (N.D. lll. Aug. 24, 2010)(samé@; cf. Dubervillev. WMG, Inc. No. 13 C 02061, 2015 WL

! Interestingly,the Elsenercourt alsocited Adams v. Catrambon&59 F.3d 858 (7th Cir.

2004) for support In Adams the Seventh Circuit used the reasoninganto hold that a non
resident employee who worked in Illinois could maintain a claim under the IWR@Ash an
in-state employerthe converse dlhan Id. at 863 TheElsenercourt interpreted\damsto “at
least stand[] for the proposition that nonresident employees are not outsideagfee Abt's
coverage.” 996 N.E.2d at 100.“As the Adamscourt found no residency requirement for
employees, so we find no residency requirement for employéts.”

12



186834,at *7 (N.D. Ill. Jan. 13, 2015) (holding thattransientrental of a single lllinois office
for a single employee was nenhough to be considereslibstantialactivity to subjectthe
defendant to the IWPCANathan v. Morgan Stanley Renewable Dev. Fund, ,LNG. 11 C
2231, 2012 WL 1886440, at 81(N.D. Illl. May 22, 2012).(concluding that an otdf-state
company that maintained an lllinois office only to accommodate one employedidonbt
conduct business here could not be considered an “employer” under the IWPCA).

Here, Plaintiffhas alleged that he@orkedout of Chartwell's office in Lombard|linois.
Am. Compl. 13. The complaint further indicates that Plaintiff, as Executive Vice President, was
tasked with supervising accounts and employees out of the Lombard dfficeee id, Ex. A.
When the Court construes every reasonable inferenBdaintiff's favor, asit must do at this
stage Plaintiff has satisfied his burden to establish that Chartwell conducted sudddtastness
in lllinois andwasan employer “in this State” for purposes of the IWPTA.

B. SchneiderKidan’s Individual Liability under § 115/13

Schneideiidan further arguethat Plaintiff has failed to adequately allege thla¢can
be individually liable under the IWPCA. Sectia@h5/130f the IWPCAstateghat“any officers
of a corporation or agents of an employer who knowingly permit sogbloyer to violate the

provisions of this Act shall be deemed to be the employers of the employees optratemr.”

8 Defendantscite DeGeer v. Gillis 707 F. Supp. 2d 784 (N.D. lll. 2010), pointitg
language irDeGeerthat citesKhanfor the proposition that the IWPCA does not apply teafut
state employers. Reply at 7 (citibgpGeer 707 F. Supp. 2d at 800). As discussed previously,
however, thecourt in Khan specifically statedthat it did “not purport to create an all
encompassing definition of ‘employers in this State’ for purposes of the Wazde han, 756
N.E.2d at 93. What is more, the judge decidibgGeerlater explicitly recognized this point,
noting that, “[iinDeGeer. .. | had no need to consider, in the context of that case, under what
circumstances an entity organized in another state could be deemed an Itiptmges for the
purposes of the [IWPCA]."Mussg 2010 WL 3385452, at *1Finally, theDeGeercourt had no
opportunity to consider the lllinois appellate court’s later decisioilsener Accordingly,
Defendants’ reliance oddeGeeris misplaced.

13



820 Ill. Comp. Stat115/13 Plaintiff has allegedhat as a CEO and owner of Chartwell
SchneideiKidan was involved in dayo-day business operationgncluding managing payroll
accounts, making decisions regarding employee compensationell ashiring and firing—
including the specific actions on which Plaintiff's claims are basédn. Compl. 4. For
example,Plaintiff allegesthat Kidan andSchneideiKidan “regularly and repeatedly fail[ed] to
properly compensate Plaintiff for all wages owed, including unpaitimissions and profit
sharing.” Id. 19 16, 23. Additionally, Plaintiff allegesthat after he complained about the
Defendants’ failure to properly compensate hithey bothmade the decision to terminate
Plaintiff in retaliation for the complaintld. 11719, 31 These allegationsaken in a light
most favorable to the Plaintifadequately state a claim tifathneideKidan violated §115/13
of the IWPCA. SeeZwick v. Inteliquent, In¢c83 F. Supp. 3d 804, 812 (N.D. Ill. 201(kplding
that allegations that defendants were officers that advised and affected rdecegyarding
Plaintiff's severance satisfiegl115/13 at the motion to dismiss stag&jccarelli v. Phillips No.
12 CV 9602, 2013 WL 5387864, at *12 (N.D. Ill. Sept. 25, 2013) (finding piteintiff's
allegation that actions taken in violations of the IWPCA required advice or consémé¢ of
deferdant was sufficient to brinthpe defendant under § 115/13 and survive a motion to dismiss).
Conclusion

For the reasons stated herein, Defendants’ motion to dismiss [22] is denied.

IT 1S SO ORDERED. ENTERED  7/6/17

\j&zj/gu__,
John Z. Lee
United States District Judge
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