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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Kenneth Motley, ) No. 16 C 6641
)
Plaintiff, ) Judge Virginia M. Kendall
)
v. )
)
United Airlines, Inc., )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff, Kenneth Motley brings this actidor damages and injunctive relief against his
former employer, Defendant, United Airlines, Inc., (“United”) for violations of Title VII of the
Civil Rights Act of 1964, as amended 42 U.S.C. § 2@0seq.(‘Title VII"); 42 U.S.C. § 1981
(“Section 1981"); and the Family Medical Leatet (“FMLA”). (Dkt. 34 at { 1.) Motley also
seeks redress for the intentional infliction eotional distress (“IIED”) by United and its
agents. I¢.)

United moves to dismiss twoents in Motley’sSecond Amended Complaint. (Dkt. 42.)
First, United moves to dismiss the IIED claiacause the lllinois Human Rights Act (“IHRA”)
preempts the claim and United asserts that efvéime claim is not preempted, dismissal is
appropriate because Motley fails to plausiblyestatclaim for relief. (Dkt. 42 at 2.) Second,
United moves to dismiss the racial harassment claim brought under Title VII because Motley did
not provide notice of a harassment claim in @lsarge of Discrimination filed with the U.S.
Equal Employment Opportunity Commission (“EEOC”). (Dkt. 42 at 2.) United’s motion is

denied; both counts may proceed.
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FACTUAL ALLEGATIONS

The Court accepts as true all well-pleaded allegations in the Complaint and draws all
reasonable inferences the non-movant's favor.See Ashcroft v. Igbab56 U.S. 662, 678
(2009);Killingsworth v. HSBC Banig07 F.3d 614, 618 (7th Cir. 200®)eftich v. Navistar, In¢.

722 F.3d 911, 915 (7th Cir. 2013).

Motley worked for United from the time he was hired in May 1999, until he was
terminated on June 25, 2015. (Dkt. 34 at 1 4.) At the time of termination, he worked as a full-
time Ramp Service Employee at ChicaQdHare International Airport. I¢. at § 4.) Motley
alleges that beginning in Februa@@15, United began a series n¥estigations into his alleged
misconduct at work. However, United’s investigas were not in good faith because Motley’s
alleged misconduct was not behavior ordinarily sabjo investigation; siilarly-situated white
employees were not subject to investigationewlengaging in substantially-similar conduct;
United’'s employees intended to harass Motleyd &nited’'s actions were motivated by racial
animus. [d. at 1Y 26-29, 37-40, 48-51, 70-71.)

First Investigation

Sometime during February 2015, Motley’s ase@ervisor and general manager notified
Motley that he was under investigatifor leaving his work area early.ld( at  18.) Under
United’s policies, procedures, and/or common practices, an employee may leave his work area
fifteen minutes prior to the end of a work shifid.(at 1 19.) On the dagt issue, Motley left
work at 12:45 p.m. and hisiffrended at 1:00 p.m.Id. at  15.) His areaupervisor and general
manager claimed that Motley’s work shift ended at 1:15 p.m. and therefore he should not have
left until 1:00 p.m. Id. at  20.) However, Ramp Servidesiployees work standard shifts: 4:30

a.m. to 1:00 p.m. and 6:00 a.m. to 2:30 p.mal. {Y 21-22.) Therefore, under no circumstances



could an employee leave work “edrbt 1:00 p.m., because therenis standard shift that ends at
1:15 p.m. Motley’s 12:45 p.m. departure was not eaitly. af 11 24-25.)
Second I nvestigation

On another day in February 2015, Mgtleas wearing headphones during his lunch
break when he was approachieg his area supervisor.Id( at {1 30, 32.) Under United’s
policies, procedures, and/or common practi@aployees are permitted to wear headphones
during lunch breaks.Id. at § 33.) Motley’s supervisor agached Motley and instructed him to
remove his headphones. Despite Motley’s explandtdis supervisor #t he was on his lunch
break, United still followed-up with an investigatiinto Motley’s alleged failure to comply with
his supervisor'snstruction. [d. at 11 34-36.)
Third Investigation

On or about February 22015, Motley’s Product Sort BeBupervisor instructed Motley
to throw a number of “hot bags” into the “sortér.{ld. at 41.) Motley complied with this
direction, but United still invegated the incident and issued verbal/written warning as
discipline. (d. at 11 43-47.)
FMLA Request

Motley requested FMLA “in order to adels his fatigue and mental and emotional
stress,” caused in part by United’s “pattern of harassmefd.”af 1 97-98.) Motley’s request
was approved and he took leave freebruary 25, 2015 through March 11, 201kl. &t § 98-
99.) Motley alleges that his FMLKkave played a role in Unitedecision to terminate Motley.
Termination Proceedings

Shortly after returmg from his FMLA leave, United itiated its final investigation,

which Motley marks as the beginning of the termination proceedirgsat(f 100-102.) On

Motley does not provide definitions as to what “hot bags” are, or what a “sorter” is.
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April 3, 2015, investigators held meeting with Motley, anahformed him that they had
contacted law enforcement to report tNadtley was carrying a firearm.Id( at 11 64-65.) The
investigators were unable totiaulate why theysuspected Motley was carrying a weapotd. (
at { 67.) Law enforcement intercepted Motley asefenork that day, searched him in front of
the United investigators, aridund no firearms or any other weapons on Motley’s persioh at(
1 68-69.) At the conclum of this investigation, Motley was terminatedld. at J 72.) Motley
alleges that United’s harassment and discriminatisulted in loss of income and other benefits.
(Id. at § 77.) He alleges thia¢ suffered and continuesgoffer emotional distressld()

Motley filed his charge alleging dismination against United with the Equal
Employment Opportunity Commission (“EEOX3n December 28, 2015, and received his Right
to Sue Letter on April 4, 20161d( at 1 6.) Motley then timelylgd this action on December 28,
2015. (d.)

LEGAL STANDARD

To survive a motion to dismiss pursuant told@), “a complaint must contain sufficient
factual matter, accepted as true, to ‘state anctairelief that is plausible on its faceAshcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotimell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)). In the complainta plaintiff must include “enough détdo give the defendant fair
notice of what the claim is and the grounds updmch it rests, andthrough his allegations,
show that it is plausible, rather than mergbeculative, that he is entitled to reliefTamayo v.
Blagojevich 526 F.3d 1074, 1083 (7th Cir. 2008) (quotibgng v. TCF Nat'l| Bank 249

F.App’x. 464, 466 (7th Cir. 2007))The Court “must accept as trukraaterial allegations of the

2 Motley states that it was at the chrsion of this investigation relating the firearm accusation that he was
terminated; but there is a gap of roughly two and half months before he was terminated on June 29, 2015.
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complaint, and must construe the comglamfavor of the complaining party.’Silha v. ACT,
Inc., 807 F.3d 169, 173 (7th Cir. 2015) (quotation omitted).

DISCUSSION

. IHRA Preemption

The IHRA gives the lllinois Human Bints Commission (the “IHRC”) exclusive
jurisdiction over civilrights violations. Naeem v. McKesson Drug Cd44 F.3d 593, 602 (7th
Cir. 2006) (citing 775 ILCS 5/8-11@) (stating that[e]xcept as otherwes provided by law, no
court of this state shall have jurisdiction over shbject of an alleged alvights violation other
than as set forth in this Act.”) However, “wikea course of conduct ¢tatan independent state
law claim, that independent claim is not preempted by the IHR&dcka v. City of Chicago
203 F.3d 507, 516 (7th Cir. 2000). Stdw claims are considereddgpendent if they could be
established “without reference tagld duties created by the [IHRA].Maksimovic v. Tsogalis
177 1ll.2d 511, 517, 227 lll.Bc. 98, 687 N.E.2d 21 (1998ke also Mendez v. Perla Dentad6
F.3d 420, 422 (7th Cir.2011) (“Where the complaheges a tort recogreéd at common law,
such that the elements of thettoan be establishesithout reference to the legal duties created
by [the IHRA], the state law claim is not preempted by the [IHRA§EEe also Naeem44 F.3d
at 604-605 (the district court had jurisdiction op&intiff's IIED claim becase, “it is clear that
her claim rests not just on behavibat is sexually harassing, bather behavior that would be a
tort no matter what the motives of the defendant.”)

United contends that Motley’s claim falED is preempted by the IHRA and that
dismissal with prejudice is appropriate becatise claim “depends entirely on Defendant’s
alleged discriminatory conduct and the legalieiifurnished by IHRA and [] Plaintiff's [IED

claim is inextricably linked to his discriminatiaaim.” (Dkt. 49 at 2.) Motley concedes that



United’'s preemption argumentseatwell-taken,” but that thélED count should be dismissed
without prejudice to allowor the count to be re-plead. (DKIB at 1-2.) There is no need for
Motley to re-plead. Motley’s allegations thHdhited was unwarranted ireporting him to law
enforcement for carrying a firearm is allegezhduct that is unrelatet United’s legal duties
under the IHRA.

In Swearingen-El v. Cook County Sherrif's Depi6 F. Supp. 2d 612, 615 (N.D. Il
2006), defendants falsely accused and reportecpltgtiff for a crime the plaintiff did not
commit. The court denied a motion to dismion the preemption theory because defendants’
actions “would be equally punishable even #yttwere not motivated by discriminationld. at
618. Similarly, inHernandez v. Cook Cty. Sheriff's Officé6 F. Supp. 3d 739, 744 (N.D. Ill.
2014), plaintiffs alleged that theyere investigated and disciplineldie to their political support
for a certain candidate, but the employer-defendants argued that their IIED claim was preempted
by the IHRA because it was “inextricabigked” to plaintiffs’ retaliation claint. Hernandez 76
F. Supp. 3d at 745. The court liternandezheld that the “core” of plaintiffs’ theory was not
only the retaliation claim, but to seek redress from an unwarranted criminal investigation into the
discipline of their conduct at wk. “Defendants’ conduct did noterely expose [p]laintiffs to
the threat of loss of their employment; [p]laifttifaced the threat of imprisonment as well.
Defendants surely knew that thedht of imprisonment would caus#aintiffs severe emotional
distress[.]” Id. at 745-746 (citingHernandez v. Cook ¢t Sheriff's Office No. 07 C 855, 2014

WL 3805734, at *8 (N.D. Ill. July 31, 2014).)

% The court inHernandezlso determined that the IHRA does not e¢aslaims arising under the First Amendment,
and therefore plaintiffs’ taliation claims for political affiliation codl not be preempted. Here, race, unlike
political affiliation, is clearly covered by the IHRA. But, the courHi@rnandealso held that, “[e]Jven if the IHRA
protected plaintiffs from retaliation based on their politafiliation, Plaintiffs’ claim for intentional infliction of
emotional distress is not ‘inextricably linked’ to their retaliation claim, such that the IHRA divests the Court of
jurisdiction over that claim.” Hernandez 76 F. Supp. 3d at 744. Thus, the “inextricably linked” analysis still
applies to Motley’s IIED claim.



To the extent Motley’s IIED claim is bad on United’s conduct imvestigating Motley
for leaving work early, wearingdadphones, or tossing, or not ingshot bags onto a sorter, the
claim is preempted. These incidents do not provide the basis for a claim if they are separated
from United’'s alleged racial discrimination;ettefore, the conduct imextricably linked to
Motley’s civil rights claim. However, the afiation that United falsely accused him of a crime
is different. Motley alleges that litad’s investigators were unable to articulate a reason for their
suspicion, but they nevertheless reported to law enforcement that Motley had a firearm. Law
enforcement proceeded to intercept Motley when he was leaving work, searched him, and found
nothing. As inSwearingen-El and Hernandez seeking redress for this conduct does not
necessarily go to the core of Mgy’s discrimination claims. Tng the facts in a light most
favorable to Motley, the IIEDclaim is not preempted.See Sanjuan v. American Bd. of
Psychiatry and Neurology, Inc40 F.3d 247, 251 (7th Cir.1994) (stating that “[m]atching facts
against legal elements comes later”).

[I. Failureto Statea Claim for I1ED

In order to state a cause aiftion for IIED under lllinois lawa plaintiff must allege: (1)
that the defendant’s conduct wasly extreme and outrageous;) (fhat the defendant either
intended to inflict severe emotional distress or kitleat there was at least a high probability that
his conduct would cause severeational distress; and (3) thtte defendant’s conduct did in
fact cause severe emotional distreg=eltmeier v. Feltmeiger207 Ill.2d 263, 269 (lll. 2003)
(citing McGrath v. Gahey126 Ill.2d 78, 86 (lll. 1988)). The tiodoes not extend to “mere
insults, indignities, threats, annoyances, petty oppressormher trivialities.” McGrath, 126
l.2d at 86, 127 lll.Dec. 724, 533 N.E.2d 806tifg Restatement (Second) of Torts § 46

(1965)). “[CJircumstances surrounding a typieahployment dispute usuallyo not rise to the



level of extreme and outrageous condudDates v. Discovery Zoné16 F.3d 1161, 1174 (7th
Cir. 1997). However, the lllinois Supreme Cibhas noted that “cases in which intentional
infliction of emotional distress has been sufficigralleged have in fact very frequently involved
a defendant who stood in a position of powemothority relative to the plaintiff.”McGrath,
126 Ill.2d at 87, 127 (citingMilton v. lllinois Bell Telephone Cp.101 Ill.App.3d 75, 79
(I.App.Ct.1981) (addressing empleg’s claim against employer)).

United asserts that Motley’s IIED claim shdue dismissed because he fails to allege
facts sufficient to establish “extreme” or “outragse” conduct. But in linois, falsely accusing
an innocent person of a crime may meet tinst element of an IIED claimSee Wallace v. City
of Zion No. 11C2859, 2011 WL 3205495,*at(N.D.lIl. July 28, 2011) (dfendant’s false report
to police that plaintiff had committed a crineduld support IIED claim). If the United
investigators had no reason to suspect Motlag carrying a firearm, reporting the crime may
rise to “extreme” or “outrageotisonduct. At this early stagthe IIED claim survives.

[11.  TitleVIlI Harassment Claim

Title VII makes it unlawful for an employer to “to discharge any individual, or otherwise
to discriminate against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of suchilial’s race.” 42 U.S.C. § 200e-2(a)(1). In
order to maintain a claim und@itle VII, a party must exhaust administrative remedi&ee
Rush v. McDonald’s Corp966 F.2d 1104, 1110 (7th Cir. 1992). @xhaust, a party must first
file a charge with the EEOC within 300 daystbé alleged discriminatory act and then the
Commission must issue a right to sue lettdd. The scope of the subsequent judicial
proceedings is limited by the nature of the charges filekd. This ensures that the employer

receives notice of the condudbaut which the employee is aggwed and guarantees that the



EEOC and the employer have an oppoity to settle the dispute.Cheek v. Western and
Southern Life Ins. Cp31 F.3d 497, 500 (7th Cir. 1994).

The Court begins the analysis withetlunderstanding that EEDcharges should be
construed liberally because thaye completed by layperson€£heek 31 F.3d at 500 (citing
Taylor v. Western & Southern Life Ins. C866 F.2d 1188, 1195 (7th Cir. 1992). A Title VII
plaintiff need only set forth claimihat are “like or reasonablselated to the allegations of the
charge and growing out sluch allegations.””Jenkins v. Blue Cross Mut. Hosp. Ins., Jr&38
F.2d 164, 167 (7th Cir.1976) (en banc) (quotranner v. Phillips Petroleum Co447 F.2d 159,
162 (5th Cir.1971)), cert. denied, 429 U.S. 986, 97 S.Ct. 506, 50 L.Ed.2d 598 (1976).

United asserts that Motley did not allegedssment in his EEOC alge and he is now
barred from bringing racial harassment claims wilation of Title VII. (Dkt. 42 at 7.) (citing
Cheek 31 F.3d at 500). In Motley’s EEOC chargedtates that: “[d]Jung my employment, |
was discharged. | believe that | have beenridngcated against because of my race, Black, in
violation of Title VII of the Civil Rights Actof 1965, as amended.” Motley’s discharge occurred
On June 4, 2015. In his Complaint, he alletlieg he was harassed based on his race beginning
in February 2015. The allegations only spafoar-month time frame. The charge put the
EEOC on notice to investigate facts during the mem¢ading up to the discharge. Because the
“complaint can reasonably be expected to growabw@n EEOC investigation of the allegations

in the charge,Cheek 31 F.3d at 500, Motley’s harassment claim may proteed.

* Defendant’s citation t&ush 966 F.2d 1104, is unpersuasive. Rosh the Seventh Circuit noted that a stricter
standard was appropriate because plaintiff was adsist her attorney in filling out the EEOC chardgee Id.at

1112 (“Any doubt we might have that racial harassment was never brought to the attentidBE®@és resolved

in this case by noting that here, Mrs. Rush apparently was advised by her attorney even at the stage of filing her
charge with the EEOC. Therefore,stnot unreasonable to require some additional specificity[.]” Here, Motley

was not represented while filling out the charge.



CONCLUSION

For the foregoing reasons, DefendaMotion to Dismiss is denied.

Date: 3/8/2017

VirginiaM. Kendall,U.S. District Judge
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