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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL P. MCLEOD,
Plaintiff, No. 16 cv 06784
V. Magistrate Judge Susan E. Cox
LOUIS F.PIGNATELLI, PIGNATELLI &
MERTES, P.C. f/k/a PIGNTALLI & LISTON,
P.C., PIGNATELLI & ASSOCIATES, P.C.,

Defendants.

N N N N N N N N N N N

ORDER

For the reasons discusdeerein, Plaintiff Michael McLeod’s (“Plaintiff’Partial Motion
for Summary Judgment [21] is denied. Because the Court does not believe that summary
judgment can be entered on liability, the Court does not reach the additional issadsbyai
Plaintiff's Revised and Amended Supplemental Motion for Summary Judgment [34], and denies
that motionwithout prejudice as moot. The Court also denies Defendants’ Motion to Stay [39]
as moot. A status conference is set for April 12, 2017 at 9:30 a.m. to discuss case nranageme
|. Factual Background

Defendant Louis Pignatelli is a lawyer, and Defendant Pignatelli & Astss;i P.C.
(collectively, “Defendants”) is Mr. Pignatelli's law firm. (DKI5 at f{ 34.) In 2006, Elizabeth
Wabhl (“Elizabeth”), Plaintiff's late mother, retained Defendants to reviseekisting will. (d.
at 1 12.) Defendants admit that in the course of revising Elizabeth’s will, they ledah®sd
following facts: (1) Elizabeth had two ctiten —Plaintiff and Anne Wahl McLeod (“Anne”); (2)
Elizabeth desired to leave her personal property in equal shares to Plaintiff and(3nne

Elizabeth desired to leave 50% of any assets in her estate, other than rearal pecperty, to
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Plaintiff and to leave the other 50% of any such assets in a trust; (4) Elizabeth desired any
monies held in the trust be used for the health, support, and education of Anne as deemed
reasonable in the sole discretion of the trustee; (5) Elizabeth desireffRlaithe bethe trustee

of the trust; and (6) upon Anne’s death, the remaining monies in the trust be digtripdtat

13)

On August 19, 2006, Elizabeth executed a revised Last Will and Testament presented to
her by Defendants. Id. at 1114-16.) For the purposes of this motion, there are three relevant
sections to the Last Will and Testament. Section One reads, in pertinent part:

| give, devise and bequeath all of my property of whatever nature,
both real and personal, personal effectshousehold goods,
automobiles, and all other items of goods and chattels to my

children who survive me in equal shares of substantially equal
value, per stirpes and not per capita.

(Dkt. 21-2 at 1,8 1))
Section Two reads, in pertinent part:

| give the reidue of my estate, excluding any property over which
| have power of appointment, ohalf to my son, MICHAEL P.
MCLEOD, per stirpes and not per capita, and -bak to
MICHAEL P. MCLEOD, as Trustee of the Children’s Trust.

(Dkt. 21-2 at1,82))
Sectio Three reads, in pertinent part:

1. Until the termination of the Children’s Trust, the Trustee shall
pay to my daughter, ANNE WAHL MCLEOD, so much or all of

the net income and principal from the Trust as the Trustee
determines from time to time to be remably necessary for
Anne’s health, support, and education as are deemed reasonable in
the sole discretion of the Trustee, considering Anne’s other
resources known to the Trustee, and shall add to principal any
undistributed net income. Payments shall be made on the basis of
need in the Trustee’s discretion.

2. Upon the death of Anne Wahl McLeod, the Trustee shall
distribute the then principal and all accrued or undistributed net
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income of the Children’s Trust to MICHAEL P. MCLEOD, and
the _children of ANNE WAHL MCLEOD, per stirpes and not per
capita.

(Dkt. 212 at 12, § 3.)

Elizabeth died on June 26, 2011(Dkt. 15 at { 17.)A probate estate was then opened in
Fourteenth Judicial Circuit Court in Whiteside County, lllinoikl. &t § 19.) Plaintf and Anne
had a dispute regarding the disposition of Elizabeth’s esfideat  20.) Plaintiff alleges that
this dispute arostom a perceived ambiguity between Sections One, Two, and Three of the Last
Will and Testament. (Dkt. 5 at | 25.) Pléinfurther claims that this alleged ambiguity
required him to retain a lawyer “to protect his interest and Anne retained arfato forotect her
interest.” (d. at Y 26.)

Plaintiff now brings the instant suit, alleging that Defendants committed legal nielerac
by: (1) “[flail[ing] to limit Section One to personal property, personala#iehousehold goods,
automobiles and any other goods and chattels so as to provide the balance of the tsate
residuary clause; or (2) [c]reat[ing] a resideduse for disposition of the estate after having
disposed of all monies in Section One; or (3) [c]reat[ing] a trust with certagfib@l interest to
Plaintiff without providing for the shares of stock owned by decedent at the tilvex dkath to
be paced into the trust upon Elizabeth M. Wahl's death; or (4) [flailling] to defioe the
remainder interest would be distributed in the event of the death of Anne precedangfiff]l
(Dkt. 5 at 1 30.) Plaintiff seeks the attorneys’ fees he expandawtecting his interest in the
Last Will and Testament. (Dkt. 21 at 2.) Plaintiff has provided the testimony divhis
attorneys in the probate litigation, Thomas Pasquesi and Richard Campbell, who bietld testi
that the Last Will and Testament contained an ambiguity that led to the disputerbBtaie&ff

and Anne. (Dkt. 35 at 11 22.) Plaintiff filed a Motion for Partial Summary Judgment on the

! Defendants stated that they lackfimiént knowledge of this fact to admit or deny this allegation in thaswler to
the Amended Complaint, but ti@ourt assumeis is true for the purposes of this opiniorSed Dkt. 15 at 1 17.)
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first two theories of negligence recited above, arguing that there wgenne issue of material
fact on the issue of liability surroundirthe alleged ambiguity in the Last Will and Testament.
(Dkt. 21.) Plaintiff also filed a Revised Amended Supplemental Motion for Suynindgment
(Dkt. 34), seeking summary judgmem the issue of damages and Defendants’ duty as well
For the reasons discussed below, the Court denies Plaintiff's Partial Motiorufimmay
Judgment. Because the Court does not believe that summary judgment can be entered on
liability, the Court does not reach the issues raised by Plaintiff's Rkwasel Anended
Supplemental Motion for Summary Judgment, and denies that motion without prejudice as moot.
II. Standard of Review

Summary judgment is proper wheréthe pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavitsyjfslmow that there is no
genuine issue as to material fact and that the moving party is entitled to a ju@graematter of
law.” Fed. R. Civ. P. 56 (c). In determining whether there is a genuine issue of fact, the Cour
“must construe the facts and draw all reasonable inferences in the light wooablia to the
nonmoving party. Foley v. City of Lafayette Indiana, 359 F.3d 925, 928 (7th Cir. 2004). The
party seeking summary judgment has the burden of establishing the lack of amegssue of
material factSee Cellotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L. Ed. 2d 265
(1986). A genuine issue of material fact existStife evidence is such that a reasonable jury
could return a verdict for the nonmoving pdrtgnderson v. Liberty Lobby Inc., 477 U.S. 242,
248, 106 S.Ct. 2505, 91 L. Ed. 2d 202 (1986). Summary judgment is proper agqadly who
fails to make a showing sufficient to establish the existence of an elersentiaisto that partg
case, and on which the party will bear the burden of proof at tGallotex, 477 U.S. at 322.
“The mere existence of a scintilla of evidence in support of therfrawants] position will be
insufficient; there must be evidence on which the jury could reasonably find fondne [
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movant].” Anderson, 477 U.S. at 252.
II1. Discussion

Plaintiff has failed to show that there is genuineissue of material fact regarding
Defendants’ allegebfireach otthe duty of cag, and his motion should be deniedihe elements
of legal malpractice in lllinois are: (1) the existence of an attedhewnt relationship that
establishes a duty on the part of the attorney; (2) a negligent act or om@sstituting a breach
of the lawyer’s duty; (3) proximate causation, and (4) dasageG Ins. Co. v. Giffin Winning
Cohen & Bodewes, P.C., 444 F.3d 587, 5901 (7" Cir. 2006) (citingLopez v. Clifford Law
Offices, 841 N.E.2d 465, 470-71 (lll. App. 1999)).

Plaintiff argues that Defendants were negligent because they drafted thé/illeend
Testament in a manner that “contains undoubtedly an internal ambiguity.” (Dkt. 21 at 4.)
According to Plaintiff, Section One disposes of all of Elizabeth’s estateperty, which leaves
the discussion of the residue of the estate in Sections Two and Three meanikgtsshe
Court is unsure if this constitutes an ambiguity in the Last Will and Testamenmatter of law,
and Plaintiff has cited no cases in brgef that would shed light on this issue. Although Sections
Two and Three might be superfluomisirrelevant it is not particularly unclear how the estate is
to be divided. If all of the property is divided accordinghe provisions of Section Onden
there is no residue to divide pursuant to Sections Two and Three. Zero dividedtogcaisy
still zero.

However, the Court need not reach that issue here. Even assuming, without deciding,
that there is no genuine issue of material fact whether there waslaguity inthe Last Will

and Testament, Plaintithas provided no case law to show that this necessarily constitutes a

2 The Court applies lllinois law in this case based on diversity jurisdiceaSt. Paul Fire and Marine Ins. Co. v.
Brunswick Corp., 405 F. Supp. 2d 890, 894 (N.D. lll. 2005) (citiBge R.R. Co. v. Tompkins, 304 U.S. 64, 78
(1938)).
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breach of the duty of ca as a matter of law Although it very well may be that Defendants
breached their duty of cane drafting the Last Will and Testament, the Court cannot say they did
So as a matter of law on the record currently before it. Ultimately, thigussdion for the finder

of factto decide.See, e.qg., Gruse v. Belline, 486 N.E.2d 398, 402 (lll. App. 1985) (“An attorney

is liable to his client for malpractice when he fails to exercise a reasonable degere ahd
skill, which is a question of fact, and must generally be established through expert testimony”)
(emphasis added) (internal citations omd}té Therefore, Plaintiff's Motion for Partial
Summary Judgment is denied.

Plaintiffs Revised Amended Supplemental Motion for Summary Judgment raises
additional issues related to damagad Defendants’ duty to Plaintiff. That motion has not been
fully briefed, and Defendants have moved to stay the briefing in order to engage in additional
discovery. The Court does not reach those issues here, and confines this opinion to the issues of
breach and liability raised in Plaintiff's original Partial Motitor Summary Judgment and-re
raised in the Revised Amended Supplemental Motion for Summary Judgment. The Court
believes that a status conference to discuss case management moving) faywédrbe the most
prudent course of action at this juncture, and hereby sets a status conferencd &, 247 at
9:30 a.m.

V. Conclusion

For the foregoing reasons, the Court denies Plaintiff's Partial Motion for &mnm

% The cases cited by Plaintiff primarily discuss whether a paskisg to prove legal malpractice must produce
expert testimony in order to do so; this is an issue abouyplesf proof required to prove a claim, and none of the
cases discuss whether drafting an ambiguous will is legal mat@agee Gray v. Hallet, 525 N.E.2d 660 (lll. App.
1988) (failure to serve a defendant within statute of limitatidAaelse v. Maddox, 360 N.E.2d 580 (lll. App. 1977)
(failure to bring suit within statute of limitationsJorenson v. Fio Rito, 413 N.E.2d 47 (lll. App. 198((failure to
take any steps to represent cliefjactical Offset, Inc. v. Davis, 404 N.E.2d 516 (Ill. App. 1980) (failure to file a
Financing Statementitin the Secretary of State in an asset sale between two compavimgover, three of these
casesrelated to the testimony necessary to prove a chintrial Gray, House, and Maddox), not summary
judgment. In short, Plaintiff has cited no cases that show that he is etatifechmary judgment under lllinois law.

* The Court recognizes that Plaintiffs primary argument concerns whhthenust provide expert testimony.
Regardless of whether expert testimony is necessary, the issue of bisgdich giestion of fact.
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Judgment [21]. Because the Court does not believe that summary judgment canduk anter
liability, the Court does not reach the additional issues raised by Plaintékgsdtl and
Amended Supplemental Motion for Summary Judgment [34], and deniemtiain without
prejudice as moot. The Court also denies Defendants’ Motion to Stay [39] as matatu$\

conference is set for April 12, 2017 at 9:30 a.m. to discuss case management.

ENTERED: 3/30/2017

L&

U.S. Magistrate Judge, Susan E. Cox




