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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Haintiff, )
2 ) No.16 CV 07008
) Hon.Marvin E. Aspen
FIRST AMERICAN TITLE INSURANCE )

COMPANY, ET AL. )

Defendants. ))
MEMORANDUM OPINION AND ORDER

Presently before us is Defendant Nitirtd?a motion to dismiss the United States’
amended complaint or, in the altative, to stay the proceedingsthis action. (Dkt. No. 12.)
For the reasons set forth below, we deny Patel’s motion.

BACKGROUND

At the motion to dismiss stage, we accepinvll-pleaded factual alggations as true, and
draw all inferences ithe plaintiff's favor. Cole v. Milwaukee Area Tech. Coll. Djst.
634 F.3d 901, 903 (7th Cir. 2011). On Qlw#r 27, 2005, Defendant D&R Real Estate
Holdings, LLC (“D&R”) borrowed $198,000 from the Small Business Administration (“SBA”).
(Am. Compl. 1 4.) On that same day, R&made, executed, and delivered to SBA its
promissory note . . . in th@riginal amount of $198,000.”Id.) As security, D&R granted the
SBA a mortgage to real estate at 182donquin Road, Mount Preegct, lllinois (“the
property”). (d.15.) That mortgage was recorded on October 28, 20835. (

The SBA alleges that, in June 2014, D&R déifzd on its loan and, “by virtue of these

defaults, the maturity of the Note has been lecated and the entire laace of principal and

! The SBA is United States government agenewied to “aid, counsedssist, and protect,
insofar as is possible, the interest of srbalsiness concerns in order to preserve free
competitive enterprise.” Small Busingsst, 15 U.S.C. § 631(a) (2012).
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interest is declared due and payabldd. { 7.) Thus, as of June 1, 2016, the SBA alleges D&R
owed $162,885, with interestill accruing daily. Id. 1 8.)

In September 2005, D&R granted a mortgage on the same property to American
Chartered Bank. (Dkt. No. 12-1 at Pg. ID#: 68—3D&R defaulted on its loan payments to
American Chartered Bank, which instituted eefdosure action inlihois state court in
June 2014. (Def.’s Mtn. (Dkt. No. 12) {s&eDkt. No. 12-1 at Pg. ID#: 49-64 (American
Chartered Bank’s complaint).) American ChanteBank joined the SBA, as a junior mortgage
holder, in that action. (Dkt. No. 12-1 at Pg#l[29-50;) Pl.’s Resp. (Dkt. No. 15) at 1.) The
SBA brought a counterclaim seeking to foreclbsgunior mortgage. (Dkt. No. 12—2.) On
June 23, 2015, the lllinois state court entered a judgofdoteclosure and sale. (Dkt.

No. 12-3.) However, no judicial sale occurrgtstead, the property waold privately to
Defendant Patel on March 15, 2016. (Dkt. liB--5 at Pg. ID#: 352; Am. Compl. § 11.)
American Chartered Bank placed the proceeds thensale in an escrow fund. (Dkt. No. 12-5
at Pg. ID#: 148-49; Def.’s Mtn. 1 5.) The SBlWeges Patel “took title tthe property subject to
the SBA’s mortgage lien.” (Am. Compl. § 11.)

On April 21, 2016, American Chartered Bank filed a motion to determine disbursement
of the funds from that private sale, becatleSBA and American Chartered Bank dispute the
amount of proceeds the government shouldivedeom that sale. (Dkt. No. 12-5 at
Pg. ID#: 148-55.) That motion is still pending beftbre Illinois state court. (Def.’s Mtn. 1 6.)
On July 6, 2016, the SBA instituted this forslre action, claiming its “lien position on the
subject property is superior &l other defendants.” (Am. Comfj.10.) Patel filed the instant

motion to dismiss or, in the alternative, sthis action on October 6, 2016. (Dkt. No. 12.)



LEGAL STANDARD

Patel moves to dismiss the SBA’s claim purgdarRule 12(b)(6) of the Federal Rules of
Civil Procedure. “The purpose of the motiordismiss is to test the sufficiency of the
complaint, not decide the meritsGibson v. City of Chi910 F.2d 1510, 1520 (7th Cir. 1990)
(internal quotation marks omitted) (quotifigad Assocs., Inc. v. Chicago Hous. Auth.
892 F.2d 583, 586 (7th Cir. 1989)). To survive &Ri2(b)(6) motion to dismiss, a complaint
need only contain enough facts to “state ancha relief that iplausible on its face.”
Ashcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009) (quBtatigAtl.
Corp. v. Twombly556 U.S. 544, 570, 127 S. Ct. 1955, 192Q0(/)) (internal quotation marks
omitted). A complaint “has facial plausibilityhen the plaintiff pleads factual content that
allows the court to draw the reasonable infeeath@t the defendant is liable for the misconduct
alleged.” Id.

In the alternative, Patel argues that, pursua@iorado River Water Conservation
Dist. v. United Stategl24 U.S. 800, 86 S. Ct. 1236 (1976) and Federal Rule of
Procedure 12(b)(1), we must dismiss or staySBA’s foreclosure aain pending resolution of
the motion to determine disbursement of the funol® the private sale of the property that is
currently pending in lllinois stateourt. Abstention pursuant @olorado Rivelis “an
extraordinary and narrow exceptitmthe duty of a District Qurt to adjudicate a controversy
properly before it.”ld. at 813, 96 S. Ct. at 1236. In d#ioig whether to stay proceedings
pursuant taColorado Riverwe first “determine whether ‘theoncurrent state and federal actions
are actually parallel.” Tyrer v. City of South Beloit, 1)I456 F.3d 744, 751 (7th Cir. 2006)

(quotingClark v. Lacy 376 F.3d 682, 685 (7th Cir. 2004))if there is any doubt that cases are



parallel, a district cotishould not abstain.Huon v. Johnson & Bell, Ltd657 F.3d 641, 646
(7th Cir. 2011). If we determine the cases atadaly parallel, we must then “consider a number
of non-exclusive factors that might demonsttagexistence of exceptial circumstances.”
Tyrer, 456 F.3d at 751 (internal quotation marks omitted) (qudZiagk, 376 F.3d at 685).
Abstention is warranted only if we determinetbof these requirements have been met.
ANALYSIS

l. Collateral Estoppel

Patel moves to dismiss SBA’s action based oh botlateral and judial estoppel. Patel
argues that collateral egtpel bars the SBA’s action because let¢ed to allow the private sale
[of the property] to proceed and did not object in the Cook County case to that procedure.”
(Def.’s Mtn. § 20.) Patel thumrgues that the “Cook County@t’s order approving the private
sale precluded a foreclosure on gneperty acquired by Mr. Patel.'ld() The SBA argues in
response that collateral estoppannot apply here, because there was no final judgment in the
lllinois state court foreclosumease. (Pl.’s Resp. at 3—A¥hile there was a foreclosure
judgment in the lllinois state court case, theASBgues that the “final order in a mortgage
foreclosure case is a sale confirmation ofdehjch will not be entered because of the
intervening private sale to Pateld.(at 4.)

Collateral estoppel “generally bars relitigatiof issues that were litigated fully and
decided with finality in a previous proceedingsbrnberger v. City of Knoxuville, 1JI.
434 F.3d 1006, 1020 (7th Cir. 2006) (citiRgderated Dep’t Stores, Inc. v. Moitie
452 U.S. 394, 398, 101 S. Ct. 2424, 2428 (1984¢; v. City of Peorigs85 F.2d 196, 199-202
(7th Cir. 1982)). “Federal courts give precleseffect to state court judgments to the extent

provided by state law.Burke v. Johnsqm52 F.3d 665, 669 (7th Cir. 2006)



(citing 28 U.S.C. 8 173&llen v. McCurry 449 U.S. 90, 95-96, 101 S. Ct. 411, 415-16 (1980)).
In lllinois, the application of dtateral estoppel required least that “(1) thissue decided in the
prior adjudication is identical ith the one presented in the smitjuestion, (2) there was a final
judgment on the merits in the prior adjudioatiand (3) the party aget whom estoppel is
asserted was a party or in privity walparty to the prior adjudicationGumma v. White

833 N.E.2d 834, 843, 216 Ill. 2d 23, 28 (lll. 2005) (citations omitted).

In lllinois, “it is the orde confirming the sale, rather théime judgment of foreclosure,
that operates as the final and appbkd order in a foreclosure cas&EMC Mortg.

Corp. v. Kemp2012 IL 113419 11, 982 N.E.2d 152, 154 (lll. 2012) (citations omitted). The
judgment of foreclosure in tHBinois state court case concerning the property provided that
American Chartered Bank could elect to sellghaperty either “via private sale” or via the
judicial sale as otlihed by 735 ILCS 5/15-1507. (Def.’s Mtn, Ex. 3 at Pg. ID#: 131-32.)
American Chartered Bank electeds&ll the property privately to Patel. The state court granted
American Chartered Bank’s motion to approve phivate sale in a December 10, 2015 order.
(Def.’s Mtn., Ex. 5 at Pg. ID#: 352.) Because fgroperty was sold prively, rather than at a
judicial sale, the state court did not erdae order confirming the sale pursuant to

735 ILCS 5/15-1508.

Patel argues that the lllinois state court neetchave entered a sale confirmation order to
render the judgment of foreclosure fina¢écause 735 ILCS 5/15-1508, which governs judicial
confirmation of sale, “is not triggered imstances where the confirmation process was
eliminated by private sale.” (Pl.’s Resp. at 1-2 (cittayisehold Bank FSB v. Jewel Lewis
890 N.E.2d 934, 937-38 229 lll. 2d 173, 179).)wedwer, that 735 ILCS 5/15-1508 is not

“triggered” because there was a private salgédevant. The lllinois state court was not



required to, and will not, enter a confirmatiorsafe, and thus the judgment of foreclosure will
not become a final, appealable judgment omtlkets. Indeed, SBA alleges that “the United
States has filed a motion to voluntarily dismiscdsinterclaim, which it has an automatic right
to do.” (Dkt. No. 12-6; Pl.’s Resp. at 7-&if@ 735 ILCS 8 5/2-1009).) Neither the judgment
of foreclosure nor the order apping the private sale “disposi[of all issues between the
parties and . . . termirg{d] the litigation.” EMC Mortg. Corp, 2012 IL 113419 | 11,
982 N.E.2d at 154. Because there was no “fuddgment on the merits,” as required by lllinois
law, the SBA'’s action is not barred by the dowtrof collateral estoppel, and we deny Patel’'s
motion to dismiss on that basi&@umma 833 N.E.2d at 843, 216 Ill. 2d at 28.

Il. Judicial Estoppel

Patel also argues that the doctrine of jladiestoppel bars the 38rom bringing this
action. Judicial estoppel “gendlyaprevents a party from prevaig in one phase of a case on an
argument and then relying on a contradictargument to prevail in another phaséléw
Hampshire v. Maines32 U.S. 742, 749, 121 S. Ct. 1808, 1814 (2001) (internal quotation marks
omitted) (quoting?egram v. Herdrich530 U.S. 211, 227 n.8, 120 S. Ct. 2143, 2153 n.8 (2000)).
Judicial estoppel furthéaims to prevent a party that prelgin one lawsuit on one ground from
repudiating that same ground in another lawsulatrard v. CDI Telecomm., Inc.
408 F.3d 905, 914 (7th Cir. 2005). In determiningethler judicial estoppelpplies, we first
consider whether the party’s positiis “clearly inconsistent ith a position earlier taken.”
Id. (citing New Hampshire532 U.S. at 750, 121 S. Ct at 1815econd, we consider whether
the party “prevailed on the basis of its earpesition ‘so that judiial acceptance of an
inconsistent position in a laterqmeeding would create the pertiep that either the first or

second court was misled.Td. at 915 (quotindNew Hampshire532 U.S. at 750,



121 S. Ct at 1815). Third, we consider “whettier party asserting the inconsistent position
‘would derive an unfair advantage or imposeuafair detriment on the opposing party if not
estopped.” Id. (quotingNew Hampshire532 U.S. at 751, 121 S. Ct at 1815). Finally, we
consider “whether the operative facemain the same in both casekl’ (citing Ogden Martin
Sys. of Indianapolis, m v. Whiting Corp.179 F.3d 523, 527 (7th Cir. 1999)).

Patel argues that SBA “cannot seek rddieyond the funds held in the escrow” from
American Chartered Bank’s election to proceed wifirivate sale of the property in the Illinois
state court foreclosure action, because the SBA “was in a second pasdidid not object to
the sale” in that case. (DefRétn.  17.) Patel alsargues that an email exchange between the
SBA and American Chartered Barédating to the private sale of the property “reflects an
agreement to allow the Patel sale closingddorward if funds were held in escrowid., and
so the SBA “cannot agree to look to tlhad [in escrow] in one case” and then pursue
foreclosure of Patel's reaktate in this casad( 1 19).

The SBA argues that “there is no final ordemidyich [it] prevailed”in the Illinois state
court case, because “the Property was ultimatdtyiaa private sale, mooting the need for a
judicial foreclosure of the SBAlen against D&R Real Estate Holdings.” (Def.’'s Resp. at 5.)
The SBA further deniekaving an agreement with Ameain Chartered Bank concerning the
private sale of the property the lllinois state court caseld(at 6.) Regardless, it argues that
“the United States’ position regang the priority of SBA’s lien orthe Property is consistent in
both cases.” I{l. at 5.) That is, the SBA “asserted thdiolds a consensual lien in both cases,”
and the “fact that [American Chartered Barddpased its lien on the Property, which moved
SBA's lien into a first priorityposition does not create ‘shenanigans’ judicial estoppel is intended

to prevent.” [d.)



First, it is unclear whether the SBA is act adopting a position ithis case that is
clearly inconsistent with its position the Illinois state cowirforeclosure caselarrard,
408 F.3d at 914 (citinlew Hampshire532 U.S. at 750, 121 S. Ct at 1815). Patel asks us to
take judicial notice of an email exchargeween the SBA and American Chartered Bank
regarding whether the SBA would consent to agigsale of the property in the previous case,
and then accept whatever payment remained Afteerican Chartered Bank’s first priority lien
and qualifying expenses were séigd. (Def.’s Reply at ZeeDef.’s Mtn. §{ 17-19.) However,
as the SBA argues, we may takdigial notice of that email exchge to establish that it was in
fact filed as an exhibit in th&tate court case, but not for “ttrath of the matter asserted.”
Sledge v. Bellwood Sch. Dist.,88. 09 CV 4186, 2012 WIL579920, at *4 (N.D. Ill.
April 20, 2010) (citation omittedeeOpoka v. I.N.$.94 F.3d 392, 395 (7th Cir. 1996) (citing
Liberty Mutual Ins. Co. VRotches Pork Packers, In@69 F.2d 1384, 1388 (2d Cir. 1992) (“A
court may take judicial notice of a documeted in another court ‘not for the truth of the
matters asserted in the other litigation, but ratberstablish the fact of such litigation and

related filings.” (citation omitted)). We may nioifer from the fact that the email exchange was
filed as an exhibit in the lllingistate foreclosure case that the SBA intended to release its lien
against the property altogethendacertainly not that it represedtéhat position to the court.

Patel also argues we should infer that “théA$Rd in fact agreed previously to [the]
escrow process,” (Def.’s Reply at 2), becauseatestit “is no longer willing to release its lien
on the Property for anything less than paymefflirof its outstanding loan balance,” (Pl.’s
Resp. at 6). While we may consider the “$aalieged in opposition to a motion to dismiss,”

Gutierrez v. Petersl11 F.3d 1364, 1367 n.2 (7th Cir. 1997),weast also “draw[] all possible

inferences in [the SBA’s] favorCole 634 F.3d at 903 (citation omitte The SBA alleges in



its opposition to Patel's ntion to dismiss that it “never had agreement related to the private
sale” with American Chartered Bankthe lllinois state case. (PlResp. at 6.) Further, for the
purpose of determining whethigre doctrine of judiial estoppel should bar the SBA from
arguing that it now has a firstiprity lien on the property, the relevant inquiry is whether the
SBA represented to the court that it intenderktease its lien in conjunction with the private
sale of the property. We refuse to infer frima SBA’s statement that it is “no longer willing to
release its lien on the Propertyatht previously advocated amtrary positiorto the lllinois
state court. Thus, even if ti8BA’s position in this action is camtry in fact to the position it
took in the lllinois state case, we determine thdid not “prevail[] on the basis of its earlier
position ‘so that judicial acceptance of an incamsisposition in a later proceeding would create
the perception that either the fice second court was misled.Jarrard, 408 F.3dat 915
(quotingNew Hampshirg532 U.S. at 750, 121 S. Ct at 181%he SBA’s action is not barred
by the doctrine of judicial estoppel, and deny Patel’s motion to dismiss on that basis.

Il Colorado River Abstention

Patel also moves to dismiss the SBAirl pursuant to Rule 12(b)(1), arguing we
should “abstain from exercising jurisdiction under @@orado Riverdoctrine.” (Def.’s
Mtn. 1 9.) The Seventh Circuit $iatated several times thatstay, not dismissal, is the
appropriate mechanism for a dist court to employ in defeirrg to a parallel state court
proceeding.” Selmon v. Portsmouth Drive Condominium As8%F.3d 406, 409-10
(7th Cir. 1996) (collecting cases). Patel ndweldss argues that “the @oCounty court is ready
to adjudicate the disposition of the fund . . . on November 17, 2016, and thus dismissal is
appropriate.” (Def.’s Mtn. § 14.) Patel askstha alternative, that we stay this proceeding

pending the resolution of the lllis state court proceedingdd.(Y 9.)



We first consider whether this foreclosure action and the lllinois state foreclosure action
are actually parallelTyrer, 456 F.3d at 751 (quotinglark, 376 F.3d at 685). Suits are
generally considered paraltfevhen substantially the sanparties are contemporaneously
litigating substantially the same issues in another foruoh.at 752 (internal quotation marks
omitted) (quotingnterstate Material Corp. v. City of Ch847 F.2d 1285, 1288 (7th Cir. 1988)).
“Among other things, to determine whether two sars parallel, a district court should examine
whether the suits involve the sap&rties, arise out of the sarfi@ets and raise similar factual
and legal issues.1d. If the suits are parall, “there should be a ‘sutastial likelihood that the
state litigation will dispose of all clas presented in the federal caseClark, 376 F.3d at 686
(quotingLumen Constr., Inc. v. Brant Constr. Cé80 F.2d 691, 695 (7th Cir. 1985).

The SBA'’s present foreclosure action and thiateel Illinois state @urt foreclosure case
are not parallel, because the staigation will not dispose of all of the claims presented in this
action. Patel argues that the sthtigation will dispose of all ofhe claims in this action by
resolution of the currently pending motion tdatenine disbursement of the funds from the
private sale of the property. (Dkt. No. 12, BExat3?g. ID#: 148-55.) However, the state court’s
determination of how to propgrtisburse the funds from the final sale between the SBA and
American Chartered Bank will not determine whether the SBA may pursue a foreclosure action
for the remaining sum it alleges will be owelits loan to D&R, which was secured by the
mortgage on the property. (Pl.’s Resp. atAs)we observe above, tidgment of foreclosure
in the lllinois state court proceiads was not a final adjudicatiam the merits without the court
entering a confirmation of sale, and will not become a final judgment given the intervening
private sale of the property Ratel. Furthermore, the SBA alleges that it has filed a motion

pursuant to 735 ILCS § 5/2—-1009voluntarily dismiss its counte@im seeking foreclosure of

10



its junior mortgage, thus ensuring the statertlitigation will not dispose of the SBA'’s
foreclosure claim. (Dkt. No. 12-6.) Given thésets and our directive to decline to abstain
“[i]f there is any doubt that cases are pardliele deny Patel’s motion to dismiss or stay
pursuant to th€olorado Riverabstention doctrineHuon, 657 F.3d at 646.
CONCLUSION
For the foregoing reasons, we deny Patel’'s mdbafismiss or, in the alternative, to stay

this action. It is so ordered.

Panis Eloper

Marvin E~Aspen
UnitedStateistrict Judge

Dated: December 20, 2016
Chicagolllinois
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